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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LEON GRAY, No. 2:10-cv-1928-TLN-EFB P
Plaintiff,

DAGE,

Defendant.

On July 24, 2014, the court granted defendant’s motion to compel the deposition off
plaintiff's expert witness, Dr. R&Adler, but ordered that defenttashall pay a ‘®asonable fee”
for Dr. Adler’s preparation for and testimoaythe deposition. ECF No. 110. The court
determined that Dr. Adler’s fee for attending tteposition may includée actual time spent
being deposed, and up to five and one-half hofimeparation time (including one and a one-
half hours conferring with counselECF No. 110 at 2. The cowtso instructed plaintiff to
submit appropriate documentation necessary ablerthe court to determine the amount of a
reasonable fee for Dr. Adler for purposes of Rule 26(b)(4)(E)(i) oféderal Rules of Civil

Procedure. Thus, plaifitwas instructed to file:

... a sworn declaration signed by Dr. Adisrto prevailing market rates. That
declaration . . . shall substantiate Bdler’'s proposed rates of $465 per hour in
preparation timesee ECF No. 107, Ex. B) and $75@r hour in deposition time
(seeid.). The declaration shall also disclose the case numbers and the rates
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charged and received by Dr. l&din the San Diego casse¢id. at 4) and the San
Francisco casdyalav. CDCR (seeid., Ex. A).

ECF No. 110 at 2. In response, ptiff filed Dr. Adler’s declaratiort. ECF No. 114. However,

the declaration does not substatetithat the hourly rates reques here for the deposition and

preparation are reasonable. Therefore, foreéasons explained below, the court has determjned

that the lower hourly rates set forth below amsomable and are adopted tioe purposes of Rule
26(b)(4)(E)().
Determining what constitutes a “reasonalgle’ffor an expert witness at deposition is

within the court’s discretionEdin v. Paul Revere Life Ins. Co., 188 F.R.D. 543, 545-46 (D. Ari

N

1999). Relevant factors include) the witness’s area of experti¢2) the education and training
required to provide the expert ight that is sought, (3) the praling rates of other comparably
respected available experts, (¢ nature, quality and complgxof the discovery responses
provided, (5) the fee actually ing charged to the party whatagned the expert, (6) fees
traditionally charged by the expert on related matters, and (7) any other factor likely to be pf
assistance to the court in balancthg interests implicated by Rule 2Rl. at 546. The party
seeking reimbursement of the expert witness’shteethe burden of establishing that the fee i$
reasonable Guantanamera Cigar Co. v. Corporacion Habanos, SA., 729 F. Supp. 2d 246, 255
(D.D.C. 2010).

Having considered the relevant factoreamnection with Adler’s declaration, the court
concludes that the rates soughtAaller’s fees are not reasonabladler’s area of expertise,
experience and training, is similartteat of the other expert plaiffthas retained in this case, Dr.
Bruce Lasker.See ECF No. 105-2 (plaintiff's witness desigran and disclosure). Dr. Lasker’s
deposition fee consists of $500 per hour, whiclightly higher tharthe average hourly
deposition rate of $427, and is identical tothie Adler claims to have charged in thala

case. ECF No. 105-1, 1 3. The court also nbimsdefense counsel was willing to pay Adler

! The declaration indicates that Paul Adlerdsch Doctor of Medicie (M.D.) degree.
However, Plaintiff's designain of experts identifies Dr. Aer as holding a Doctor of
Osteopathic Medicine (D.O.) degreSee ECF No. 105-2 at 8 & 11.
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$1,000 in anticipation of two houos deposition testimony. ECFAN105 at 4. Given the scan
record presented by plaintiff, the court canramaude that a preparatioate in excess of $333
an hour, or a deposition rate in excess of $500 an hour, is reasbnable.

First, Dr. Adler’s declaration does not provide evidence as to the prevailing market

of comparably available experts. Instead, Adlates that he lookento “rates charged by

rates

experts in general.'See ECF No. 114, § 9. His research led him to a 2014 survey, which shows

that the average hourly prepaoa time fee for “all expertsis $333, and the average hourly
deposition fee for “alexperts,” is $4271d., Ex. B. Adler’s proposed rates of $465 per hour i
preparation time and $750 per hour in depasitime significantly exceed (i.e. almost double)
those averages. While there may be satisfactqlapations for why that is the case, none hg
been offered notwithstanding the court’s reqdestiocumentation sufficient to establish a
reasonable fee.

Second, although the court instred plaintiff to provideghe case number and the rates
charged and received by Dr. Adler in a cassedan San Diego, Adler’s declaration makes no
reference to a San Diego case. The court réediéisat information itight of plaintiff's
representation that Dr. Adler dhdeen “recently retained by the County of San Diego in []
another case, and they agreed to pay the exactrséeseas those being demanded in this cas
ECF No. 107 at 4. These representations remasnbstantiated and cannot support the clain
reimbursement here.

Third, Dr. Adler’s declaration also faile satisfy the court’s request for specific
information regarding the San Francisase, referred to by plaintiff only ayalav. CDCR.
Adler states that he does katep any documents or records following the conclusion of casq
which he is retainetl. ECF No. 114, 1 3. Thus, Adler stateatthe is unable to provide “precis

case information (such as specific case name and case nuhtbddefendant, however, has

2 It is not apparent from the record how milnh Lasker charged in preparation time.

% Rule 26(a)(2)(B) requires that an expeitness make available information regarding

his qualifications, including a “list of all other cas@s'which he has testified as an expert at tfi

or by deposition within “the preceding 4 years.”
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been able to locate specific case nhame and number, whiolyaa v. Ayers, No. 3:10-cv-0979
(N.D. Cal.). ECF No. 115 at5, 1 4. Defentlhas submitted an excerpt from Dr. Adler’s
curriculum vitae that was produced in that cadestates “My compensations from AMFBis
approximately $300/hour. | have not receiveyd ammpensation at this point.” ECF No. 116 ¢
3. However, Adler’s recent declaiat states that he has no recoofishe billing in that matter.
He did, however, contact AMFS and was informed that AMFS charged the hourly rate of $
for Adler’s services iyala. Thus, if both representationsasredited, the expert witness
service company, AMFS, charged the defendantale of $500 but compensated Adler the rg
of $300. But no declaration has been submitted by AMFS to confirm the matter.

The court is left with Adler’s unsubstantiatexilanation of the rates charged in two of]

his “other cases over the last tyears” and the representation ttieg services rendered in thos

cases is “similar” to that in question here. While it is certainly reasonable to infer that AMK

would have necessarily billed Adler’'s time at gerhigher than what is was actually paying Dr
Adler, documentation of the actual amount gaidAMFS for Adler’s services in missing from
plaintiff's supporting papers. Thuthere is a factual basis feome undocumented hourly rate
an amount in excess of $300 and potentialliligh as $500, but the higher end is nonetheles
unsupported by documentation.

The other evidence before the court is th@esentation in Adler’s declaration that the
average hourly preparation rdbe experts is $333, and the aage hourly deposition rate is
$427. Although plaintiff's evidence #&se paid for comparable sé®gs in the deposition of Dr.
Lasker, a similar rate here ($500) is reasomédnl Adler’s time in the deposition. However,
given the concession that $333 isauerage rate for preparation &rand the plaintiff's failure ta
provide any further evidence wanting a higher amount, the coadopts that “average” as a

reasonable hourly rate for Dr. Adler’'s preparation for the deposition.

* According to Adler’s declaration ariig attachments, AMFS/Medical Experts
Nationwide is a company that retained Adler takvas an expert witneson behalf of the CDCH
in theAyalacase. ECF No. 114 at1 -2, 1. A deafion by a California Deputy Attorney
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General who was assigned to that case clarifies that Adler was retained on behalf of a former

contract employee at San Quentin State Prisonwd®a defendant in that case. ECF No. 11
1-2,13.
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Accordingly, IT IS HEREBY ORDERED tt reasonable rates for Adler’s deposition

consist of $333 per hour preparation time and $500 per hour in deposition time.

UNITED STATES MAGISTRATE JUDGE




