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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

VINCENTE SOLOMON, No. 2:10-cv-2103 WBS AC P
Plaintiff,
V. ORDER AND
J. NEGRETE, et al., FINDINGS AND RECOMMENDATIONS
Defendants.
Plaintiff, a state prisoner proceeding g seeks relief pursuant to 42 U.S. § 1983.
Pending before the court is defendants Novena) 2013 motion for summary judgment, whic
has been fully briefed. See ECF Nos. 121, 138, M€o before the court is plaintiff's motion

for appointment of counsel and motionstay filed May 5, 2014. ECF No. 142.
MOTION TO STAY

Plaintiff brought this motion to stay aftéiing his opposition to defendants’ motion for
summary judgment. Plaintiff haspeatedly complained that has been obstructed at various
prisons in his efforts to litigate this andhet pending cases. See, e.g., ECF Nos. 10, 19, 33-
40, 84, 87, 93. The court has extended itsati¢et these frequenbmplaints, requiring
responses to plaintiff's allegans (see ECF Nos. 43, 52, 85, 92}eexling plaintiff's deadlines
(see ECF Nos. 11, 13, 38, 60, 98, 125, 127), and prayxbpies of documents (see ECF Nos

38, 42). Plaintiff has repeatedipught preliminary injunctive ref and court orders related to
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the alleged ongoing obstruction, seeking taobtransfer (ECF No. 20, 22, 24, 28, 31, 40, 45
49); a specific housing assignment (ECF No. 8&)rn of legal prop¢y (ECF No. 84, 87, 93);
law library access, copies of documeanisd legal supplies (ECF Nos. 33, 37, 100, 102, 132);
specific medical care including pain medicati&CF Nos. 40, 41); a general prohibition on

further obstruction (ECF Nos. 34, 95); and an indeeat investigation gblaintiff's allegations

of obstruction (ECF No. 73). All such reque&ther than some requests for documents) have

been denied, most often as unsupported. See ECF Nos. 21, 23, 27, 35, 36, 42, 55, 71, 85
(specifically finding that plaintiff’'s complaintsf being obstructed in the prosecution of this
action have not beesubstantiated), 98, 113, 134.

In his most recent filing, plaintiff avers thiat October of 2013 his legal work, exhibits
and evidence were lost or dested by prison staff and that has been denied law library

access. ECF No. 142 at 1. Plaintiff refererfoes pending cases, including the instant one,

which have been impacted. He atiscribes an incident that iéeged to have occurred in Apri

of 2014, in which prison staff confiscated his legaterial, assaulted him, knocked out his tee
and pepper-sprayed him because he asked to sptakdaptain about his legal deadline of Af
13, 2014 in the instant case. Plaintiff statest he had (and presumably lost) over 20
declarations which supported his claims in thisoacthat his civil caseare being systematically
sabotaged. Id. at 1-2. Plaintiff submits a bemof inmate declarations and statements
describing the April 2014 incidehtut does not specifically idéfy or describe materials
necessary to oppose summary judgmentisidhse that were lost or destroyed.

“The District Court has broadiscretion to stay proceedingsasincident to its power t(

control its own docket.”_fihton v. Jones, 520 U.S. 681, 7(IP97) (citing_ Landis v. North

American Co., 299 U.S. 248, 254 (1936)). “Thegmment of the stay bears the burden of

establishing its need.”_Id. at 708. When rularga request to stay proceedings, the following

1 ECF No. 142 at 5 (Declaration of Inmate LarRarkins); see alsaj.iat 9 (Declaration of
Inmate Carlos M. Flores); i@t 10-11 (Declaration of Inmaames L. Hampton); id. at 19
(Declaration of Inmate Louis Jamed}laintiff also includes “witass” statements from a numb
of inmates -- Edward Word, David Taft, Rob&uillebeau, Dwayne Martin, Arthur Ochoa,
Gabriel Ruiz and Kevin L. Ward -- which aretrsigned under penalty perjury. ECF No. 142
at 12-13, 15-18, 20-23.
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factors are considered: (1) “tpessible damage which may result from the granting of a stay”;

(2) “the hardship or inequity which a party ynsuffer in being required to go forward,” and (3
“the orderly course of justice, measured imte of the simplifying or complicating of issues,

proof, and questions of law which could be expddb result from a stay.” Filtrol Corp. v.

Kelleher, 467 F.2d 242, 244 (9th Cir.1972) (augtCMAX, Inc. v. Hall, 300 F.2d 265, 268 (otf

Cir.1962, in turn, citing Landis, supra, at 254-55J)he court, in considering a stay, should
“balance the length of any stay against thergjth of the justification given for it.” Young v.
I.N.S., 208 F.3d 1116, 1119 (9th Cir. 2000).

Plaintiff's allegations regding the April 2014 use of foe are very serious and very
troubling. They might support a separate lawsltiltey do not, however, relate to the claims g
issue in this lawsuit. Nor athey germane to the adjudicationtbé present dispositive motion
The court finds that a stay of this action is umamated, primarily because plaintiff has not cari
his burden of demonstrating the need for a stagtay should not be imposed on the basis of
conclusory allegations that nonfpas are seeking to impede pitiff's pursuit of this action.
The All Writs Act, 28 U.S.G§ 1651, provides authority for thi®ert to inquire into any such
interference, as this court hdsne on prior occasions when appriate. Here, although plaintif
provides witness declarationsgopport his excessive forcdegations, he has not produced
concrete evidence that his ability to prosechie lawsuit has been impeded by the events of
October 2013 or April 2014. Colusory allegations of interfenee do not support a stay or
require further inquiry at this time.

Plaintiff submitted his opposition to themueng motion for summarjudgment on April
6, 2014 (see ECF No. 142 at 2), prior to the allexgsdwlt. Accordingly, the assault cannot h
interfered with his abty to oppose the motion. Moreovelthough plaintiff states that prison
staff confiscated or destroyed 20 declarationgjdes not explain how (&t all) any of those
declarations related to the sumury judgment motion. He fails to specify whose affidavits we

destroyed and what they said. In the oppositioff itskintiff demands that the court order tha

he be allowed fifty (50) non-colleghone calls and direct all of higtnesses to file declarations

and affidavits on his behalECF No. 138 at 120. Plaintiff suinderstands the function of the
3
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court. The court cannot act as pl#i's counsel. It isplaintiff, who has bought this case, who
responsible for compiling the evidence he neegsdoeed. In other abbreviated declarations
attached to the oppositioplaintiff names staff and inmate wésses who he states have swort

testify on his behalf but he does radliege that they have evemoprded him with ag affidavits or

S

N to

were prevented from doing so. Id. at 122. Thord does not support a stay of the proceedings.

Plaintiff has not established thi&ie interests of justice weigh against adjudication of the fully}

briefed summary judgment motian otherwise require a stay.

Plaintiff also contends th&e cannot proceed because hendergoing medical treatment.

While the court is mindful of the inconvenmnto plaintiff of undegoing medical treatment
while pursuing this action, this is hardly a unigireumstance. While plaintiff may continue tq
seek discrete extensions of time related sonedical condition or amyther circumstance that
interferes with his ability to meet a particutbradline, he has not jifstd a blanket stay of
proceedings.

Defendants’ summary judgment motionsffded on November 6, 2013, and plaintiff
received extensions of time that gave himtaltof five months to oppose the motion. See EC
No. 125, 127, 133. He has done so. ECF No. 138edier, in pro se oner cases the court]

does not rely on a plaintiff's opposition alone stiictly apply the rles for opposing motions

brought under Rule 56 of the Federal Rules of Glwdcedure or with the Local Rules. See, €|

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 2@Etioning district aurts not to apply,

inter alia, “summary judgmentles strictly” to prisoner pro sgaintiffs); McElyea v. Babbitt,

833 F.2d 196, 197 (9th Cir. 1987) (per curiamydafied complaint may be considered in

opposition to summary judgment if “it is based on personal knowledge and sets forth spec
facts admissible in evidence.”). In this case thercwill consider the entire record of the casg
including potentially relevant exhibits that plaintiff has submitted with other filings including

previous, now-superseded versions of theglaint. See Fraser v. Goodale, 342 F.3d 1032,

(9th Cir. 2003) (evidence which could be madmedible at trial may be considered on summ

judgment); see also Aholelei v. Hawaii DeptRafblic Safety, 220 Fed. Appx. 670 *1(9th Cir.

2007) (district court abused its discretion in considering plaintiffs evidence at summary
4
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judgment, “which consisted primarily of litigan and administrative documents involving
another prison and letters from other prisonersitivievidence could be made admissible at t
through the other inmates’ testimoatytrial). In these circumahces, the court finds that all
factors weigh in favor of proceeding with tlaistion, and will recommend plaintiff's motion for
stay be denied.
REQUEST FOR APPOIMMENT OF COUNSEL
Plaintiff again requests thateltourt appoint counsel. Disdricourts lack authority to

require counsel to represent igent prisoners in section 1988ses._Mallard v. United States

Dist. Court, 490 U.S. 296, 298 (1989). In excaml circumstances, the court may request af
attorney to voluntarily to repsent such a plaintiff. See 28 U.S.C. § 1915(e)(1). Terrell v.
Brewer, 935 F.2d 1015, 1017 (9th Cir. 1994)00d v. Housewright, 900 F.2d 1332, 1335-36

(9th Cir. 1990). When determining whether ¢eptional circumstances” exist, the court must
consider plaintiff's likelihood of success on the meagswell as the ability of the plaintiff to
articulate his claims pro se in light of thenggexity of the legal issues involved. Palmer v.
Valdez, 560 F.3d 965, 970 (9th Cio@) (district court did not abegsliscretion in declining to
appoint counsel). The burden of demonstratir@gpional circumstancesas the plaintiff. _Id.
Circumstances common to most prisoners, sudacksof legal educatn and limited law library
access, do not establish exceptional circumstanaésvirrant a request for voluntary assistan
of counsel.

Having considered the factkounder Palmer, the court fintteat plaintiff has failed to
meet his burden of demonstrating exceptional circumstances warranting the appointment
counsel at this time. Plaintiff has been ablsdbforth colorable cles in his first amended
complaint while proceeding pro se, and has opposed defendants’ motion for summary jud
Plaintiff’'s most recentequest for appointment abunsel is denied.

BACKGROUND

Plaintiff proceeds against twelve defend&nfBhe following claims were found

2 In the original three hundred (300) page ctaim, which was dismissed with leave to ameng
plaintiff named over one hundredfdedants._See ECF Nos. 1, Nearly thirty defendants were
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cognizable as to the now-remaining defendaptsscreening of the first amended complaint
(1) plaintiff's claim of retalation against defendants Torfeprgaard, and Wright, for placing
and retaining plaintiff in the SHUrom December 31, 2006 to July 28, 2007 in retaliation for
having filed a grievance against defendant Toi@sa claim of retaéition against defendant

Stallcup for her alleged actions following the filiafa grievance by plaintiff; (3) a claim of an
Eighth Amendment violation by defendants Vasqiedrano and Barajas for use of excessiy

force, and a realted First Ame#iment claim of retaliation, regangd) a pepper-spraying incident

and its aftermath; (4) a claim of retaliatioraatst defendants Garcia, Lundy, Campbell, Frang

and Prior, regarding plaintiff's complaintb@ut having been pepper-aged. _See ECF No. 35
(Order adopting findings and recommendations at ECF No. 27); seleG@isblo. 25 (First
Amended Complaint). Plaifitseeks money damages.
MOTION FOR SUMMARY JUDGMENT

Defendants Barajas, Campbell, Franco, gaforres, Lundy, Medrano, Norgaard, Pric
Stallcup, Vasquez, and Wright move for summadgment on the grounds that they did not
violate plaintiff's righs under the First and Eighth Ameneints, contending that (1) Torres,
Norgaard, and Wright did not plap&intiff in administrative seggation because of a complai
he filed against defendant Torres, and they ddave taken the same action regardless of ar
complaint he filed; (2) defendant Stallcup diok retaliate against g@ihtiff by recommending a
reduction in his level of mental-health care, ahd would have taken the same action regard
of any complaint he filed; (3)Jefendants Barajas, Medrano, afebquez did not use any force
plaintiff on February 4, 2011, and their use of faagainst others was necess# restore order;

(4) defendants Barajas, Medrano, and Vasquendatidieny plaintiff medicatare on February 4

dismissed from the first amended complaint (BGF 25) upon screening. See Order, ECF Np.

35 (adopting June 21, 2011 findings and recommtgrtg ECF No. 27). Defendant Tate's
motion for summary judgment was grantgdOrder filed on Mara 14, 2014 (adopting the
February 11, 2014 findings anecommendations, ECF No. 127).

% Defendant Torres now uses the name Hazelkat.consistency with the pleadings and with
past orders, the court will continte refer to her as Torres here.

* Segregated or Security Housing Unit.
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2011, in retaliation for hisssertion that he would pert their use of forc(5) defendants
Campbell, Franco, Garcia, Lundy, and Prior didplate plaintiff in administrative segregation
(ad seg) in retaliation for hisaving filed a complaint aboutdrevents of February 4, 2011, but
because of his allegations that staff had threatened him; and (6) all defendants are entitlec
qualified immunity. ECF No. 121 (notice wfotion and motion for summary judgment).

l. Legal Standard for Rule 56 Motions

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the mowaettitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). Under summary judgmentpce, the moving partiinitially bears the

burden of proving the absence of a genuine issugatérial fact.” _In re Oracle Corp. Securitie

Litigation, 627 F.3d 376, 387 (9th Cir. 2010)tifeg Celotex Corp. v. Catrett, 477 U.S. 317, 32

(1986)). The moving party may accomplish this byifig to particular parts of materials in the
record, including depositions, documents, elestally stored information, affidavits or
declarations, stipulationsn@luding those made for purposes of the motion only), admission,
interrogatory answers, or other materials” oishpwing that such mateis “do not establish the
absence or presence of a genuine disputihabithe adverse pgrtannot produce admissible
evidence to support the factFed.R.Civ.P. 56(c)(1)(A), (B)When the non-moving party bears
the burden of proof at trial, “the moving partged only prove that there is an absence of
evidence to support the nonmovipgrty's case.” Oracle Corp., 627 F.3d at 387 (citing Celot
477 U.S. at 325.); see also Fed.R.Civ.P. 56{(B(1 Indeed, summary judgment should be

entered, after adequate time for discovery amahupotion, against a party who fails to make 2

showing sufficient to establish the existence oément essential to that party's case, and on

which that party will bear the burden of pratftrial. See Celotex, 477 U.S. at 322. “[A]
complete failure of proof concerning assential element of ghnonmoving party's case

necessarily renders all other fmanmaterial.” _Id. In such circumstance, summary judgment

® In their notice of motion, counsel for defendamttually stated as to no. 4 above that Baraja
Medrano, and Vasqueld deny plaintiff medical care on Febryat, 2011, in retaliation for his
having stated that he would report their uséoote (see ECF No. 121 at 2 [emphasis added)])
however, that is quite obviolysa typographical error.
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should be granted, “so long as whatever is befa@ali$trict court demonsttes that the standar
for entry of summary judgment . is satisfied.”_Id. at 323.

If the moving party meets its initial respontg, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in supporitefcontention that the dispute exists. See

Fed.R.Civ.P. 56(c)(1); Matsush, 475 U.S. at 586 n. 11. The oppgsparty must demonstrate
that the fact in contentiois material, i.e., a fact that mighffect the outcome of the suit under

the governing law, see Anderson v. Liberggbby, Inc., 477 U.S. 242, 248 (1986); T.W. Elec.

Serv., Inc. v. Pacific Elec. Contractorss®c., 809 F.2d 626, 630 (9th Cir.1987), and that the

dispute is genuine, i.e., the evideris such that a reasonable jury could return a verdict for t

nonmoving party, see Wool v. Tandem Conapsit Inc., 818 F.2d 1433, 1436 (9th Cir.1987).

In the endeavor to establiihe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffdring versions of the truth a

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierd

the pleadings and to assess the pnoairder to see whether thasea genuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine whethere is a genuinissue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County Tran&uthority, 653 F.3d 963, 966 (9thir.2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. See Richards v. Nielsen Freigimes, 602 F.Supp. 1224, 1244-45 (E.D.Cal.1985), a

810 F.2d 898, 902 (9th Cir.1987).nklly, to demonstrate a geneiissue, the opposing party

ot
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“must do more than simply show that there isieanetaphysical doubt as to the material facts....

Where the record taken as a whole could not éedional trier of fact to find for the nonmovir
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party, there is no ‘genuine issue for trialMatsushita, 475 U.S. at 587 (citation omitted).
In applying these rules, district counist “construe liberally motion papers and
pleadings filed by pro se inmates and . . . dapplying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d at 1150. However, d[ibprty fails to properly support an assertjon

of fact or fails to properly addss another party’s assertion aft, as required by Rule 56(c), the
court may: . . . consider the fact undisputedpiarposes of the motion. . . .” Fed. R. Civ. P.

56(e)(2). Plaintiff was providknotice of the requirements for opposing a motion pursuant t

7

Rule 56, as required by Rand v. Rowland, 154 F.3d ®%2 (9th Cir. 1998) (en banc), Klingelsg

v. Eikenberry, 849 F.2d 409 (9th Cir.1988), andadlis v. Carey, 684 F.3d 934 (9th Cir. 2012)

ECF Nos. 53, 122.

Il Plaintiff's Retaliation Claim Agaist Torres, Norgaard and Wright

Plaintiff claims that defendants Torres, Naagd, and Wright placed and retained him |n
the SHU from December 31, 2006 to July 28, 2007&ialiation for plainfif’'s previous grievance
against Torres. First Amended Cdaipt (FAC), ECF No. 25 at 3.

Defendant Torres contends that plaintiff waaceld in administrativeegregation (ad seqg

p—

after plaintiff threatened hernd was thereafter retained in ad seg while related disciplinary
proceedings were pendin1SJ, ECF No. 121-1 at 2.

A. Leqal Principles Governingirst Amendment Retaliation Claim

Inmates have a right to be free from the filofgalse disciplinary charges in retaliation

for the exercise of constitutionally protectgghts. Pratt v. Rowland, 65 F.3d 802, 807 (9th Cjr.

1995); Schroeder v. McDonald, 55 F.3d 454, 46h (®r. 1995); Rizzo v. Dawson, 778 F.2d

527, 532 (9th Cir. 1985). The Ninth Circuit tretits right to file a pson grievance as a
constitutionally protected First Amendmeight. Brodheim v. Cry, 484 F.3d 1262, 1269 (9th
Cir. 2009) (citing Rhodes v. Robinson, 408 F53@, 566 (9th Cir. 2005)); Bruce v. Yist, 351
F.3d 1283, 1288 (9th Cir. 2003); see also, HingSomez, 108 F.3d 265 (9th Cir. 1997); Hine

\°24

v. Gomez, 853 F. Supp. 329 (N.D. Cal. 1994) (findimagt the right to ulize a prison grievance

procedure is a constitutionally protected riglet}ed with approval in Bradley v. Hall, 64 F.3d

1276, 1279 (9th Cir. 1995)); Graham v. Henders®9 F.3d 75 (2nd Cir. 1996) (retaliation for
9
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pursuing a grievance violates the right to petition government for redress of grievances as

guaranteed by the First and Fourteenthesdments); Jones v. Coughlin, 45 F.3d 677, 679-8

(2nd Cir. 1995) (right not to be subjecteddtse misconduct charges as retaliation for filing

prison grievance); Sprouse v. Babcock, 872050, 452 (8th Cir. 1989) (filing disciplinary

actionable if done in retaliatidor filing inmate grievancesfEranco v. Kelly, 854 F.2d 584, 58¢

(2nd Cir. 1988) (“Intentional obstruction of a neer’s right to seek redss of grievances is
precisely the sort of oppressitmat section 1983 is intendedremedy” (alterations and citation

omitted));_Cale v. Johnson, 861 F.2d 943 (6th Cir. 19@8e disciplinaryifed in retaliation for

complaint about food actionable).
In order to state a retaliation claim, aipkiff must plead facts which suggest that
retaliation for the exercise pfotected conduct was the “subgtali or “motivating” factor

behind the defendant’s conduct. See Soran@aisco, Inc. v. Morgan, 874 F.2d 1310, 1314 (

Cir. 1989). The plaintiff must also pleaatts which suggest an absence of legitimate
correctional goals for the conduct he contends was retaliatory. Pratt@it8@bRizzo at 532).

Verbal harassment alone is insufficient toestatlaim. _See Oltaggvski v. Ruggiero, 830 F.2d

136, 139 (9th Cir. 1987). However, even threatsasfily injury are insufficént to state a claim,
because “a mere naked threat” is not the edgmaf doing the act itself. See Gaut v. Sunn, &
F.2d 923, 925 (9th Cir. 1987). Mere conclusiohfypothetical retali@on will not suffice, a

prisoner must “allege specific facthowing retaliation becausetbé exercise of the prisoner’s

constitutional rights.”_Frazier v. Duli922 F.2d 560, 562 (n. 1) (10th Cir. 1990).

To state a claim for First Amendmt retaliation, a prisoner must
allege the following five elements: (1) a state actor took an adverse
action against him (2) because (8) the prisoner's protected
conduct, and that the action taken against him (4) chilled the
prisoner's exercise of his FirAmendment Rights and (5) did not
reasonably advance a legitimate correctional goal.

Silva v. Di Vittorio, 658 F.3d 1090, 1104 (9th Cir. 2011).

B. Undisputed Facts

The court finds the following facts to be undisputed:

e In December 2006, plaintiff was housed in cell 131 of Building 4 on Facility O
10
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High Desert State PrisqriDSP). Motion for Summary Judgment (MSJ),
Declaration of defendant $orres, ECF No. 123-6, 1 2-3.

Defendant Torres was a Building 4 flodficer whose duties itluded supervising
and escorting Building 4 inmates aowhducting random cell searches in the
housing unit. Hazelton Dec. { 2.

Defendant Torres and her partner cortdd@ search of plaintiff's cell on
December 31, 2006, during which plaintifas removed from his cell and after
which he and his cellmate were returtedhe cell. Hazelton Dec. {1 4-5.
According to Torres, during the search ptdf shouted at thefficers, expressing

his disagreement with the search. Hazelton Dec. { 4.

On January 1, 2007, plaintiff filed an inmatppeal/staff complaint against Torre

complaining that on Dec. 31, 2006, she had “lied” and been “very disrespect
and unprofessional,” had used a raciallegt against him, had said she would
make him “suck her dick,” would pay ptaiff's cellmate to force plaintiff to
“suck his dick” and would “kick [his] ass.The inmate appeatates that she had
plaintiff placed in ad seg for threatenihgr but that he had in no way done so.
Opposition (Opp.), ECF No. 138 at 18{DSP-S log no. 07-0083.

Plaintiff's grievance was processed asadf stomplaint, plaintiff was interviewed
witnesses were questioned, the results were kept confidential as a confident
personnel matter and the appeal was ultimately denied, on July 26, 2007, at
third level. Opp., ECF Nd.38, HDSP-S log no. 07-0083, at 19-26.
Defendant Torres signed a typed Rules Violation Report (RVR) on January 8
2007, charging plaintiff with obstructingpeeace officer by means of threat and
stating that on December 31, 2006 at ad@ui50 a.m., she had “just completed
conducting a cell search of"ghtiff's cell when “he bgan to yell obscenities an

threatened me by saying, ‘Let me out of @edl and I'll kick yo ass, bitch! Suck

® Page numbers are those imposed lyctiurt’s electronic filing system.
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my dick!" | took this as a threat to nsafety.” ECF 123-6, Hazelton Dec. 11 6,

MSJ, Exhibit A, Rules Violation Reppo(RVR), Log No. FD-06-12-066, ECF Nq.

123 at 4.

Defendant Torres declares that she informedsupervisor gblaintiff's threats
immediately and plaintiff was sent to administrative segregation on Decembg
2006. Hazelton Dec. 1 7; ECF No. 123, B at 17, Administrative Segregation
Placement Notice, dated Dec. 31, 2006, attached to, ECF No. 123 at { 2,
Declaration of Diana Esquivel.

The placement notice states that plaiiéfs being placed in ad seg for “threats
toward staff,” further stating, in part, thalintiff had made the statement *I am
going to kick your ass when you open this door,” which “was perceived as a
threat toward staff” for which he was deenftadhreat to the safety and security
this institution.” It was stated thatgahtiff would remain in ad seg “pending
administrative review for your program/housing needs.” ECF No. 123 at 17.
Defendant Wright's signature is on tha@ément notice identifying himself as tf
correctional administrator who revied it on January 2, 2007._1d.

On January 4, 2007, plaintiff appeared befthe classification committee for hig
initial review after his ad seg placent. Defendant Counselor Norgaard and
defendant Facility Captain/Acting Asso@atVarden Wright were members of th
committee. ECF No. 123-9, DeclaratiohM. Norgaard, 11 2-3; ECF No. 123-1
Declaration of M.Wright, 11 2-4; BHCNo. 123, Ex. A at 18, Classification
Chrono, dated Jan. 4, 2007.

The committee recommended keeping plaintiff in ad seg pending because th
for threatening staff was pending. Another classification hearing was schedt
for April 5, 2007. The Classification $t&representative (CSR), on January 23
2007, agreed with the committee’s recommeiotia ordering that plaintiff remair]
in ad seg for ninety days and to rettwrCSR for a status update “no later than

4/4/2007.” Norgaard Dec. 11 4-6; Wridbéec. 1 5-7; Classification Chrono,
12
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dated Jan. 4, 2007; ECF No. 123, BExatAl9, CSR Action Chrono, dated Jan. 2
2007.

On February 7, 2007, plaintiff was foundilgpubased on the RVR, Obstructing 4
P/O by the means of Threat, issumddefendant Torres. ECF No. 123-6,
Hazelton Dec. 1 10; ECF No. 123 a®4Ex. A, RVR, Log No. FD-06-12-066.
The RVR shows defendant Wright reviewtbe report of the hearing on Februa
16, 2007 and non-party R. K. Wong signedaffit as chief disciplinary officer o
February 20, 2007. ECF No. 123 at 1.

Defendants Norgaard and Wright weremters of the classification committee
before whom plaintiff appeared on A@, 2007. Norgaard and Wright declare

the committee recommended imposing a wmenth term in the security housing

unit (SHU) based on the prison disciplinauilty finding and transferring plaintiff

to a prison with a SHU facility. ECRo. 123-9, Norgaard Dec. | 8; ECF No. 11

13, Wright Dec. 1 8; ECF No. 123 at 2. R, Classification Chrono, dated Aprj

5, 2007.

The April 5 classification chrono statestithe committee acted to “[a]ssess an
impose a 9-month Aggravated SHU Term” based on the Dec. 31, 2006 RVR
noting that plaintiff was placed in adgs®n 12/31/06 for threats toward staff,”
that he “was found guilty of SHU-abRVR Log # FD-06-12-066 dated 12/31/0
for Obstructing a Peace Officer by meansdthreat. . . .” and that “[tjhe SHU
term was not mitigated due to prior didoigry behavior and aggravated 4-mon
based upon” an October 2000 RVR log@8510-0021, charging plaintiff with
“threat to kill or assault a non-inmatelt'was also noted thdiis credit loss was
consistent with “a division ‘D’ offense.” ECF No. 123 at 20.

In a note on the subject RVR, dat&plril 5, 2007, the CDO, R.K. Wong, had
noted: “per ICC review[:] modify specificharge to “threatening a P.O.” Div E
offense 60 days LOC [sic] =" ECF No. 123 at 4.

On April 24, 2007, the CSR rejected the committee’s recommendation on th¢
13
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ground that plaintiff was found guilty ofcarge different from that originally
charged in the RVR. The CSR referred the matter back to the Chief Disciplif
Officer for further review and dispositiorNorgaard Dec. § 9; Wright Dec. { 10
ECF No. 123 at 21, Ex. A, CS&Kction Chrono, dated April 24, 2007.

The April 24, 2007 CSR Action Chrono deferral states:

The case was referred for a SHU Term audit relative to the RVR of
12/31/2006 that originally chargeahd found the inmate [sic] with
Obstructing a P/O by the means of Threat. The RVR was
adjudicated on 2/7/07 and sign [sic] off by a CDO on 2/20/07
accepting the guilty findings as they were.

On 4/5/07 a CDO modified the alges and guilty findings to
Threatening a P/O with ICC assessing a 9-momth aggravating SHU
Term on the same date.

Although CCR 3312(b)(2) allows forrahearing, it only allows for

a rehearing when, at the time of the hearing, upon discovery of
information or evidence not avdile or reasonably discoverable at
the time to the disciplinary action. The charges shall not result in a
greater penalty or more severe agtthat the originally taken [sic.]

There is no documentation that supports staff receiving additional
information 1 ¥2 months later dh would support the modification

to the charges and the guilty findings. The inmate was informed as
to what he was being found guilty ahd if the charges needed to
[sic] modified, the CDO should ka order [sic] the RVR to be
reissued at the time of his review.

Please refer the case backo the CDO for review and
appropriate disposition.

On May 17, 2007, plaintiff appeared befone classification committee of which
defendants Norgaard and Wright were memsb ECF No. 123-9, Norgaard Ded
9 10; ECF No. 123-13, Wright Dec. 1 BCF No. 123 at 22-23, Classification
Chrono, dated May 17, 2007.

At the May 17th hearing, the April 5, 2002C action was reseded. It was also
noted the nine month aggravatddiGterm imposed on April 5th “was
inappropriate” because the RVR rel@ad was more than five years old.

The committee disagreed with the CSRCttions, instead recommending a mid-
range five-month SHU term for plaintif’having been found guilty of the RVR

which meant that his release date frilvea SHU would have been April 24, 2007
14
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date which had occurred more tharethiveeks prior to the committee hearing.
ECF No. 123-9, Norgaard Decl. { 10; EQo0. 123-13, Wright Dec. { 11; ECF
No. 123 at 22-23, Classification Chrono, dated May 17, 2007.

Noting that the SHU MERD was expitethe committee “elected to retain”
plaintiff in ad seg because the contee felt releasing him to HDSP general
population posed a safety/security thieatause the staff member [defendant
Torres] was still employed at HDSP aralié to possible animosity between the
inmate and staff...” Further, the comre#tposited that plaintiff would benefit
from a transfer to the general popuwatiat a different prison._Id.

Defendant Norgaard issued a new lockenger (CDC 114-D) for plaintiff which

stated that plaintiff had originally been placed in the ad seg unit based on the

12/31/06 RVR which resulted in a guilty finding on a five-month SHU term w
had expired on 4/24/07 (MERD)Ihe May 17, 2007 ICC review was noted as
his retention passed the expioa date in SHU due to safety and security conc
and that based on the RVR he wasigeetained beyond the expired SHU date
pending transfer. The CDC 114-D wagred by defendant Norgaard and date
May 23, 2007; plaintiff refused to sign it, according to the document; defendd
Wright approved it on May 24, 2007. EQlo. 123-9 1 12; ECF No. 123-13,
Wright Dec. § 12; ECF No. 123 at 24, Administrative Segregation Unit Place
Notice, dated May 23, 2007, Ex. A, 21.)

On June 20, 2007, the CSR rejected the committee’s recommendation to im
midrange SHU term against plaintiff based on the RVR guilty finding becaus
plaintiff could not be found guilty of theodified charge in the RVR since he hg
not been given proper notice of the modified charge and had not had an
opportunity to prepare for the disciplindrgaring on that charge. The matter W
referred the matter back to the CDO fortlfier action consistent with the CSR’s

findings. Norgaard Dec. 1 13; Wrigheb. § 14; ECF No. 123 at 25, CSR Actio
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Chrono, dated June 20, 2007.

e OnJuly 10, 2007, the CDO, identified as R. Wong, ordered the RVR re-issu¢

around July 13, 2007, three days later, deént Torres re-issued the RVR for th
December 31, 2006 incident. Hazelton Dec. § 12; ECF No. 123, Rules Violg
Report, Ex. A, at 10-16.

e The re-issued RVR defendant Torres sigoectained the same information as ¢
had included in the original with additional information unrelated to her enco
with the plaintiff on December 31, 2006. Id.

e On July 26, 2007, plaintiff went befoatassification committee, which included
defendants Norgaard and \int as members. The mid-range May 17, 2007 S
term was vacated along and he was deeturned to Facility D pending
adjudication of the reissued RVR. feadant Norgaard Dec. { 14; Defendant
Wright Dec. 1 15; ECF No. 123 at 23 aSsification Chrono, dated July 26, 200

¢ Plaintiff was released from ad seg on or abput July 28, 2007. (Defendants

Norgaard and Wright aver thplaintiff was released from ad seg to HDSP Fac

D shortly after July 26, 2007, and plaintiffshalleged he was held in ad seg unti

"“Case re-referred for SHU audit subsequer@&R deferral of 4/24/07. The basis of the
deferral in part involved the inmate being ged and found guilty of a non-SHUable offense.
The CDO audit approved the hewyidisposition and then one aadhalf months later the same
CDO modified the charge to an offense whintiudes the requirement to address a SHU terr
resulting in greater sanctions] [Today’s CSR review recognizésat the circumstances of the
RVR clearly support a charge of ThreateningaanNhmate; however that was not the charge
the adjudicated RVR. The inmate was not akadrthe opportunity to prepare for the modified
charge in preparation of a due process heamyalthough threatening befar is described in
the RVR the fact remains that ThreateningaafNhmate is not a lesser included offense of
Obstructing a Peace Officer by Means of Thrette modified charge is inappropriate.

Staff position relative to the 2003 policy memorandsmoted but irrelevat to the issue of
appropriate notice of a pending cparand a fair hearing. [{Please refer case to the CDC an
ICC. If staff continue to deem the inmate ahreat to institution security then evaluation

and referral for SHU indeterminate may be appropriate. If staff disagrees with the basis of
this deferral that referral to the Director’s Review Board will be required for resolution.
Return to CSR no later than 7/6/2007 with status updaté June 20, 2007 CDC 128G chron
ECF No. 123 at 25 (rejection by the CSR, vatfcomment: deferred” and a 15-day ad seg
extension approved so that the basithefdeferral could be addressed).
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July 28, 2007?) Norgaard Dec.  16; Wright Dec. § 17; ECF No. 25 at 3.

At the August 29, 2009 hearing on the re-issB¥R, plaintiff was found guilty o
“obstructing a peace officer by meandlufat.” ECF No. 123 at 13-16, Rules
Violation Report.

Plaintiff's own exhibits asvell as those of defendantsndenstrate that he has an
extensive prison disciplinary historyterding from 1999. See ECF No. 1 (exh
to plaintiff's dismissed/superseded ongl complaint at 72ECF No. 25 (exhibit
to plaintiff’s first amended complaingt 12, setting forth some 17 RVR'’s for a
variety of misconduct dating from Mzh 20, 1999 through November 20, 2007
see also, Opposition, ECF No. 138 8t(classification chrono).

Disputedracts

Plaintiff in his verified complaint ales he was retained in the SHU from
December 31, 2006 until July 28, 2007 itatation for having filed a complaint
against defendant Torres afthe had at some point threatened that she wouldg
other inmates to beat, rape anill giaintiff. ECF No. 25 at 3.

According to Torres, when the cell doadosed on December 31, 2006, plaintiff

yelled at and threatened her, calling hébbiech” and other profanities, stating th

—

bit

pay

At

he would “kick [her] ass.” Torres declatdst none of her actions were motivated

by plaintiff’'s having filed a 602 inmate apgdeand that she was not aware of ar|
such or complaint plaintiff had filed aost her or prison staff at the time she
searched plaintiff's cell, informed her supsor of plaintiff's threats, or issued th
RVR. Hazelton Dec. 11 6, 9, 17.

Defendant Torres declares she was not inwblaghe decisions to place and ret

plaintiff in administrative segregatio ECF No. 123-6, Hazelton Dec. { 10-11

8 plaintiff was apparently placed in ad seg agai August 3, 2007 because he was a victim of a
battery. _See Opp., ECF No. 138 at 31-32. Altgitothe placement was evidently reviewed an
approved by defendant Wrightjstunrelated to ad seg placent at issue against defendants
Torres, Norgaard and Wright._Id. In a subseq@DC 114, it appears that plaintiff received g
RVR while in ad seg on this placement foattery on a peace officer.”_Id. at 33.
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13-15.

e Defendants Norgaard’s and Wright's acts and recommendations on January
April 5, May 17 and July 26, 2007, were based on the information available t
them. They determined a proper cowsaction based on the needs and best
interests of the prison, staff, and plin Defendants aver they neither
recommended nor heard anyone recommendothattiff remain in ad seg becau
he filed a 602 or complaint against mnsstaff. ECF No. 123-9, Norgaard Dec.
5, 8, 11, 15; ECF No. 123-13, Wright Dec. 11 6, 9, 13, 16.

¢ Plaintiff insists that he was told thd¢fendants Torres, Wright and Norgaard w

“punished” for their actions. He contends that Wright and Norgaard covered

for Torres’ misconduct in threatening hireCF No. 25 at 3. ECF No. 138 at 2-3.

D. Discussion

1. Defendantorres

To proceed on his retaliation claim, piaff must identify evidence supporting a
conclusion that the defendant’svadse actions were motivated in substantial part by intent tc

retaliate for protected conducgee Silva v. Di Vittorio658 F.3d 1090, 1104 (9th Cir. 2011);

Soranno’s Gasco, 874 F.2d at 1314. There can betalatory intent without knowledge of the

protected activity at issue. Fthis reason, the claim agaifigirres fails if plaintiff lacks
evidence to support a conclusiomitishe knew about plaintiff's prior complaint against her w
she searched his cell on December 31, 2006 and/or wrote the ensuing RVR. Torres has j
a sworn declaration averring that she had rob $mowledge. Although plaintiff disputes the
accuracy and veracity of her declaration (and mbdefendants’ other evidence), he does not
identify — and the court’s careful review okthecord has not revealed — any evidence that
contradicts Torres’ declaration tinis regard. Nor is there agyrcumstantial evidence that wou
support a contrary conclusion. The absence of suitience renders all other factual disputes

immaterial®

® Plaintiff has identified factual disputes rediag what happened betwekimself and defendan
Torres on December 31, 2006. The court notes that the disciplinary hearing record does |
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Plaintiff asserts that a wigss named Jimmy McMillian hehilorres state that “she was
going to pay other inmates to rape, assault amd hee killed.” Opp. ECF No. 138 at 1-2. The
is no declaration from McMillian, however. Riéff further asserts that a “confidential memo’
dated March 5, 2006 documents that Torres “putachit on” him when the two of them “had a
disagree[Jment.”_Id. &. Plaintiff provides niling other than the unswoassertions in his
opposition to support the existence of such a mEnRlaintiff also claims he “was told” that
defendant Torress “was punished,t that such punishment is keginfidential. ECF No. 138 ¢
3. Again, no evidence is presented. TeedesSummary judgmerlaintiff must produce
evidence of retaliatory intent that is admissibt could be made admissible at trial. See

Matsushita, 475 U.S. at 586 n. 11; Fraser v. Goodale, 342 F.3d at 1036. Nothing in the re

before the court meets this standard. Evereriundamentally, plairffihas not produced or
specifically identified any inmate appeal @paals that he filed garding Torres prior to
December 31, 2006. The existence of proteEtest Amendment activity is an essential

predicate for a retaliation claim. See PrattF6&d at 807. Because defendants have identifie

the absence of evidence to sup@ortessential element of plaifi8 claim, summary judgment i$

appropriate._See Celotex, 477 U.S. at 322.

Moreover, plaintiff has identified no evddce suggesting an absence of legitimate
correctional goals for the ad seg placemertdends was retaliatory. See Pratt at 806.
Plaintiff vigorously disputes the charge thatheeatened Torres, and insists that she in fact
threatened him. However, the administragegregation of an inmatkiring the process of
resolving such a dispute about sadleged misconduct, in order to maintain institutional secu
remains a legitimate correctional goal. The validity of the disciplinary finding is not before

court. Plaintiff has not raised a genuine dismitiact regarding the ggtimacy of defendants’

support either plaintiff's or Torres'versions of events. Thessplites are not material to the
retaliation claim, however, ardb not warrant discussion here.

19 Culling through the accumulated hundreds of padedaintiff's exhibits, the undersigned did
locate a reference in an unrelated 2008 menthuia to confidential memoranda dated Januar
10, 2005 and March 5, 2005, from review of whicwas “found that [plaintiff] has safety

concerns which may be due to his disrespebthlavior toward other races.” FAC, ECF No. 2

at 11. This provides no support the allegation that Torres sought to have him killed.
19
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asserted penological justification for hisset) placement. This failure of proof provides
alternative grounds for summary judgment.

2. Defendants Norgaard and Wright

It is undisputed that defendants Norgaard Amayht were involved irretaining plaintiff
in ad seg on the basis of a prison discipliffargling that was twice rejected by the CSR.
Although plaintiff might believe that these actionglated his right to del process, this matter
proceeds on a claim of retaliation for having filegrevious grievance against defendant Torr
As the court has already explained in regaadTorres, the claim cannot proceed without
evidence that plaintiff engaged in protectativity, that these defendants knew about that
activity, and that their actions related to ptdfis ad seg placement were motivated by that
knowledge. Plaintiff has identified no evidenceestablish the facts gsntial to retaliatory
intent.

As previously noted, plairffihas not produced or evenesgifically identified the

grievance for which the defendamitegedly retaliated. Plaintiff has identified no evidence th

esS.

at

would establish Norgaard’s or Wright's knowledafesuch a grievance. These defendants have

presented evidence that their actions relatgdaimtiff’'s ad seg placement were motivated by
legitimate considerations of security pendingcglinary proceedings (whether or not the
continued ad seg placement waprapriate, a question that is natterial to the claim), and
plaintiff has identified no poteially admissible evidence thatipports a contrary conclusion.
Plaintiff's own disbelief ofdefendants’ evidence does notate a triable issue.

In opposition to summary judgment, plafhfocuses on his theory that Norgaard and
Wright failed to protect him when in July 200&thplaced him back in the building where Tor
was working, and where he was assaulted by mheates a few days later. Opp., ECF No. 1
at 3. Plaintiff asserts that he was toldd@fendants Norgaard and Wright on May 24, 2007 t
they were going to transfer him because hisWiés in danger from defendant Torres. Id. at 2

Plaintiff is not proceeding againthese defendants on a failureptotect claim. The procedural

irregularities in plaintiff's R\R disposition and ad seg retentramse genuine fairness concerns

That is not enough to proceed to trial on a rataln claim, however. Bause plaintiff has not
20
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identified evidence to supporttadiatory intent on the padf Norgaard or Wright, these
defendants are entitled to summary judgment.

[I. Plaintiff’'s Retaliation ClainAgainst Defendant Stallcup

Plaintiff alleges that defendant Stallcupat@ated against him by arguing for his remo

from the EOP level of mental health care atraardisciplinary Treatment Team (IDTT) sessid

that she attended on December 10, 2009, on theldatse that he posed a danger to other EQP

inmates. ECF No. 25 at 70-71. Plaintiff allegest #he did this becauke had filed a grievanc
against her over his failure to have bémmsferred to an E®facility. Id.

Defendant Stallcup asserts that the reduaifguiaintiff's level of care from EOP to
CCCMS occurred because he was not benefittong the higher level of mental health
treatment, and had nothing to do with any 60fawsuit by plaintiff against California
Correctional Institution staffMSJ, ECF No. 121-1 at 2.

A. UndisputedFacts

¢ Plaintiff was transferred tGalifornia Correctional Ingttion (CCI) in September
2009 and at that time was receiving mentalitheservices at th€linical Correctional
Case Management System (CCCMS) lamreFacility 4A at CCl. ECF No. 123-11,
Declaration of B. Stallcud]f 2, 5; plaintiff's medicalecords, attached to Esquivel
Dec. at Ex. B, 28-29

e Defendant Stallcup, licensed as a psyeobuit in California since October 2008, wa
employed by CDCR as a clinical psycbgist at CCI from 2009 to 2010. ECF No.
123-11, Stallcup Dec. 1 1.

e In early October 2009, plaintiff's menthkalth care provider recommended
increasing his level of care from CCCMSthe Enhanced Outpatient (EOP) level; ¢
October 15, 2009, plaintiff wasaaed at the EOP level ofrea Stallcup Dec. { 5;
ECF No. 123 at 30-36, Ex. B, medical recr@pp. ECF No. 138 at 38 (mental heg
placement chrono dated October 10, 2009, indigatiaintiff met the criteria to be
included in the EOP program); id., at 42, Bigb noting plaintiff's records show he

went from the CCCMS level to placememtEOP level of mental health care on
21
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October 15, 2009 id., at 57.

On or around November 18, 2009, plaintiff wasved from Facility4A to Facility 4B
because of “inappropriate behavior” deled as “manipulation of nursing staff.”
Defendant Stallcup was assigresihis case manager. [&tap Dec. § 5; ECF No. 12
at 37, medical record.

Plaintiff includes an exhih entitled Program Guide @wiew - Mental Health
Services Delivery System which indicates thatinmate at “RC/EOP” is to be place
in “Mainline/EOP” “[w]ithin 60 days of referral; 30 dayd referral if clinically
indicated.” ECHNo. 138 at 39.

Plaintiff was not transferred to an EORtitution following the referral to the EOP
level of care. ECF No. 123 @2; Opp., ECF No. 138 at 53.

Prior to meeting with plaintiff, defendant Stallcup declares that she reviewed

plaintiff's medical file and psychiatric neg/records and met with him at his cell on

December 2, 2009. Stallcup Dec. 1 6-7FBE®. 123 at 38 (copy of Interdisciplinary

Progress Notes, dated Dec. 2, 2009 by Blcsiadescribing mental status interview
with plaintiff on that date).

The Progress Notes indicate that plaintiff s&fd a private setting for the interview.
ECF No. 123 at 38, Progress Notes, dated Dec. 2, 20009.

According to defendant 8tcup, plaintiff at firscommunicated and expressed
himself well despite his anger and agtatover his pain medication having been
discontinued. When plaintiff asked Stalldgpsubmit a medical request form for hi
she declined and told him he neetiedubmit the request through the proper
channels. Plaintiff became angry and toldtoe‘get the hell away from [his] door.”
Stallcup Dec. 1 5; ECF No. 123 at 38, Progress Notes.

Medical records indicate that defendant Stallcup next saw plaintiff at approximaf
10:20 a.m. on December 9, 2009. Defend&aticup’s Progress Notes report that
plaintiff again refused a private setting for theerview. He is reported to have saig

he was “not doing too good. . . .”” He egghed that he had rdical issues, had not
22
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received his property, had not having gtmgard even though he believed EOP
inmates were supposed to have yard eveyy &allcup asserts that when she tried
explain her role as his mental health s&8 provider/case manager, she describes
plaintiff as having become “angry and belligerent,” accusing her of not wanting t
help him and calling her a “fat fucking bitclg% she walked away. Stallcup Dec. ]
ECF No. 123 at 39, Progress Notegc. 9, 2009; Opp., ECF No. 138 at 40.
Defendant Stallcup requested that pldiisticase be presented to the IDTT for re-
evaluation of his treatmeptan. Stallcup Dec. 1 9.

On December 10, 2009, plaintiff appeared betbe IDTT. Stallcup Dec. § 11; ECH

No. 123 at 40-44, Progress Notes/Mental lthe@reatment Plan dated Dec. 10, 2009;

Opp., ECF No. 138 at 5.

Defendant Stallcup presedtplaintiff's case factors to the IDTT on December 10,
2009, and the team unanimously agreedttt@CCCMS level of care was sufficient
to meet plaintiff's mental health needs. The IDTT reduced plaintiff's level of car
CCCMS on December 10, 2009. Stallcup Detl; Progress Nes and Mental
Health Placement Chrono, Ex. B, &318; Opp., ECF No. 138 at 42-46.

Plaintiff includes an exhibientitled “Mental Health Treatent Plan,” dated October,
9, 2009, wherein it is stated tHain increase in level afare was considered to meef
plaintiff's “current clinicalneeds.” The boxes “suicidal’ and “assaultive” are cheg
but no recent suicide attemptnsted. ECF No. 138 at 57.

On December 25, 2009, plaintiff filed a 602&sting his removal from the EOP le
of care on December 14, 2009 and claiminthatfirst level there was no reason for
doing so except in “reprisal[]” for lawsuite had pending against doctors who are
parties to this action. MSJ, ECF Ni23, Esquivel Dec. | 4, Ex. C Inmate/Parolee
Health Care Appeal at 5Qpp., ECF No. 138 at 48-50.

In his second and third levels of reviéw referenced defendant Stallcup as among
those doctors who never worked with himkaew him and lied about his history wit

the IDTT. MSJ, ECF No. 123 at 60; Opp., ECF No. 138 at 49.
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In the responses at all three levels ofeawiit was noted that mental health staff
determined that the CCCMS level of carevided plaintiff wth the appropriate
treatment and the reviewers concluded pihidid not meet the criteria for EOP.
ECF No. 123 at 59-65.

Plaintiff's medical records show that defenti&tallcup continued to provide plaintit
mental-health treatment at the CCCMS lev@tallcup Dec. § 13; ECF No. 123 at 4

57, Ex. B, medical records.

B. Disputed Facts

Plaintiff alleges in his amended complairttdefendant Stallcup never met with hi
ECF No. 25 at 70. At one point in his oppios plaintiff acknowledges that she meg

with him although he claims it was only once. ECF No. 138 at 5.

Another putatively disputed fact is whet plaintiff attended the Dec. 10, 2009, IDT

hearing/session. He asserts in his veriGiethplaint that defendant Stallcup took hi
file to IDTT “without me or my permisen . . ..” ECF No. 25 at 71. Plaintiff
undercuts this assertion in his opposition, wehez states that flndant Stallcup took
him to IDTT. Opp., ECF No. 138 at 5.

In both his amended complaint and dpgosition, plaintiff chims Stallcup knew
nothing about his case when she appebeddre the IDTT. Stlicup’s declaration
states that in preparation for the meethg reviewed plaintif§ central and medical
files, including his mentaldalth records and the infoation contained in her
progress notes. Stallcup Dec. 11 10BQF No. 123 at 40-44, Progress Notes and
Mental Health Treatment Plan.

Plaintiff claims Stallcup lied to the commi&én saying that she feared he would kil
EOP patients. In his opposition, he conte that she was attempting to provoke hi
to kill himself. ECF No. 138 at 5.

Defendant Stallcup maintains that stmeight IDTT re-evalution of plaintiff's
treatment plan based on her naigtion with plaintiff, from which she determined th

he was making minimal progress at the H®RI of care. Stallcup Dec. 1 9.
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Plaintiff argues that Stallcugought reduction of his level aare in retaliation for his
having filed a grievance agatrizer and other staff for his not having been transfer
to an EOP institution. ECF No. 25 at 71.

Defendant Stallcup stated thaaintiff had no documenteulstory of suicide attempts
or gestures to warrant a greatevel of supervision. Sheted that one of plaintiff's
past clinicians had concerns that pléirwould take advantage of less assertive
inmates, such as those commonly foun&®@P, if given the opportunity. She

reported that plaintiff alsbad a history of not utilizinthe mental-health system for

red

his mental-health treatment, but instead s@xlion his personal needs, such as getting

his property, medicalttention, more freedom (yard &) and other extracurricular
activities. MSJ, ECF No. 1281, Stallcup Dec. at  11.

Plaintiff submits a mental health treant plan dated April 2009, in which M.A
Miller, PhD., noted a “history of suicidetampts; 4 attempts, 1 highly lethal.” Opp
ECF No. 138 at 59. This court’s review of plaintiff's voluminous and haphazardl
arranged exhibits, includinfpose attached to his superseded original complaint,
reveals that a director’s level responsananmate appeal (regarding claims not at
issue herein) noted that plaintiff had beesced in ad seg for his own safety on Ap
16, 2009, for having threatenediiti himself. ECF No. 1 at 59, Oct, 7, 2009 third
level appeal response for Log No. SV8#013339. There is also a “staff referral

informational chrono” dated May 21, 20Q@Bat plaintiff requested to see a

psychologist/psychiatrist and was stated faintiff reported suicidal ideation. ECFK

No. 1 at 66.
Defendant Stallcup declardsat she did not know wh&02s or lawsuits, if any,

plaintiff had filed against ggon staff at the time she recommended to change his

of care. She declares that her recommioii#o reduce plaintiff's level of care was

based on his case factors, her interactidh him, and her professional opinion
concerning the most beneficiaurse of treatment formi She neither recommend

nor heard anyone on the IDTT recommend filaintiff be removed from EOP
25
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because he filed a 602 or complaint against prison staff. ECF No. 123-11, Stall
Dec. § 12. Plaintiff
e At the second level of plaintiff's appeafl his removal from E®, it was determined
by a non-party that (1) on December 10, 20@IBTT found plaintiff did not require
the EOP level of care, (Bhe IDTT reaffirmed that determination on March 4, 201(
and (3) that “[flurther, basadgpon a review of all mental hkth notes in [plaintiff's]
UHR since October 1, 2009,” that is, beftine EOP referral, “there was insufficient
evidence to support the EOP levelcafe.” Opp., ECF No. 138, March 9, 2010,
second level appeal denial by “B. Mac Tarraghan, PsyD”; seealst,53-56, denia
on April 19, 2010 by Office of Third Levéippeals — Health Care Services.
C. Discussion
Plaintiff presents evidence that creatéacual dispute abotlte accuracy of Dr.
Stallcup’s representation tha¢ had no documented historysoficide attempt. Plaintiff
vigorously disputes the merits thfe decision to reduce his level of care. However, this does
create a triable issue of fact teaal to retaliatory intent, which is an essential element of

plaintiff's claim. “[T]he mereexistence of some alleged factual dispute between the parties

Cup

not

will

not defeat an otherwise properly supported amofor summary judgment; the requirement is that

there be no genuine issue of material fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. at 2

248. Whether or not plaintiftas appropriately moved frothe EOP to the CCCMS level of
care is not at issue here. Tleeard is devoid of facts that walpermit a fact-finder to conclud
that Dr. Stallcup acted in retdii@n for a grievance filed againsér and others for plaintiff not
having been transferred to an EOP institutibior this reasons, summary judgment should be
granted to defendant Stallcup.

V. Plaintiff’'s Claims of Excessive Forca@ Retaliation Against Defendants Barajas,

Medrano and Vasquez

Plaintiff has alleged that tendants Vasquez, Medrano aBarajas used excessive forc
against him on February 4, 2011 by shooting ampeespraying him and forcing him to lie in

the spray for more than forty minutes. ECF NoaR34. He further alleges that in retaliation
26

A7

11}

1%

for




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

his complaining about this incidg these defendants threw avihg property in his cell. 1d.
Plaintiff filed 602 appeals and staff complaimgainst Vasquez, Medrano and Barajas on
February 7, 2011, February 14, 2011 and FebrR@dyp011, in retaliation for which they “locke
[him] up.” 1d.

Defendants Vasquez, Medrano and Barajasmta that they neither shot nor pepper-
sprayed plaintiff, who was a bystander to thetfigdnthat precipitated &ir use of force against
other inmates on February 4, 2011. MSJ, EQFIR1-1 at 2. Defendants contend that if
plaintiff was exposed to peppgpray or struck by a ricoctieg round, this was an unintended
consequence of their necessary use of force dghnee other inmates who were fighting. Id.

A. Leqal Principles Governing Eighfimendment Excessive Force Claim

“[W]henever prison officials sind accused of using excessplg/sical force in violation

of the [Eighth Amendment], the core judiciaduiry is ... whether force was applied in a goodt

faith effort to maintain or restore disciplin@, maliciously and sadistically to cause harm.”

Hudson v. McMillian, 503 U.S. B-7 (1992) (citing Whitley v. Aders, 475 U.S. 312 [] (1986)).

When determining whether the force was excessive, we look to the “extent of the injury ...
need for application of force,ghrelationship between that nesaatl the amount of force used, t
threat ‘reasonably perceived by the responsifileials,” and ‘any efforts made to temper the
severity of a forceful respoas’ Hudson, supra, at 7.

While de minimis uses of physical force generally do not implicate the Eighth
Amendment, significant injury neat be evident in the context of an excessive force claim
because “[w]hen prison officials maliciousiyd sadistically userce to cause harm,
contemporary standards of decency alwayvitated.” 1d. at Qciting Whitley, at 327).

The unnecessary and wanton inflictiorpain on prisoners violates the Eighth

Amendment._Ingraham v. Wright, 430 U.S. 6610 (1977). Prison offiais therefore violate

the Eighth Amendment by using force that exceeldst is necessary to maintain or restore

discipline, with malice or saslically to cause harm. udson v. McMillian, 503 U.S. 1, 6-7

(1992). This “malicious and sadistic” standapghlees when force is used in the context of an

immediate disciplinary need or other emergerdhitley, 475 U.S. at 320-21. Force used in
27

d

the




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

non-emergency situation violates the Eighth Amendment if it is used with deliberate indiffe

to inmate safety. Jeffers v. Gomez, 267 RBS8, 913 (9th Cir.2001) (per curiam). A prison

rence

official is deliberately indifferent ta substantial risk of serious harm to inmates if that official is

subjectively aware of the riskd does nothing to prevent the rigisig harm._Id. (citing Farmer v.
Brennan, 511 U.S. 825, 828-29 (1994)).

B. Undisputed Facts

On February 4, 2011, plaintiff was housedUimit 4 on Facility 4A at CCl. ECF No.
123-1, Ex. E to Esquivel Dec., plaintifitesponse to requests for admission (RFA)
No. 43 at 32, 36.

Defendant Barajas was an escort offieerd defendants Medrano and Vasquez we
floor officers assigned to Unit 4. ECF NI23-2, Declaration of E. Barajas 1 2-3;
Declaration of B. Medrano  BPeclaration of S. Vasquez 2.

On February 4, 2011 at approximately 7gb&., during the evening dayroom relea
three inmates—Gutierrez, Jackson, and Rssabegan fighting, striking each othel
with closed fights in thealce and upper body, in the dayroom area of section A of
4. Barajas Dec. 1 3, 5; Medrano D&, Vasquez Dec. 1 5; ECF No. 123-1,
plaintiff's response to RFA No. 44 at 32, 36; ECF No. 123-1, Ex. D to Esquivel L
Crime/Incident Report.

Plaintiff was not involved in the fight, nor wdne in the vicinity of the combatants.
ECF No. 123-1, plaintiff's response RIFA Nos. 45-46 at 32-33, 36; ECF No. 123-
at 1-2, Crime/Incident Report at 1-2.

At the time the fight broke out, there wexgproximately fifty to sixty inmates in the
dayroom. Barajas Dec.  4; Medoadec. { 4; Vasquez Dec. 1 4.)

Medrano and Vasquez were in the contmoth; Barajas, Medrano and Vasquez
yelled for the inmates to get down on thaofl. All the inmates, except the three
combatants, complied with their orders.r&das Dec. 11 3, 6; Medrano Dec. 1 3, 1
Vasquez Dec. 11 3, 6.

Because the combatants would not stgptfhg, Medrano and Vasquez each grabh
28
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a 40 mm launcher. Barajas grabbed the-8MKOleoresin Capsicum (pepper spray
canister with a hose, and Officer Calendananded the alarm. Barajas Dec. 1 7-
Medrano Dec. | 6; Vasquez Dec. { 7;/ado. 123-1 at 17, Criedincident Report.
Barajas, who was about twenty feet frdm three fighting inmates, pepper sprayed
them with a hose, aiming the spray aitliaces and upper bodies. Because the
combatants moved around the dayroom as they fought, Barajas followed their
movement, but did not aim for, nor intetedspray, any of the inmates, including
plaintiff, who were prone on thoor. Barajas Dec. {1 8-9, 16.

Defendant Barajas emptied the contaritthe canister, buhe three inmates
continued to strike each other. Barajas Dec.  10.

Defendants Medrano and Vasquez each sitee exact-impactg®nge rounds at the
combatants. Medrano aimed for Jacksaigjkt thigh and Gutierrez’s right and left
thighs. Vasquez aimed twice for Rosalegiit thigh and once at Gutierrez’s right
thigh. Neither Medrano nor Vasquez satwere the third round they each fired
landed. Medrano Dec. {1 9-12; Vasquez Dec. |1 8-11.

Barajas did not see where the rounds landed. Barajas Dec. { 11.

After Medrano and Vasquez each shot a third round, the combatants got down
floor. Medrano Dec. { 13; Vasquez Dec.  12.

By the time the three combatants compimth orders to gedown, responding staff
arrived in the housing unit, and SergeBrinson ordered the removal of the three
combatants and then ordered a systematic recall of the dayroom. Barajas Dec.
Medrano Dec. | 14; Vasquez Dec. 1 14FB®. 123-1 at Crime/Incident Report, E
D, 14-15.

In the Crime Incident Report, it is statthat medical staff completed a Medical
Report of Injury or Unusual Occurres (CDCR 7219) of allininvolved inmates,
including plaintiff, because of the pepgray that was used in the dayroom (an
enclosed area). Medical staff instrucbechates on in-cell decontamination from th

effects of the pepper spray. ECF No. 12&-Crime/Incident Report at 4, 29.
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¢ Defendants Barajas, MedranodaVasquez declare that at thme when they were in
Unit 4 in February 2011, did plaintiff complain to them that he had been shot or
pepper sprayed or that he required medatigintion for any reason. Barajas Dec.
15; Medrano Dec. { 16; Vasquez Dec.  17.

e Barajas, Medrano, and Vasquez declare there unaware that antiff accused them
of intentionally pepper spraying or shiog him on February 4, 2011, until months
later when they were informed that Solon had filed a 602 against them and othef

staff. Barajas Dec. 1 17; Medrano Dec. { 19; Vasquez Dec. | 19.

C. Disputed Facts

¢ Defendants Medrano and Vasquez declare they neither aimed the launcher at, por

intended to shoot, any inmate other thamnttiree combatants. Barajas Dec. | 12;
Medrano Decl. 1 15, 17; ¥gquez Decl. § 16, 1 18.)
e Defendant Barajas declares he neither aimed for nor intended to spray plaintiff.

Barajas Dec. 1 16.

o Plaintiff flatly disputes these defendants’ declarations that he was not targeted. |[ECF

No 138 at 7. He states that a round fdefendant Medrano hit him in the chest, a

round from defendant Vasquez hit hintlre leg and defendant Barajas hosed him

174

down with pepper-spray. Id. He claimatine was lying prone per orders of these
officers and, after the inmates involvedccombat had stopped fighting, he was shot
because he was a black inmate and hebead involved in an argument with floor

officer Garcia (evidently, defelant Garcia, herein). IRlaintiff claims that that

=)

Medrano and Vasquez admitted that they aimed and fired repeatedly and hit hin

twice. 1d. He claims defendant Bas pepper-sprayed all the black inmdfesd.

" The closest plaintiff comes to providing athibit demonstrating any factual support for his
allegations is an undated form declaration atdd the opposition wherein plaintiff avers that
the three inmates who were engagethe fighting that precipted the use of force on Feb. 4,
2011 had, at various times, told plaintiff thepwid testify that he was not involved in the

incident and had witnessed plaif's having asked the defendants to stop shooting “us inmates

when inmates were already lying face down anftbor. He states that these inmates saw

Vasquez and Medrano shoot him and that he washsie®, once irthe leg and once in the chest.
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Plaintiff did not inform mdical staff who saw him on February 4, 2011 that he hag

been shot._See ECF No. 123-1 at 29, ExMdical Report of Injury or Unusual
Occurrence, Ex. D, 28; ECF No. 123-144t Closure Report, attached to Esquivel

Dec. Plaintiff provides a slightly moregible copy of the February 4, 2011 Medica

Report of Injury or Unusual OccurrencklSJ, ECF No. 123-1 at 29; Opp., ECF Na.

138 at 60. It belies any representatiloat plaintiff had no immediate medical
complaints, at least by the time he was dBemedical staff on thatay. Plaintiff is
guoted in part in the report as having saidill sue [.] | have chest and heart
conditions” and that he sat outside hid &ml 45 minutes- - - evidently waiting for
treatment._Id. It is indicated thia¢ had spray exposure and that there was a
“reddened area.”_Id Is also indicated on theport that plaintiff was
decontaminated for exposure to chemagents._Id. The report itself, however,
provides no information to indicate thaaintiff had madelefendants Barajas,
Medrano and Vasquez aware of his nsatineeds after the incident.

In the CDC 128-B closure report for thevestigation into plaitiff's allegations
regarding the February 4, 2011 incident, itaported that L.V.N.K. Worth stated
that the injuries noted to plaintiff's che'slescribed chest pains due to exposure to
chemical agents” and the reddened area ontgfa calf was not consistent with his
having been shot with a 40 mound. MSJ, ECF No. 123-1 at 41.

Plaintiff provides as an exhibit to his opposition an undated declaration in which
avows that on February 4, 2011, L.VKamala Worth and R.N. Mark Angeloni
documented and recorded his injuries. Piffiasserts that he showed K. Worth the
big red marks on his chest and leg, and hadthat the injuryvas from having been
shot by defendants Vasquez and Medrano “fohing.” He also avers that he told |

he could not breathe and his asthmfaaier was empty, and that she told an

he

er

unidentified correctional officéhat plaintiff “needed to be pulled out” to be examined

ECF No. 138 at 101. Plaintiff deaot include any declaratiorofn these would be witnesses,

however.
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who refused. Plaintiff claims she tdiin “she was writing it all down.” Opp.,
plaintiff's Declaration, ECF N. 138 at 121. Plaintiff alsgeparately lists, in an
unsworn exhibit to his opposition, the naa# some eleven inmates and two nursi
staff (Worth and Angeloni) who he claimstnessed at leasbme portion of the
events of Feb. 4, 2011. No declaratiomsrfrthese witnesses are provided. ECF N
138 at 63.
¢ Plaintiff claims he is asthmatic and tliEfendants Vasquez, Medrano and Barajas
knew he needed medical attention butéal him to lie in the pepper spray for 45
minutes to an hour without treatment. &lso contends all éhblack inmates were
pepper-sprayed. ECF No. 138 at 7-9.
D. Discussion
The evidence before the court demonstrdtesxistence of factual disputes regarding
several matters, including whether plaintiffsMait by one or two rounds, whether those roung
were fired by defendants Vasqueezd/or Medrano, and the extent of plaintiff's injuries. Thes
disputes are rendered immaterial, however, byathbsence of evidence that the defendants ac
with malice or sadistic intent to cause harnplaintiff. See Hudson, 503 U.S. at 7. There is
genuine dispute that the primarygat of defendants’ exercise foirce was the inmate-on-inma
altercation to which plaintiff was a bystand@&ecause defendants were undeniably involved
the use of force to restore didang, plaintiff would kear the burden at triaff proving not merely
deliberate indifference but “malicious and sadisntent to harm._See Jeffers, 267 F.3d at 91
13. This is an extremely high standard. Eveplaintiff's personal beliethat he was deliberate
shot and/or sprayed during the altercatiomensufficient to suppos finding of deliberate
indifference to his safety, it calihot support a finding that deféants acted with the malicious
and sadistic intent to cause him harm. Nonthefcircumstances of the incident would suppo
such a conclusion. Similarly, plaintiff's declaration regarding his asthma and the amount ¢
he lay in the pepper spray, even if sufficiemtreate a triable issuwegarding deliberate
indifference, is insufficient to establish madias and sadistic inten#ccordingly, defendants

Barajas, Medrano and Vasquez are entitleslitomary judgment on plaintiff’'s Eight Amendmé
32
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claim of excessive force.
As for plaintiff's retaliation claim against theslefendants, there is no evidence beforg
court that could support a conclosithat he was targeted becaw$ past staff grievances.
Indeed, the only such grievances he identifighéncontext of this claim were filed after the
February 4, 2011 incident. Insofar as plaintiff claims that he was “locked up” in retaliation
filing subsequent grievances redmg the events of February 4, 2011, there is no evidence t
these defendants had any involvement in hiseplacement. For these reasons, defendant
Barajas, Medrano and Vasquez should be granted summary judgment of plaintiff's claim g
retaliation against them.

V. Plaintiff's Retaliation Claim Against Defendants Campbell, Franco, Garcia, Lund

and Prior

Plaintiff alleges that defendant Garciagtitened him for filing a 602 appeal and staff
complaint against defendants Barajas, Medrand Vasquez (above) and that defendants
Campbell, Franco, Lundy and Prior “particiddie in denying him his constitutional rights by
refusing his request to be allosvgard exercise in retaliationrfbis refusal to withdraw his 602
and staff complaint. F&, ECF No. 25 at 74.

Plaintiff lists the names of inmates he gls witnessed Garcialsreats on February 27
2011, but he submits no supporting declaration famyof them. ECF No. 138 at 63, 67. Inh

opposition plaintiff states that defendant Gataa nothing to do with anything involving his

the

for

hat

=

y

602 complaints. ECF No. 138 at 10. Defendant Garcia contends that plaintiff has thus admittec

that Garcia was not involved in his ad segcpiment, voiding his claim of retaliation by that

defendant. MSJ, ECF No. 121-11& Defendants Campbell, Franco, Lundy and Prior maintain

that they had legitimate reasdos placing plaintiff in ad sefased on plaintiff's claim that
Garcia had threatened him._Id.

A. Undisputed Facts

e On February 27, 2011, plaintiff filed a §taomplaint alleging that defendant

Garcia had threatened him. Opp., EGH: M38 at 66-68. The form itself indicates

that that complaint was rejected; plaintiff does not include the documentatior
33
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clarify the basis for theejection. _Id., at 66.

On March 1, 2011, plaintiff submitted an Inmate/Parolee Request for Intervig

Item or Service (CDCR 22) addressedC@ptain Lundy and Sergeant Campbell|.

MSJ, ECF 123-1 at 39, Ex. Amate/Parolee Request for Interview, attached t
ECF No. 123 at 2 { 7, Esquivel Dec.;ENo0. 123-7 at ¥, Declaration of
defendant J. Lundy.

In the CDCR 22, plaintiff alleged thae was shot and pepper sprayed by
defendant Vasquez on February 14 (actuadipruary 4), 2011, that he was not
being allowed to shower and use the dayroom, and that he and others were
threatened & called snitches & a rat wheer [he] & others ask to speak to a
sergeant by C/O J. GarciaBCF No. 123-1 at 39.

Defendant Lundy declares that on Ma&;t2011, he received plaintiff's CDCR
22, addressed to himself and defendant Campbell, wherein plaintiff was alleg

that staff was threatening him. H®warded the CDCR 22 to defendant

Lieutenant Prior. ECF No. 123-7, Declama of J. Lundy Dec., 11 7-8; ECF Na.

123-10, Declaration of K. Prior | 4.
In a March 2, 2011 responsettee CDCR 22 signed by defendant K. Prior, it is
stated that “a unit inquiry iseing conducted” as a resaftplaintiff's allegations.

In addition, the response sétsth that “due to thaforementioned” plaintiff’s

W,

‘beinc

jing

“presence at Facility IVA are [sic] deemethaeat to the safety and security of the

institution . . . .” and he was to “beggled in ASU pending the completion or a
inquiry and review by ICC for futureousing and program needs.” ECF No. 13
1 at 39. The same information is re@ehin a March 2, 2011 CDC-144-D ad s€
placement notice (“lock up order”) signby defendant Prior. ECF No. 123-10,
Declaration of K. Prior{ 7, ECF No. 123-1 at 40.

The ad seg placement notice indicatesl defendant Sergeant Campbell decla
he served the CDC 114-D on plaintiffaggproximately 8:30 a.m. on March 2,

2011, and plaintiff was placed in adminisiva segregation. €claration of K.
34
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Campbell 1 4-5; ECF No. 123-1 at @@ seg placement notice); there is no
dispute that plaintiff was placed ad seg on March 2, 2011. MSJ, ECF No. 12

7, Declaration of J. Lundy Dec., 11 7EBZF No. 123-10, Declaration of K. Prioy

19 4-5; Opp., ECF No. 138 at 100, plaintiff's Dec.

Defendant Prior declard® ordered defendant Seemt Franco to conduct an
investigation into plaintiff's allegadns. Defendant Franco declares he
immediately began his investigation Blarch 2, 2011. Prior Dec. 1 6; ECF No.
123-4, Declaration of J. Franco { 4.

Plaintiff asserts that after the investiga he was cleared to go back to his cell
after defendants Campbell, Franco, Paod Lundy completed their investigatio

ECF No. 138 at 11.

B. Disputed Facts

Defendant Lundy declares that when he forwarded the CDCR 22 he receive

plaintiff on March 2, 2011 regarding alleystaff threats against plaintiff to

defendant, he did so with instructionganigestigate plaintiff's allegations which he

was required to do. Prison regulations absguired plaintiff's ad seg placement
pending an investigation into the @é&ions and was necessary to ensure
plaintiff's own protection and to ensutfge investigation’s integrity. Defendant
Lundy agreed with this course aftion. ECF No. 123-7, Lundy Dec., 11 6-8.
Defendant Lundy declares that priorézeiving plaintiffs CDCR 22, he was
neither aware that plaintiff was alleging Wwas shot and pepper sprayed during

incident in Unit 4 on February 4, 20hbr that plaintiff had filed a 602 or

complaint against staff arising frometincident on February 4, 2011. Lundy Dec.

11 3-6, 8.

Plaintiff claims he filed a 602 appeajainst defendants Vasquez, Medrano an
Barajas and was placed in ad seqg ilorg 602 appeals, a staff complaint and a
group complaint and was told by defendants Campbell and Prior that on Mat

2011 defendant Lundy had said plaintiff woblel placed in ad seq if he did not
35
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withdraw his complaints. ECF No. 13810. In one of several single-page
declarations attached to his opposition, miéfiavers he was pked in ad seg on
March 2, 2011 for having refused to draw his 602 staff complaint regarding
his claim of having been shot and spraged subjected to a cell search resultin
in his property having been destroyedalso complains of having been denieg
medical attention until February 27, 201Q@pp., ECF No. 138 at 100, plaintiff's
Dec.
e Plaintiff includes a separate form deelion, dated April 8, 2011, attesting that
two inmates, Anthony Perkins and Jackson, withessed defendant Lundy, on
4, 2011, threatening plaintiff with a longagtin administrative segregation for
failing to withdraw his 602 complaints agat staff for shooting and spraying hit
ECF No. 138 at 122. Plaintiff fails todlude a supporting decktion from either
inmate and has not asserted thaéwer a declaration from either.
C. Discussion
The only grievance plaintiff has includedasexhibit that coul have served as a
predicate for a retaliation claim against defendamtdy or any of this group of defendants wa
the February 27, 2011 appeal, which is markeejasted. A rejectedppeal need not and
cannot be withdrawn. Accordingly, the allegattbat plaintiff was presured to withdraw his
appeal does not make sense intr@hato this grievance. Consing plaintiff's claim as one of
retaliation for filing the March 12011 CDCR 22, plaintiff provideno evidentiary support for tf
threatening statements that he alleges were tmadefendants and witnessed by other inmatg
Regardless of which complaint plaintiff thinksotivated the allegkretaliation, the claim

fails for evidence of retaliatory intent. Defendamase presented evidence that plaintiff's ad {

g

Marct

mn.

)

e

eS.

529

placement pending investigation of his allegations reasonably advanced legitimate correctional

goal. See Silva v. Di Vittorio, 658 F.3d at 11@aintiff points to no admissible evidence tha

creates a triable issue of famst this issue. Accordingly, defendants Lundy, Campbell, Franc
and Prior should be granted summary judgment.

Finally, plaintiff acknowledgethat defendant Garcia had myolvement in his ad seg
36
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placement. Accordingly, the retaliation claim faksto this defendant. To the extent plaintiff

claims that Garcia threatened him, no constitutier@htion is presented. Even threats of bodi

injury are insufficient to riséo the level of a constitutionalolation, because “a mere naked
threat” does not equate with the commissiothefact itself._Gaut v. Sunn, 810 F.2d at 925.
Plaintiff does not offer evidence of any concretecdcetaliation by Garcia. Moreover, the col
finds there is an absence of evidence to dematestinat the filing of @y grievance by plaintiff
was the motivating factor behind any thregtdefendant Garcia. The motion for summary
judgment as to defendant Garcia should be granted.

CONCLUSION

Because the court has found an absence oéeee@lto support plaintiff's claims and that

defendants are entitled to summaidgment on that basis, féadants’ qualified immunity
arguments need not be addressed.

IT IS RECOMMENDED that:

1. Plaintiff's motion for a stay of éhproceedings, ECF No. 142, be denied,;

2. Defendants’ motion for summary judgmdbGF No. 121, be granted and judgment
entered for defendants.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and served withiufteen days after service of the objectioDSIE TO
EXIGENCIES IN THE COURT’'S CALENDAR , NO EXTENSIONS OF TIME WILL BE
GRANTED. The parties are advised that failure to fileembjons within the specified time may
i
i
i
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waive the right to appeal the District Courbisler. Martinez v. Yist, 951 F.2d 1153 (9th Cir.

1991).
DATED: August 18, 2014 , -
Mr:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE
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