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FINAL INSTRUCTION NO. 1

Members of the Jury: Now that you have ldedt of the evidence and the arguments g
the parties, it is my duty to instruct you as to the law of the case.

A copy of these instructions will be sent wjthu to the jury room when you deliberate

You must not infer from these instructiomsfrom anything | magay or do as indicating
that | have an opinion regarding thadance or what your verdict should be.

It is your duty to find théacts from all the evidence the case. You, and you alone, a
the judges of the facts. You mucide what the fastare and then apply those facts to the Ig
which | will give to you. You mustollow the law as | give it tgyou whether you agree with it g
not. And you must not be influenced by any pags likes or dislikes, opinions, prejudices, or
sympathy. That means that you must decide the case solely on the evidence before you.
recall you took an oath to do so.

In following my instructions, you must folloall of them and not single out some and

ignore others; they are all important.
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FINAL INSTRUCTION NO. 2
You are the sole judges oftlevidence in this case and it is up to you to evaluate the
witnesses and othewidence. You are to perim this duty without bigssympathy, prejudice, or
what you think public opinion might be. You musipartially consider &the evidence in the

case, following the law as stated in these instructions.
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justice.

FINAL INSTRUCTION NO. 3

All parties stand equal befotiee law, and are to be dealitkvas equals in a court of
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FINAL INSTRUCTION NO. 4

You should not necessarily decide any issuaafin favor of the side that brought more
witnesses or evidence at trial.

The test is which evidence convinces you because it is most believable.

In deciding contested issues, you should keepind who has the burden of proof on that

issue.
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FINAL INSTRUCTION NO. 5

The evidence in this case consists of theravtestimony of the wigsses and all exhibit
received into evidence. In reaching your vetrd/ou may consider dynthe testimony and
exhibits received into evidence.

Certain things are not evidesy and you may not consider thendeciding what the fact
are. | will list them for you:

(1) Arguments and statements by counsehatevidence. The pa&t’ attorneys are no
witnesses. What the attorneys have said im tig@ning statements, or tineir closing argument
and at other times, is intendedh®lp you interpret the evidence, lus not evidence. If the
facts as you remember them differ from the whagy have stated them, your memory of them
controls.

(2) Questions and objections by counselnarteevidence. You should not be influence
by an objection or by the court’s ruling on it.

(3) Testimony that has been excluded ocleén, or that you have been instructed to
disregard, is not evidence amlist not be considered.

(4) Anything you may have seen or leeauhen the court was not in session is not

evidence. You are to decide the caselgae the evidence received at the trial.
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FINAL INSTRUCTION NO. 6

There are two kinds of evidence, direct amdumstantial. A witness testifying to havin

actual knowledge of a fact and documents reckinevidence constitute direct evidence.
Circumstantial evidence is a chain of evidence framch you could find thaanother fact exists

even though no one directlystdied as to that fact.

By way of example, if you wake up in th@rning and see that the sidewalk is wet, you

may find from that fact that rained during the night. Howevether evidence, such as a turn
garden hose, may provide a difat explanation for the prexsce of water on the sidewalk.
Therefore, before you decide that a taa$ been proven by circstantial evidence, you
must consider all the evidea in the light of reason, exjpence, and common sense.
How much you believe evidence should depend on whether it is direct or
circumstantial, but on whether the evidenceustiworthy and reliableFor that reason, you ma

find a fact has been proven by circumstantial evae if that conclusioseems reasonable to yq
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FINAL INSTRUCTION NO. 7

In deciding what the facts are, you may hevdecide which testimony to believe and
which testimony not to believe. You may believe gtleng a witness says, or part of it, or no
of it.

In considering the testimony of any wigse you may take into account any number of
factors, which may include the following:

1. Was the witness able tees hear or know the things albethich the witness testified?

2. How good is the witness’s memory and is the witness able to testify clearly?

3. Was the witness’s mannghile testifying straightforwal and convincing, or evasive
and unconvincing?

4. Did the witness have an interest in diécome of the case or any bias or prejudice
concerning anyone or anythitigat mattered in the case, and if gl that interesbr bias affect
the testimony?

5. How reasonable was the witness’s testiyzwhen you consider ih light of all the
other evidence in the case?

6. Was the witness’s testimony contradictedvbiat that witness said or did at another
time, whether those statements are presdhtedgh live testimony orantained in documents
introduced into evidence by the testimony of other beliebi@ witnesses or evidence?

7. Are there any other factothat bear on believability?

In deciding whether or not to believe a va$s, remember that people sometimes forg
things or sometimes get confused.

Also remember that the weight of evidemaseto a fact does not necessarily depend or

number of witnesses who testify about it.
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FINAL INSTRUCTION NO. 8
Some evidence may be admitted for a limited purpose only. During this trial, when
instructed you that an item of evidence waisigp@dmitted for a limited purpose, that item of

evidence must be considered faatthmited purpose and for no other.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 9

Some witnesses, because of education or experience, are permitted to state opinions anc

the reasons for those opinions.
Opinion testimony should be judged jugeliany other testimony. You may accept it q
reject it, and give it as much weight as younkhit deserves, consideg the witness’s educatior

and experience, the reasons given for theiopjrand all the other evidence in the case.
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FINAL INSTRUCTION NO. 10

Several lay witnesses testified about theinagis during the trial. You may, but are ng

required to accept those opinions. You may gimg opinion whatever weight you think is
appropriate.

Consider the extent of thtness’s opportunity to perca the matters on which the

opinion is based, the reasons the witness gauwdoopinion, and the facts or information on

which the witness relied in forming that opinioviou must decide whether information on which

the witness relied was true and accurate. You dmggard all or any part of an opinion that y,

find unbelievable, unreasonabte,unsupported by the evidence.
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FINAL INSTRUCTION NO. 11

From time to time during the trial, it became necessary for me to talk with the attorn
out of the hearing of the julyy calling a recess. Please untkend that while you were waiting
we were working. The purpose of these confererscest to keep relevant information from
you, but to decide how certain evidence is torbated under the rules e¥idence and to avoid
confusion and error.

Of course, we have done what we could to keep the number and length of these
conferences to a minimum. | did not alwayargra party’s request farconference. Do not
consider my granting or denying a request foorference as any indicatiaf my opinion of the

case or of what your verdict should be.
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FINAL INSTRUCTION NO. 12

In general, the party having the buragmproof on an issue must prove it by a

“preponderance of the evidence.” Plaintiffs htéhwe burden of proof on their claims. Defendants

have the burden of proof on their affirmative defense.

Proof by a preponderance of the evideneams the evidence is more convincing and
more probably true than not. If the evidencéoaany issue is evenly balanced, your finding u
that issue must be against thetpavho had the burden of proving it.

In determining whether an issue has beeved by a preponderance of the evidence,
should consider all the evidence having to dihwhat issue regardless of who produced it.

I will instruct you about the bden of proof in connection with the specific claims and

affirmative defenses.

13
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FINAL INSTRUCTION NO. 13

In this case, plaintiffs are Joseph and ttevélardesty (the “Hardesty Plaintiffs”) and
members of the Schneider family, including &&hneider, Susan Schneider, Jake Schneider
Leland A. Schneider, Katherine Schneider, bdl&l. Schneider, and Jared Schneider (the
“Schneider Plaintiffs”). Defendants are the County of Sacrataeand officials or employees of
Sacramento County, Roger Dickinsorff f&amel, and Robert Sherry.

As | told you at the beginning of trial, tiardestys and Schneiders live in Sacrament
County where Mr. and Mrs. Hardesty operateptaavel mining business on a ranch owned by
Schneiders. The Hardestys and Schneidergndrthat the defendanised their governmental
authority to put the mine operated by the Hatgkesn the Schneiders’ ranch out of business f

improper reasons at the urging of a competitine Hardestys’ claimed right to mine on the

the

Schneiders’ land is based on an agreement watlstihneiders. The Schneiders’ claimed right to

mine or allow mining on their land is based on their ownership of titedad the history of
mining on the land, which they say gave riséh®vested right to mine. Defendants contend
their actions were proper, legal, and justifiand that the County properly required that the
Schneiders apply for a conditional use permit and rezone.

Based on their positiopjaintiffs have brought severdifferent legal claims against
defendants.

Each of plaintiffs’ claims is entitled tour separate consideration. That is, you must
decide independently as to each claim whetranpifs are entitled to recover and, if so, the

amount. | will review plaintiffsclaims and defendants’ defees in detail shortly.

That plaintiffs may be entitled to your vertdan one claim does not mean that they are

necessarily entitled to reger on another claim.

On the other hand, that plaintiffs do not gaiaerdict on one claim does not prevent yd
awarding a verdict on another claim.

You should decide the case as to each Emparately, although dflardesty Plaintiffs
may be treated as one party and all Schneidentiffs may be treatkas one party. Unless

otherwise stated, the instrumtis apply to all parties.
14
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FINAL INSTRUCTION NO. 14

In this civil suit, the Hardesty Plaintiffsring two claims and the Schneider Plaintiffs
bring three claims.

The Hardesty Plaintiffs’ claims are for:

1. Violation of the constitutional right procedural due process by defendants
Sacramento County and Robert Sherry.

2. Violation of the constitutional right substantive due process by defendants
Sacramento County and Robert Sherry.

The Schneider Plaintiffs’ claims are for:

1. Violation of the constitutional right procedural due process by defendants
Sacramento County, Roger Dickinson, Jeff Gamel, and Robert Sherry.

2. Violation of the constitutional right substantive due process by defendants
Sacramento County, Roger Dickinson, Jeff Gamel, and Robert Sherry.

3. Violation of the constitutionaight to petition the governnmé, including the courts, fo
redress by defendant Sacramento County.

These claims are described in the followingtianctions. Each claim involves a distinct
set of elements. Although the claims may hsoe elements in common, you should consid
each claim individually. A set of plaintiffs cancaeed on any one claim only if they prove all
the elements of that claim.

The following instructions sdorth the elements that plaintiffs must meet under each

claim.

15
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FINAL INSTRUCTION NO. 15
SECTION 1983

The plaintiffs bring each of their clainmsder the federal statute, 42 U.S.C. 81983, that
provides that any person or persons who, under oblkstate law, deprives another of any rights,

privileges, or immunities secured by the Constitution or laws of the United States shall be liable
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to the injured party.
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FINAL INSTRUCTION NO. 16
SECTION 1983 CLAIMS AGAINST LOCAL GOVERNING BODY DEFENDANT—

ELEMENTS AND BURDEN OF PROOF

In order to prevail on each tfeir 81983 claims against defendant Sacramento County

based on Sacramento County’s official policy, the plaintiffs must prove each of the followir
elements for each claim by a preponderance of the evidence:

1. Sacramento County adtunder color of law;

2. The acts or failure to act of Sacramentwi@y deprived the plaintiffs of particular
rights under the United States Constitutaanexplained in later instructions; and

3. Defendant Sacramento County’s officialipplcaused the deprivahoof the plaintiffs’
rights; that is, Sacramento Courstyfficial policy is so closely tated to the deprivation of the
plaintiffs’ rights as to be the moving force that caused the ultimate injury.

County as Person

A local governmental body such as Sacramé&danty is a “person” for purposes of
81983. A person acts “under colorlaiv” when the person acts purports taact in the
performance of official duties under any statejrtg, or municipal law ainance or regulation.
The parties agree that Sacramee@ounty acted under color ofWdor the purposes of each of
plaintiffs’ claims. Therefore you should actéps element as proven for each claim.

Official Policy

If you find that the plaintiffs were deprived of a particular constitutional right, as
explained in later instructions, Sacramento Coustiable for that depriation if the deprivation
resulted from Sacramento Coyistofficial policy—in other word, that Sacramento County’s
official policy caused the deprivation.

It is not enough for the plaintiffs to shdiat Sacramento County employed a person
violated the plaintiffs’ rightsThe plaintiffs must show thdlhe violation resulted from
Sacramento County’s official policy.

There are two ways that the plaintiffs mehyow an act of “official policy” for which

Sacramento County may be liable:
17
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One way is to show that actions taksnthe County’s legislative body caused the
deprivation. In other words, the plaintiffsay show that the deprivation resulted from:

e arule or regulation promulgated, adoptedratified by Sacramento County’s Board

of Supervisors; or

e a policy statement or decision that fi@ally made or ratified by Sacramento

County’s Board of Supervisors.

Alternately, the other way for the plaintiffs $bow an act of “official policy” is to show
an act by an individual governmaeuificial who had authority tonake decisions in a particular
area or on a particular issue. Under the lawndividual decision maker with such authority is
considered a “final policymaker” in the partiaularea or on the particular issue. A “final
policymaker” does not have to be a departmemigency head, or an ultimate supervisor (with
small “s”). In other words, the plaintiffeay show that the deprivation resulted from:

e a policy statement or decision that fimally made by a person who is a final
policymaker for Sacramento Coyrtoncerning the act at issue.
In order to prevail on their 81983 claims agathsfiendant Sacramento County alleging liabilit
based on the second method of proving an acfiobbpolicymaker, the @lintiffs must prove
each of the following elements for each claim by a preponderance of the evidence:

a. Roger Dickinson, Jeff Gamel, Robert She@manother official of Sacramento Count
acted under color of state law;

b. the acts or failure to act of Roger Diddon, Jeff Gamel, Robert Sherry or another
official of Sacramento County deprived the ptéfs of their particular rights under the United
States Constitution as explad in later instructions;

c. Roger Dickinson, Jeff Gamel, Robert Shenranother official of Sacramento Count
had final policymaking authority from defendé&d#cramento County concerning these acts o
failures to act;

d. when Roger Dickinson, Jeff Gamel, Rolsterry or another official of Sacramento
County engaged in these acts or failed to acgrishe was acting as a final policymaker for

defendant Sacramento County; and
18
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e. the acts or failure to act of Rogeckinson, Jeff Gamel, Robert Sherry or another
official of Sacramento County caused the deprivation®pthintiffs’ rights; that is, the person’s
act or failure to act iso closely related to the deprivationtbé plaintiffs’ rights as to be the
moving force that caused the ultimate injury.

As you have heard, a person acts “under coltevof when the person acts or purports
act in the performance of offali duties under any segtcounty, or municipal law ordinance or
regulation. Here again, the pastiagree that each of the individual officials of Sacramento
County named as defendants aatader color of law. Therefer if you are considering this
second method of showing an act of “offiguallicy,” you should accept the first element a.

above, as established.

* * *

If you find that the plaintiffs have proved each of the elements required to hold
Sacramento County liable for an act of officialipp by its Board of Supersors or an official
with final policymaking authorityand if you find that the plaintiffeave proved all the element
they are required to prove under any of the imsions regarding their ggific claimed rights,
your verdict should be for the plaintiffs. If, oretbther hand, the plaintiffsave failed to prove
any one or more of the required elements as tdemdant as to any claingpur verdict as to tha

claim should be for that defendant.

19
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FINAL INSTRUCTION NO. 17
SECTION 1983 ELEMENTS FOR LIABILITY OF DEFENDANT INDIVIDUALS

In order to prevail on each dfeir 81983 claims against one or more of the defendant
individuals—Roger Dickinson, Jeff Gamel, Robere8it—the plaintiffs mat prove each of the
following elements for each defendant for each claim by a preponderance of the evidence

1. the defendant acted umamlor of state law; and

2. the acts of the defendant deprived tlaeniffs of their paticular rights under the
United States Constitution as explained in later instructions.

As you have heard, a person acts “under coltevof when the person acts or purports
act in the performance of offali duties under any statsgunty, or municipal law, ordinance or
regulation. The parties agree tleach of the defendant individeacted under color of law anc
so you should accept the first element as proven.

If you find the plaintiffs have proved each of these elements for any one of the defe
individuals, and if you find that ¢ghplaintiffs have proved all tredements that they are requirec
to prove under any of the instructions regarding tseercific claimed rights your verdict as to
that defendant should be for the plaintiffs.

If, on the other hand, the plaintiffs have failed to prove any one or more of these ele

for a defendant, your verdichguld be for that defendant.

20
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FINAL INSTRUCTION NO. 18
PLAINTIFES' PROCEDURAL DUE PROCESS CLAIMS

As previously explained, the plaintiffs hathee burden to prove that the acts of any
defendant deprived one or more of the pl&sbf particular rightsunder the United States

Constitution. In this case, each set of pléimtilaims defendants deprived them of their

Procedural Due Process rights under the Fourteenth Amendment to the Constitution. This

D

instruction and Instiction Nos. 15 through 17 and 20 applyte Procedural Due Process Clajm.

The Hardesty Plaintiffs bring their prat#ral due process claim against Sacramento
County and Robert Sherry. The Schneider Rf&sriiring their procdural due process claim
against Sacramento County, Rogackinson, Robert Sherry, and Jeff Gamel. Each set of
plaintiffs claims the defendantseth have sued deprived plaintifi$ their Procedural Due Proce

rights under the Fourteenth Aamdment to the Constitution by requiring a conditional use pe

and a rezone in order for mining of sand and girety continue on the Schneiders’ land, withouit

providing notice or a hearirgg required by law. The Hardestwintiffs claim they had a right fo

notice and a hearing based on tlst@tus as a mining business opearatmject to state law. The

Schneider Plaintiffs claim they had a right tdio® and a hearing based their status as owner

of their land.
The Fourteenth Amendment prohibits the gowsent from depriving a person of prope
rights without first undertaking an adequate process. In order to prove that a defendant d¢

plaintiff of this Fourteenth Amendment ProcealuDue Process right, in addition to finding the
elements as required by prior Instruction Ndsthrough 17, a plaintifihust prove the following
elements by a preponderance of the evidence:

1. The plaintiff had a property interest protected by the Constitution;

2. The defendant deprived the plaintiff of that interest; and

3. The process, if any, the defendant undertodkéncourse of depring plaintiff of the

interest was lacking.

21
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Regarding the first element, the Constitution @ctt a plaintiff's right to devote his or her

property to any legitimate use. diefore, if you find that a set pfaintiffs has proved it had su¢

an interest, the first element is séitd as to that set of plaintiffs.

Regarding the third element, the fundamental requirement of procedural due proce
includes the right to notice of apyoceeding that will affect a fihdetermination of a plaintiff's
property rights and the opportunity to be heard and present objections in any such procee
The notice must be reasonably cddted, under all the circumstancesalert interested parties
that the action is pending and afford themopportunity to prest their objectionsActual notice
to a person affected can satisfy the notice requirement as to that person.

To award damages based on a deprivationpddiatiff’'s Procedural Due Process rights

h

fing.

you must also find that the defendant’s condud av@roximate cause of the damages sustained

by the plaintiff. “Proximate cause” will be explained for you in Instruction No. 22.

22
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FINAL INSTRUCTION NO. 19
PLAINTIFES’ SUBSTANTIVE DUE PROCESS CLAIMS

As previously explained, the plaintiffs hathee burden to prove that the acts of any

defendant deprived the plaintifié particular rights under the UnitéStates Constitution. In this

case, each set of plaintiffs claims defendants deprived them of their Substantive Due Prog
rights under the Fourteenth Ameneint to the Constitution. Thisstruction and Instruction Nos
15 through 17 and 20 apply to the Substantive Due Process Claim.

The Hardesty Plaintiffs bring their substize due process claim against Sacramento
County and Robert Sherry. The Schneider Rf&sriiring their substantive due process claim
against Sacramento County, Robert Shertfy,Gamel and Roger Dickinson. The Hardesty
Plaintiffs claim the defendants they have sdedrived them of thefbubstantive Due Process
rights under the FourtednAmendment by depriving the Hardesty Plaintiffs of their right to
pursue their chosen occupation or profession through operation of their mining business.
Schneider Plaintiffs claim the defendants they hauet deprived them of their Substantive Dt
Process rights under the Faehth Amendment to the Coitstion by requiring the Schneider
Plaintiffs to obtain a conditional use permit anegzone of the Schneiders’ property in order t
allow continued mining on land the Schneiders own.

The Due Process Clause of the Fourtedmtendment prohibits the government or
government officials from arbitrarily depriviragperson of constitutionally protected property
liberty interests. In order to prove thalefendant deprived a set of plaintiffs of a
constitutionally protected intest, in addition to finding thelements as required by prior
Instruction Nos. 15 through 17, thedt of plaintiffs must mve the following elements by a
preponderance of the evidence:

1. The plaintiffs had a liberty or property interest protected by the Constitution;
2. The defendants deprived the pi#ifs of that interest; and
3. The defendants’ conduct that causieel deprivation was arbitrary.
Regarding the first element, the Constitution protects a plaintiff's legitimate interests

his or her property and in the right to pursigor her legitimate, chosen occupation or
23
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profession. Therefore, if you find that a set of plaintiffs have pravestl such interests, the fir
element is satisfied as to that set of plaintiffs.

Regarding the third element, official condigtrbitrary and viates the Due Process

Clause only if it is an abuse pbwer that is egregious and tis&ocks the conscience and lacks

any reasonable justification in the servicedégitimate governmental purpose. Conduct sho
the conscience when it is intended to injureome way that is unjusigible by any government
interest. Conduct lacks any reasonable justificain the service of a legitimate governmental
purpose and is arbitrary and unreasdaa when it has no substantialation to the public health
safety, morals, or general welfare.

To award damages based on a deprivatigrlatiff’'s Substantive Due Process rights,
you must also find that the def#ants’ conduct was a proximate sawf the damages sustaine

by the plaintiffs. “Proximate cause” will be explained for you in Instruction No. 22.

24
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FINAL INSTRUCTION NO. 20
You have heard testimony regarding defeations made by the County Board of
Supervisors and the County Board of Zoning égis. In determining whether any defendant
violated the Procedural or Substi@e Due Process rights of asgt of plaintiffs, the correctness
or incorrectness of the determinations of tloeiy Board of Supervisors or the determinatior

of the County Board of Zoning Appealsnst something that you are to decide.

25

S



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 21
SCHNEIDER PLAINTIFES’ FIRST AMENDMENT CLAIM

As previously explained, the Schneider Pldisthave the burden farove that the act or

acts of a defendant deprived them of partictifgints under the United States Constitution. Thi

instruction and Instrtion Nos. 15 and 16 apply toetlirirst Amendment Claim.

In this case, the Schneider Plaintiffs all@géheir third claim that Sacramento County
deprived them of their rights under the Eisnendment to the Constitution based on the
Schneider Plaintiffs’ filing this lawsuit on September 27, 2012, when Sacramento County &
that date created financial burdeto the Schneider Plaintiffaght to petition for redress,
including their right of acess to the courts, througbnduct that on November 27, 2012
increased the amount of theyuired FACE to $8.8 million.

Under the First Amendment, the SchneiderrRifis had the right to petition the County
in a meaningful way and to access the courtsdfeetaliation from the County. In order to
prove the County deprived them of this E&snendment right, in addition to finding the
elements required by prior Instruction Nos.all 16, the Schneider Plaintiffs must prove the

following additional elements by a preponderance of the evidence:

1. the Schneider Plaintiffs’ rightto petition for redress the County and the courts is
protected under thigirst Amendment;

2. the County took action againsetschneider Plaintiffs; and

3. chilling or punishing the Schneider Plaffdi protected conduct was a substantial or
motivating factor for the County’s action.

The County need not have actually blockeel Schneider Plaintiffs’ petitioning for
redress if the County’s acts would chill or silenpersons of ordinary firmness from exercising
their First Amendment activities.

The parties agree that the Schneider PRshtight to petitionthe government including
the courts for redress was prdatgtunder the First Amendment atiterefore, the first element
proven.

A “substantial or motivating faot” is a significant factor.
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To award damages based on a deprivatidhefSchneider Plaintiffs’ First Amendment
rights, you must also find thdte County’s conduct was a proxiteaause of the constitutional
violation. If it was, then compensatory dagea are mandatory. Compensatory damages mu
bear a rational relationship tioe loss suffered by the Schneider Plaintiffs. “Proximate cause

will be explained for you in Instruction No. 22.
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FINAL INSTRUCTION NO. 22
DAMAGES AND CAUSATION

It is the duty of theourt to instruct you about the mees of damages. By instructing
you on damages, the court does not mean to stfgewhich party your verdict should be
rendered.

Damages Generally

If you find for the plaintiffs, you must deterngirthe plaintiffs’ damages. The plaintiffs
have the burden of proving damages by a prép@nce of the evidence. Damages means the
amount of money that will reasonably and fairly cemgate the plaintiffs for any injury or loss
you find was caused by the defendants.

The plaintiffs must show thale injury or loss wouldiot have occurred without a

defendant’s act or omission. The inquiry mostindividualized and focus on the duties and

responsibilities of each individual defendant whose acts or omissions are alleged to have cause

the constitutional violation. The plaintiffs muwdso show that a defendant’s act or omission
played a substantial part in bringi about the injury or loss, and thhé injury or loss was eithef
a direct result or a reasonalpisobable consequence of a defengaatt or omission. There can
be more than one cause of an injury or lossnyactors or things or the conduct of two or mpre
persons can operate at the same taither independently or togettto cause injury or damage
and in such a case each may be a proximate .cdwsénd that a defendant’s act or omission
caused the plaintiffs’ injury or loss, you need fiiod that the defendantact or omission was the
nearest cause, either in time or space. Howéuie plaintiffs’ injury or loss was caused by a
later, independent event thmtervened between the defendardict or omission and the
plaintiffs’ injury or loss, thatlefendant is only liable if ¢hinjury or loss was reasonably
foreseeable by that defendant.

Procedural Due Process

Regarding damages for any procedural deegss violation you findg plaintiff who has
established a procedural due process violat@nrecover compensataigmages only if the

deprivation of his or her propg interest was without jusidation. However, only nominal
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damages are recoverable for a deprivationbaerty interest detelimed to be otherwise

justified. In the latter instancthe failure to accord due processnot properly be viewed as the

cause of the deprivation. Nominal damageseaplained in later Instruction No. 24.

* * *

It is for you to determine what damages, if any, have been proved.
Your award must be based upon evidence and not upon speculation, guesswork, o

conjecture.
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FINAL INSTRUCTION NO. 23
MITIGATION OF DAMAGES

A person who claims damages resulting fribie wrongful act of another has a duty un
the law to use reasonable diligence to mitigttat is, to avoid or minimize those damages.

If you find any of the defendants to be liapand that the plaintiffs have suffered
damages, the plaintiffs may not recover aeyng of damage which they could have avoided
through reasonable efforts. If you find by a preponderance of the evidence that the plainti
unreasonably failed to take advantage of an oppiytto lessen their damages, you should dg
them recovery for those damages which they ddalve avoided had they taken advantage o
opportunity.

You are the sole judge of whether thaiptiffs acted reasonably in avoiding or

minimizing their damages. An injured plaintiff may not sit idly by when presented with an

der

f the

opportunity to reduce his damages. Howeveism®t required to exercise unreasonable efforts

in mitigating the damages. The defendars th@ burden of proving the damages which the
plaintiffs could have mitigated. In deciding whet to reduce the plaintiffs’ damages because
their failure to mitigate, you must weigh all thadance in light of the péicular circumstances
of the case, and decide whether the defendevs satisfied their burden of proving that the

plaintiffs’ conduct wa not reasonable.

30

 of




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 24
NOMINAL DAMAGES

The law that applies to the claims in this cagéhorizes an award abminal damages.
you find for the plaintiffs on a claim but you find that the plaintifés/e failed to prove damage
as defined in these instruatis, you must award nominal damsg@&lominal damages may not
exceed one dollar.

However, except as explained in priostiuction No. 22 regarding Procedural Due
Process Damages, if you find aat injury, you must award compensatory damages, as | hay

instructed you, rather than nominal damages.
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FINAL INSTRUCTION NO. 25
PUNITIVE DAMAGES

If you find for the plaintiffs, you may, bare not required to, award punitive damages
against certain defendants. The HardestynBfts seek punitive damages against defendant
Robert Sherry. The Schneider Plaintiffs seek punitive damages against defendants Robe
Jeff Gamel and Roger Dickinson. You should decide whether to award punitive damages
each defendant separately. Each individual defietslactions and fault must serve as the ba
for fashioning an appropriate punitive dammagevard, if any. You may not award punitive
damages against defendant Sacramento County.

The purposes of punitive damages are to puaidefendant and to deter similar acts in
the future. Punitive damages may nolsarded to compensate a plaintiff.

The plaintiff has the burden of proving by a preponderance of the evidence that pur
damages should be awarded, andgjftee amount of any such damages.

You may award punitive damages only if you fthdt a defendant’s conduct that harm
a set of plaintiffs was maliciousppressive, or in reckless disaed of the plaintiffs’ rights.
Conduct is malicious if it is accompad by ill will, or spite, or ifit is for the purpose of injuring
the plaintiffs. Conduct is in retdss disregard of the plaintiffs’gints if, under th circumstancesg
it reflects complete indifference to the plaintiffsfestg or rights, or if tle defendant acts in the
face of a perceived risk that astions will violate the plaintiffs’ rights under federal law. An §

or omission is oppressive if thefdadant injures or damages ohetwise violates the rights of

litive

ed

ACt

the plaintiff with unnecessary hargss or severity, such as by the misuse or abuse of authgrity or

power or by the taking advantage of some weakoedssability or misfortune of the plaintiffs.
If you find that punitive damages are appraf®, you must use reason in setting the
amount. Punitive damages, if any, should be in an amount sufficient to fulfill their purpose
should not reflect bias, prejudica, sympathy toward any partyn considering the amount of
any punitive damages, consider the degreepmkrensibility of the defendant’s conduct.
You may not, however, set the amounan§ punitive damages in order to punish a

defendant for harm to anyone other than plaintiffs.
32
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In addition, you may consider the relationship of any award of punitive damages to
actual harm inflicted on plaintiffs.
Punitive damages may be awarded evewouif award plaintiffs only nominal, and not

compensatory, damages.

33
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FINAL INSTRUCTION NO. 26
During deliberations, you will have to majeur decision based on what you recall of
evidence. You will not have a transcript of the trial.
Some of you have taken estduring the trial. Whether or not you took notes, you shc
rely on your own memory of what was said. Nodee only to assist your memory. You shou

not be overly influenced by the notes.

34
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FINAL INSTRUCTION NO. 27
When you begin your deliberations, you shaeliett one member of the jury as your
presiding juror. That person will preside oves tleliberations and spefik you here in court.
You will then discuss the case with youllde jurors to reach agreement if you can do

s0. Your verdict must be unanimous.

Each of you must decide the case for yourself, but you should do so only after you have

considered all of the evidencesdiissed it fully with the other juigy and listened to the views of
your fellow jurors.
Do not hesitate to change your opiniothié discussion persuades you that you shouldl.
Do not come to a decision simply because other jurors think it is right.
It is important that you attempt to reach anin@us verdict but, ofaurse, only if each of
you can do so after having made your own cammus decision. Do not change an honest

belief about the weight areffect of the evidencersply to reach a verdict.
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FINAL INSTRUCTION NO. 28
Because you must base your verdict amythe evidence received in the case and on
these instructions, | remind youathyou must not be exposedaoy other information about the
case or to the issues it involveBxcept for discussing the eawith your fellow jurors during

your deliberations:
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The law requires these restrictions to enslieeparties have a famal based on the sam
evidence that each party has had an opporttmiggdress. A juror who violates these
restrictions jeopardizes the fairness of theseg@edings, and a mistriabuld resulthat would
require the entire trial processdtart over. If any juror is gosed to any outside information,

please notify the court immediately.

Do not communicate with anyone amy way and do not let anyone
else communicate with you in amyay about the merits of the case
or anything to do with it. Thisncludes discussing the case in
person, in writing, by phone or eleatio means, via email, text
messaging, or any Internet chat room, blog, website or other
feature. This applies to commauating with your family members,
your employer, the media or press, and the people involved in the
trial. If you are asked or approazhin any way lout your jury
service or anything about this eayou must respond that you have
been ordered not to discuss thetteraand to report the contact to

the court.

Do not read, watch, or listen to any news or media accounts or
commentary about the case or dayt) to do with it; do not do any
research, such as consulting dindes, searching the Internet or
using other reference materiaégs)d do not make any investigation

or in any other way try taeehrn about the case on your own.
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FINAL INSTRUCTION NO. 29

If it becomes necessary during your delibersg to communicate with me, you may sehd
a note through the baliliff, signed by your presiding juror or by one or more members of thg jury.
No member of the jury should ewvattempt to communicate with regcept by a signed writing;|l
will communicate with any membeif the jury on anything concerning the case only in writing,
or here in open court. If you send out a questi will consult with theparties before answering
it, which may take some time. You may contiryeeir deliberations while waiting for the answer

to any question. Remember that you are ntgltanyone—including me—how the jury stand

o

numerically or otherwise, until after you haseached a unanimous verdict or have been

discharged. Do not disclose anye&abunt in any note to the court.
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FINAL INSTRUCTION NO. 30

A verdict form has been prepared for you. After you have reached unanimous agre

on a verdict, your presiding juror Wiill in the form that has ben given to you, sign and date i

and advise the court that you aradg to return to the courtroom.
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