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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSEPH HARDESTY, et al., No. 2:10-cv-02414-KIM-KJIN
12 Plaintiffs,
13 V. ORDER
14 | SACRAMENTO METROPOLITAN AIR

QUALITY MANAGEMENT DISTRICT,
15| etal,
16 Defendants.
17
18 After a lengthy jury trial, the Hardesty@ Schneider plaintiffs obtained a verdigt
19 | exceeding $100 million against defendant Saersim County and three defendant county
20 | officials based on defendants’ axts the jury determined caused the closure of the Hardestys’
21 | sand and gravel mine and violated plaintitfehstitutional rights under the First, Fourth and
22 | Fourteenth Amendments. Defendants’ Rergeietion for Judgment as a Matter of Law
23 | (“Renewed JMOL Mot.”), ECF No. 537, and Motitor a New Trial (“New Trial Mot.”), ECF
24 | No. 538, are before the court. Plaintiffs opptse motions, ECF Nos. 547-48, and defendants
25 | have replied, ECF Nos. 550-51. The cowaru oral argument on the motions on October 31,
26 | 2017, and then submitted the mattef&eECF No. 554. After careful consideration, for the
27 | reasons below, the court DEES both motions.
28
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2010cv02414/213432/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2010cv02414/213432/559/
https://dockets.justia.com/

© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

l. BACKGROUND

A. Factual Background

Between 2008 and 2012, California éacramento County regulators
investigated reports that the Hardesty famibs operating a sand and gravel mine illegally on
the Schneider family’s ranch. As a result @ thvestigations, regulators ordered the Hardesty

and Schneider families to cease the mining dmerathe Hardesty and Schneider families

eventually complied. What happened during the four years from initial reports to closure of the

mine forms the core of the @that went to trial.

According to plaintiffs, after a long ped of regulatory disinterest, government
officials were spurred to actiarot by their discovery of any aal legal violations, but by their
desire to appease plaintiffs’ competitors as asgltate legislators afmtal politicians motivatec
by campaign contributions. Plaintiffs centradljege the County recognized the Schneiders’
historical right to continue mining on their profye also called a “vested right,” as early as 1994,
but that defendants then revokedtthght in 2009 without any pcess and in violation of the
Schneiders’ procedural and duegess rights. The regulatory actithat followed culminated in
the permanent shutdown of the mining operati®he Schneiders also allege defendants
retaliated against them by dramatically emsing in 2012 the financial deposit necessary to
continue operating the mine, afteey filed this case in 2010.

Defendants’ theory of the case was tii@ County never revoked plaintiffs’
vested right, if they had any such rigltstead, in a series of hearings in 2010 and 2011,
defendants merely determined that pldisthad expanded the mining operation beyond its
permissible scope. The subsequent regojadction, including requiring an amended
reclamation plan and greater financial assurances, were required undemstatd none of these
actions were improperly motivated.

B. Procedural Background

Following extensive summary judgment practiglajntiffs’ case proceeded to trial
against the following defendants: Sacramento GouRwbert Sherry, a former Planning Directpr

for the County; Roger Dickinson, a formermmger of the Sacramento County Board of
2
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Supervisors; and Jeff Gamel, a former Sawnto County Senior Planner and Aggregate
Resources Manager. After a sixteen-day trifd frem February 16 to March 16, 2017, the juf
returned a unanimous verdict on plaintiffs’ Fe@nth Amendment procedural and substantive
due process claims and the Schneiders’ additidaah resting on the First Amendment’s right
petition clause.Seelury Verdict, ECF No. 469. Thery found the County, but not the

individual defendants, violatgalaintiffs’ procedural due piess rights, and awarded nominal

damages of $1 to each set of plaintiffs on these claithst 2-3. The jury found all defendant

Yy

\1%4
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violated plaintiffs’ substantive due procegghtis, and awarded $75 million to the Hardestys and

$30 million to the Schneidersd. at 4-5. The jury found th€ounty, but not the individual
defendants, violated the Schneglerght to petition the governmefdr redress, and awarded tl
Schneiders $30,000 on this claital. at 6. The jury also found each individual defendant’s
conduct was “malicious, oppressive,ioreckless disregard” gilaintiffs’ rights, and awarded

punitive damages in the following amounts: $25,000 against Dickinson, $1 million against

Gamel, and $750,000 against Sherry, with Sherry’s payment broken down as $500,000 for the

Hardestys and $250,000 for the Schneidé&tsat 7-8.

After plaintiffs had rested their case lbgtfore the jury returned its verdict,
defendants filed three motions for judgmengtasatter of law under Federal Rule of Civil
Procedure 50(a). ECF Nos. 350, 353, 443. In the first motion, defendants asserted they
entitled to judgment as a matter of law becauamplfs failed to pursue relief by way of writ in
state court, the County Board of Supervisaetision and Board of Zoning Appeals (“BZA”)
decisions had preclusive effect, the Hardesty pftarwere not entitled to notice related to the
Hardestys’ procedural due process claimsBibard of Supervisors’ hearings complied with
procedural due process, and ptdfs’ substantive due proceskims failed. ECF No. 350 at 2-
20.

In the second motion, defendants assedtfdndants Dickinson and Sherry wer
not liable for conduct after 20nhd Dickinson was entitled thsolute immunity for his

legislative acts and qualified immunityrfbis executive acts. ECF No. 353 at 2-4.
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In the third and final Rule 50(a) motiomefendants contended plaintiffs lacked a
federally protected property imtsst, plaintiffs received procedalrdue process, adequate state
process precluded finding a vé@dlon of procedural due process, the only remedy for a due
process violation was to order the process theeHardestys were not entitled to notice or
alternately received actuabtice of certain hearings, plaintiffgiled to exhaust remedies in state
court, board determinations were entitled tegtusive effect, plaintiffs’ substantive due process

claims failed, all defendants were entitled taliffied immunity and Dickinson was entitled to

absolute immunity for some of his conduct, no evidence permitted a reasonable jury to conclude

defendants retaliated against plaintiffs, naexce supported awarding punitive damages, and
defendants are entitled to judgment as a maftiaw on a Williamson Act Claim. ECF No. 448
at 17-88. These three motions preserved defésidaght to file a renewed motion for judgment
as a matter of lawSeeFed. R. Civ. P. 50(a)-(b).

On July 7, 2017, defendants filed a rendw@otion for judgment as a matter of
law and, in the alternative, for a new trifleeRenewed JMOL Mot., ECF No. 537; New Trial
Mot., ECF No. 538. As noted, plaintiffs joiy opposed the motions. Renewed JMOL Opp’n
ECF No. 547; New Trial Opp’rECF No. 548. Defendants filedplees. Renewed JMOL Reply

ECF No. 550; New Trial Reply, ECF No. 550n October 31, 2017, the court heard both
motions: Derek P. Cole, Gregory P. O’'Dea andkM@'Dea appeared for defendants; R. Paul
Yetter, Christian J. Ward and George D. Ratmmntappeared for the Hardestys; and Glenn W
Peterson appeared for the Schneaddt’rg Mins., ECF No. 554eeHr'g Tr., ECF No. 556.

. LEGAL STANDARD

A. Motion for Judgment ag Matter of Law

Federal Rule of Civil Procedure 50(b) gaoverenewed motions for judgment asg a
matter of law (“*JMOL”), which may be raised ordjter the court deniesRule 50(a) motion for
judgment made during trial. Rui®(b) provides in pé&nent part that the court may: “(1) allow.
judgment on the verdict, if the jurgturned a verdict; (2) ordemaw trial; or (3) direct the entry
of judgment as a matter of law.” Fed. R. Civ. P. 52(b)(1)-(3). In rendering a Rule 50 motign

decision, the court views the evidence in thitligost favorable to the non-moving party and
4
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draws all reasonable inferencedanor of the non-moving partyKrechman v. Cty. of Riverside
723 F.3d 1104, 1109 (9th Cir. 2013) (citiB§OC v. Go Daddy Software, In&81 F.3d 951, 96
(9th Cir. 2009)). The court may not make cpddy determinations or weigh the evidence.
Reeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150-51 (2000)[A]lthough the court
should review the record as &ale, it must disregard all evides favorable to the moving part
that the jury is not required to believeld. at 151.

A Rule 50(b) motion for JMOL is not treat@s a separate motion; instead, it is
renewed Rule 50(a) motiorGo Daddy Softwareb81 F.3d at 961. Before the court submits g
case to the jury, a party must mak&ule 50(a) motion for IMOUd. If the court denies the
motion, and if the jury returre verdict against the movantetmovant may renew its motion
under Rule 50(b)Id. As that motion is a renewed motionitist be limited to the same grour
as asserted in the prior Rule 50(a) motion;yp@annot properly “raise arguments in its post-
trial motion for judgment as a matter of law under Raéb) that it did notaise in its preverdict
Rule 50(a) motion.”ld. (quotingFreund v. Nycomed Amershag47 F.3d 752, 761 (9th Cir.
2003)). The Ninth Circuit strity construes the procedurabrgrements of Rule 50, because
failing to move for JIMOL before submission to the jury may “lull the opposing party into
believing that the moving party has abandoned aajlerige to the sufficiency of the evidence
and thereby prejudice the opposing partyanes v. Wal-Mart Stores, In@79 F.3d 883, 887
(9th Cir. 2002) (quotingrarley Transp. Co. v. Santa Fe Trail Transp. Ct86 F.2d 1342, 1346
(9th Cir. 1986)). Accordingly, a party complet&gives an issue that it failed to first raise in
Rule 50(a) motionWei Zhang v. Am. Gem Seafoods,,|889 F.3d 1020, 1028-29 (9th Cir.
2003).

“The test applied is whether the esrdte permits only one reasonable conclusi
and that conclusion is contrary to the jury’s verdicidsephs v. Pac. Bed#43 F.3d 1050, 1062
(9th Cir. 2006). The verdict will be uphafdt is supported by “substantial evidence=irst
Nat'l Mortg. Co. v. Fed. Realty Inv. Try€31 F.3d 1058, 1067 (9th Cir. 2011). Substantial
evidence means “such relevant evidence as a reasonable mind might accept as adequate

support a conclusionfisher v. City of San JosB58 F.3d 1069, 1074 (9th Cir. 2009)
5
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(international quotations atted), “even if it is also possible draw a contrary conclusion.”
First Nat’l., 631 F.3d at 1067 (international quotations cedit Judgment as a matter of law i
appropriate, however, when the jifopould have relied only on spdation to reach its verdict.”
Lakeside-Scott v. Multnomah Cnty56 F.3d 797, 803 (9th Cir. 2009]; (citing Barnes v. Arde
Mayfair, Inc, 759 F.2d 676, 680-81 (9th Cir. 1985) ( maable inference “cannot be supporte
by only threadbare conclusory statemenssead of significant probative evidence”)).

B. Motion for New Trial

The court may grant a motion for a naval for any historically recognized
grounds for permitting a new trial. Fed. R. Civ. P. 59(a)(1)Z~gng v. Am. Gem Seafoods, J1
339 F.3d 1020, 1035 (9th Cir. 2003). A grant may Is=btan claims “that the verdict is again
the weight of the evidence, that the damageg:xaressive, or that, for other reasons, the trial
not fair to the party moving.’Molski v. M.J. Cable, In¢481 F.3d 724, 729 (9th Cir. 2007)
(citing Montgomery Ward & Co. v. DuncaBl11 U.S. 243, 251 (1940)). The Ninth Circuit has

12)

o

1C.

vas

held that a trial court may grant a new trial “only if the verdict is contrary to the clear weight of

the evidence, is based upon fals@erjurious evidence, or to prvt a miscarriage of justice.”
Passantino v. Johnson & Johnson Consumer Pr@d F.3d 493, 510 n.15 (9th Cir. 200€X);
Experience Hendrix L.L.Gv.. Hendrixlicensing.com Lid@62 F.3d 829, 845-46 (9th Cir. 2014)
(“Ultimately, the district courcan grant a new trial under Rule 59 on any ground necessary
prevent a miscarriage of justice.”).

Courts hold movants to a lower standafghroof on motions for a new trial than
they do on motions for judgment as a matter of Ialus, even if the aot declines to grant
judgment as a matter of law, it may order a neaV tmder Rule 59; in other words, a verdict
be supported by substantial evidenyet still be against theear weight of the evidencé.andes
Const. Co., Inc. v. Royal Bank of Canafl@3 F.2d 1365, 1371-72 (9th Cir. 1987). Unlike a
motion for judgment as a matter of law, in agkling a motion for a new trial, “[t]he judge can
weigh the evidence and assess the credibilityitmfesses, and need not view the evidence frg
the perspective most favorable to the prevailing partgl” Instead, if, “having given full respe

to the jury’s findings, the judge dhe entire evidence left with the definite and firm convictior
6
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that a mistake has been committed,” then the motion should be gréshtéglioting 11 C.
Wright & A. Miller, Federal Practicand Procedure § 2806, at 48-49 (1973)).
However, a motion for new trial should not be granted “simply because the ¢
would have arrived at different verdict.”Pavao v. Pagay307 F.3d 915, 918 (9th Cir. 2002);
United States v. 40 Acreb/5 F.3d 1133, 1139 (9th Cir. 1999). When a motion for a new tri
based on insufficiency of the evidence, “a stringgandard applies” and a “new trial may be
granted . . . only if the verdict &gainst the great weight of the esmate” or “it isquite clear that
the jury has reached a seriously erroneous resigidyne Corp. v. Data Gen. Cor 34 F.2d
1336, 1347 (9th Cir. 1984) (internal quotations amations omitted). Further, the court shoul

uphold a jury’s award of damages unless thardvis based on speculation or guessw&@&e

ourt

al is

City of Vernon v. S. Cal. Edison C855 F.2d 1361, 1371 (9th Cir. 1992). Finally, the “denial of

a motion for a new trial is reversible ‘onlytife record contains noiéence in support of the
verdict’ or if the district ourt ‘made a mistake of law."Go Daddy Software, Inc581 F.3d at

962 (citingMolski, 481 F.3d at 729).

Because defendants move both for renejyddment as a matter of law and a new

trial on many of the same issues, the couptiap the standards applicable to each motion
respectively, with its analysis organized by each claim implicated by the defense motions.

1. SUBSTANTIVE DUE PROCESS

Defendants contend plaintiffs did ndfey sufficient evidence to prove they

possessed any liberty or properttenmests protected by the subshamdue process clause of the

Fourteenth Amendment. Renewed JMOL Mob-& Defendants also contend the County’s

174

actions were rational, and plaintiffs failed t@guce sufficient evidence to permit the jury to find

the County’s actions lacked a rational basis,@sgary finding to establish a substantive due
process violationld. at 10-30.

The Due Process Clause prohibits govemmnadficials from arbitrarily depriving
a person of her constitutionally proted liberty or property interestSee, e.gAction Apartmen
Ass’n, Inc. v. Santa Monica Rent Control Bs09 F.3d 1020, 1025-26 (9th Cir. 2007). But “o

‘egregious official conduct can be said to bleitaary in the constitutional sense’: it must amou
7
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to an ‘abuse of power’ lackingny ‘reasonable justification in the service of a legitimate
governmental objective.”Shanks540 F.3d at 1088 (quotir@ty. of Sacramento v. Lewis23
U.S. 833, 846 (1998)gccord N. Pacifica526 F.3d at 484 (“The irreducible minimum of a
substantive due process claim challenging lasglregulation is failure to advance any
governmental purpose.”). Only conduct that ‘&f®the conscience” violates the Due Proces
Clause.See, e.gUnited States v. Salernd81 U.S. 739, 746 (1987).

In their motions, defendants dispute) {ie existence ad protected liberty
interest; (2) the exisnce of some property imésts; (3) the sufficiencyf the evidence to suppo
a finding that these two interests are present inctse; and (4) the exismnof a vested right ta
conduct surface mining operations. The caddresses these four disputes below.

A. Liberty Interest and Waiver

Defendants contend no plaififpossessed a liberty orggerty interest. Renewe
JMOL Mot. 6-9. Plaintiffs contend defendaht&ve waived this argument. Renewed JMOL
Opp’n at 5-7. The court agrees; defendavas/ed this argument as explained below.

The right to “follow a chosen profsi®n free from unreasonable governmental
interference comes within the ‘liberty’ and ‘propertoncepts of” substantive due process.
Greene v. McEIroy360 U.S. 474, 492 (1959). Plaintifentend defendants waived the claim
that plaintiffs lacked any protectable libertyarests by not raising the claim in their original
motions for judgment as a matter of law, as required by Federal Rule of Civil Procedure 5(
Renewed JMOL Opp’n at 5-8. ABscussed above, a Rule 50(tion is limited to the ground
first raised before the matter was submitted tguhein a Rule 50(a) motion, and a party waiv|
any issue not first asserted in a Rule 50(a) motieoDaddy Softwareb81 F.3d at 961Zhang v.
Am. Gem Seafoods, In839 F.3d 1020, 1028-29 (9th Cir. 2003) (“The failure to raise this is

prior to the return of the verdicesults in a complete waiver,gutuding our consideration of the

merits of the issue.”).
Because defendants addressed only a subsahte process interest in a veste
right to mine in one of their Rule 50(a) nmanis, ECF No. 443 at 17-3@efendants have waived

the claim that plaintiffs lacked any cognizableelity interest, including ongased on their right
8
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to pursue a chosen occupation. Defendantbide at summary judgment that the court
specifically found the Constitution @tects two rights the plaintifiasserted: “The Hardestys arn
Schneiders claim the County defendastripped them of their vest right to operate a surface
mine, which deprived them of tligight to pursue their chosgmofession and to devote their

land to a legitimate use. The@stitution protects both of these interests.” ECF No. 283 at ¢

Further, defendants filed three Rule 50(a) omdi supported by more thaf0 pages of briefing,

SeeECF Nos. 350, 353, 443. Defendants had ample tppty to raise and preserve any issu
in their Rule 50(a) motions and the record reflects they took full advanfafat opportunity.
Defendants did not claim in their Rule 50(a) motitret plaintiffs lackediny protectable liberty
interestsSeeECF Nos. 350, 353, 443 at 17-30 (asserting tmy plaintiffs have no “federally
protected property interest”). c8ordingly, defendants have waivdae argument that plaintiffs
lacked any cognizable liberty interest.

In reply, defendants cifEhompson v. Runnelg05 F.3d 1089, 1098 (9th Cir.
2013), andJnited States v. Pallares-GalaB59 F.3d 1088, 1095 (9th Cir. 2004), to argue wa
rules apply only to ‘ie assertion of newslaims not newargumentsegarding a claim that was
already asserted.” Renewed JMOL Reply aR34emphasis in original). But neither case
addresses Rule 50 motionSee Pallares-Galar859 F.3d at 1095 (addressing waiver of
appellate claims to determine whether to applyplae error or the deavo standard of review)
Thompson70 F.3d at 1098 (addressing waiver of new argnis albeit in habeas context). Nd
does either case account for the importancesiffaising issues ithe Rule 50(a) motionSee,
e.g, Freund v. Nycomed Amersha8#7 F.3d 752, 761 (9th Cir. 2003) (explaining one purpo
of first raising issues in a Rule 50(a) motion is tiitatalls to the court’s and the parties’ attent
any alleged deficiencies in tle@idence at a time when the oppagsparty still ha an opportunity
to correct them”);Janes 279 F.3d at 887 (observing that tiag to make a motion for IMOL at
the close ofll the evidence may lull the opposing partioibelieving that the moving party ha
abandoned any challenge . . . .”) (original emphasis, internal gumomaarks and citation

omitted).

d
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Defendants themselves proposed instrudtiegury that “the Constitution proteg
plaintiffs’ interests in the rightb pursue their chosen profess|’ further evincing defendants’
waiver of this argument. ECF No. 317 at 8.eiflproposed instruction also stated “plaintiffs
allege that defendants . . . deprived therthefr Substantive Due Process Rights under the
Fourteenth Amendment to thestitution by stripping them of ¢lir right to operate a vested
mine, which deprived them of their rigiat pursue their own chosen professiofd” Defendants
cannot now complain that plaintiffs lacked tinght to stand on a claim based on their asserte
right to pursue their chosen pestkion. Despite objecting to a draft final jury instruction on
substantive due process, ECF No. 427 at 35ndefa&s did not object to the court’s instructing
the jury “that the Constitution pretts plaintiffs’ interests in #hright to pursu¢heir chosen
occupation or profession.ld.; seeECF No. 461 at 23-24 (final fu instruction given, stating
“the Constitution protects a plaintiff's legitimate irgsts in his or her property and in the right
pursue his or her legitimate, clemsoccupation or professiorsgeUnited States v. Perez16
F.3d 840, 845 n. 7 (9th Cir.1997) (holding jury instran issues may be waived by defendant
attorney);United States v. Baldwi®87 F.2d 1432, 1437 (9th Cir.1993Yhere the defendant
himself proposes the jury insttion he later challenges on &ah, we deny review under the
invited error doctrine.”)Gilchrist v. Jim S#mons Imports, Inc803 F.2d 1488, 1493 (9th Cir.
1986) (“A party who requests an instructionites any error containdtierein and, absent an
objection before the instruction is given, waiegpellate review ahe correctness of the
instruction.”);United States v. Sumnd25 F. App’x 118, 120 (9th Cir. 2005) (denying review
under invited error doctrine where defendant’s counsel proposeshgiruction that mirrored
model jury instruction defendantatmed on appeal was error).

Because the court instructed the juryngsivording that was substantively similg
to that defendants proposed, defendants have waived their argument based on liberty intg
under Rule 50 as well as thwited error doctrine.

B. Property Interest and Waiver

Defendants also contend no plaintifigsessed a protectedperty interest.

Renewed JMOL Mot. 6-9. Plaintiffs contendeledants also have wad this argument.
10
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Renewed JMOL Opp’n at 5-8. Generally, ‘[t] hght of [an owner] to devote [his] land to any
legitimate use is properly withinétprotection of ta Constitution.” Harris v. Cty. Of Riverside
904 F.2d 497, 503 (9th Cir. 1990) (quotMéashington ex rel. Seattle Title Trust Co. v. Roher
278 U.S. 116, 121 (1928)).

Defendants have waived their claim thia Hardestys lacked a property interes
independent of the Schneiders. Defendants argued in their Rule 50(a) motion only that th
Hardestys were not entitled notice under the Surface Miniagd Reclamation Act (SMARA)
based on the Hardestys’ inability to cure a mgnuiolation. ECF No. 43lat 55-59. Defendants
claims, that plaintiffs lacked a property interbecause they “have not applied for and been
denied a conditional use permit” or otherwiseddito comply with zoning laws, ECF No. 443
17-30, do not logically extend to the claim thia Hardestys lacked a property interest

independent of the Schneiders because conteodiggne party can have that property intere

is distinct from contending only orparty could have had a propeimterest. Contending neithe

party had a property interesttime Rule 50(a) motion would notVve“call[ed] to the court’'s and
parties’ attention” the “allegedeficiencies in the evidencabout the Hardestys’ lacking a
separate property interadistinct from the Schneidetksat defendants now rais€reund 347
F.3d at 761see Go Daddy581 F.3d at 962-63. Defendamtaived this new claim.

But defendants have not waived their @lahat the Schneiders lacked a propert
interest absent lead agengpeoval. Defendants raised théldaving argument in their Rule
50(a) motion: “Plaintiffs’ claim of a vested right does not create an enéitieto mine without
complying with zoning laws.” ECF No. 443 Hf-19. This argument logically extends to
defendants’ Rule 50(b) argument that the Scharsidot only exceeded the scope of any vests
right they might have, but algbat the Schneiders could ramt upon such a right until a lead
agency approved their reclamation plan, meaniadgsithneiders lacked a property interest ab
that approval. Renewed JMOL Mot. at 18-22. This court will address the merits of this
argument.

That said, defendants’ claim fails on tinerits. Defendants assert the Schneid

plaintiffs “could not have demonstrated a valght to mine in any manner contrary to” their
11
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reclamation plan because “even vested-right mining operations are subject to [a statutory]
prohibition on substantially deviag from a reclamation plamtil lead agency approval is

obtained.” Renewed JMOL Mot. at 7 (origirmathphasis, citing Cal. Pub. Res. Code 8§ 2777).

However, as explaineimmediately belowinfra Ill.C., the evidence at trial permitted the jury to

infer that the vested right recognized in the 2#i2amation plan as attaching to the Schneide
Historical Mine (SHM ) covered the enti8HM tract without limits on production method or
production amount. JX099 Exs. A-G (maps shovargas covering almost all land within the
perimeter of the SHM tract and maps showing wingreng was projected tocour in the future)
In reply, defendants appear to implicitly coneedis argument with respect to lead agency
approval in asserting plaintiffeould never have had valid expatibns to mine SHM outside o
the mining use recognized in the 2004 Countif &tter to Jay Schneidenr outside of the
parameters established in tleelamation plan approved in 2002.” Renewed JMOL Reply at
Moreover, “[v]ested rights fi mining], if established antbntinued, generally cannot be
conditioned.” Calvert v. Cty. of Yuhd45 Cal. App. 4th 613, 626 (2006). In any event, the
mandatory language of California Public ResesrCode section 2776—that a person “shall &
deemed to have vested rights” when meetintagerequirements—undermines the assertion
plaintiffs required lead agen@pproval for their asserted property rights. Unless defendants
could show an impermissible expansion of pheperty rights at issue here, or a “substantial
deviati[on] from” the 2002 reclamation plasee infralll.D., the jury’s finding of a property righ
is supported by substantial evidence.

C. Evidence of Liberty or Property Interests

Even assuming waiver of some of its Rule 50 arguments, defendants maintgin “the

[c]ourt does still have authority rule” given defendants’ motion for a new trial. Hr'g Tr.at

20:1-15. The court therefore examines whethewerdict respecting plaintiffs’ liberty or

property interests was against the clear weight of the evid&assanting212 F.3d at 510 n.15.

1. Liberty Interest in Pursuing a Chosen Occupation

The clear weight of the evidence admittedriad supports the conclusion plaintif

had liberty interests in pursuing their chosegupations. Evidence shows the Hardestys hag
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liberty interest in their chosestcupation as SHM mine operatoesy, Rep.’s Tr. (RT)1672:13-
1675:13, 1677:20-24, 1678:3-6 (Hardestgfle and the Schneiders hadlberty interest in their
occupation of owning and maintaug their ranch property and dath aggregate from their land
to the mining operator and customegee, e.g.RT 1266:8-1267:6; 12723-1274:5 (Schneider
Test.). As part of pursuing their occupatiorg 8chneiders handled issigegh as establishing
recognition of their vested right to mine gadiating the reclamation plan and filing annual
reports. E.g, JX021; JX099; RT 1294:18-22, 1820-1374:20, 1443:25-1444:1, 1499:11-16
(Schneider Test.). The jury heard unrebuttstirteony that selling mining aggregate to a mini
operator has been the Schneiders’ famign “since 1935.” RT 1273:14-1274:4 (Schneider
Test.). And that sale of aggregate was “fundaaiaatthe survival othe ranch” because “the
mining income supplemented the income of tltieobeneration and put the infrastructure bag
into the ranch to keep the buildingcathe roads and everything repairettd! 1285:2-22.

The court finds the clear weight of thadance supports a jury determination th
plaintiffs had liberty interests ipursuing their chosen occupatiorfseeECF No. 469 at 4 (jury
verdict finding violation of Hardesty and Schreigblaintiffs’ substarnwe due process rights,
which requires finding a federalfyrotected liberty oproperty interest)feCF No. 461 at 23-24
(final jury instructiongequiring a finding of either a “libertgr property interest protected by th
Constitution”).

2. Property Interest as @mtors and Landowners

The clear weight of the evidence alsgpgorts plaintiffs’ claim to have property
interests in the land as mine operators and ®Sithneiders also, as lawhers. For instance,
the Hardestys invested 30 years and milliondadfars into conducting their mining operations
re-investing earnings, at times millions of dddlaback into the operation. RT 1673:9-1674:8,
1684:4-18 (Hardesty Test.); 1351:18-24, 1354:11-1Ar{8icler testifying to the “well develope
financial relationship” between the Schneiderd e Hardestys and the Schneiders’ informe
belief that the Hardestys would have contintredr mining operation well into the future).
California Public Resources Code section 23ugports the existence of a property right

belonging to the Hardestys because that gtatdognizes vested rights for any person “to
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conduct surface mining operations,” not just landexg, and it vests that right in a person wh¢
has “diligently commenced surface mining operatiang incurred substantikbilities for work
and materials necessary foetburface mining operationsSee Calvertl45 Cal. App. 4th at
630-31 (discussing “property rights” that “haveen founded and deemed vested . . . under
SMARA").

The court finds the clear weight of thedance supports plaintiffs’ claim to hold
property interests as mine operators, and the Schneiders’ additional claim to a property in
landowners.

3. Property Interest in Goodwill of Mining Business.

The clear weight of evidence shows thed¢stys also had a property interest ir
the goodwill of their mining operation. “The goodivwf one’s business ia property interest
entitled to protection; the owner cannotdeprived of it witlout due process.Soranno’s Gasco
Inc. v. Morgan 874 F.2d 1310, 1316 (9th Cir. 1989). Herejmuiffs presente@vidence of Joe

Hardesty’s building up his mining business over 30 years and accumulating “over 300

L=

erest

customers.” RT 1677:20-1678:6 (Hardesty Tedtiardesty developed “a good working business

relationship” with the Schneiders and their ranching busines4678:19-24. Furthermore, the
Hardestys were positioned to meet high dednduring the economic boom of the mid-2000@k.

1679:4-7. Hardesty testified cretyilthat he developed new tadques that allowed him to get

the sand and gravel cleaner more easily and otbegvow the business, improving its efficiency

and allowing for sale of additional products.. 1680:15-17; 1688:19-1689:1. According to
Hardesty, he “had so many” customers becauseviley satisfied with the work he did for the
Id. 1688:3-5. This evidence supports a jury determination that the Hardestys held a prope
interest in the goodwill of their mining operatioBeeECF No. 469 at 4 (jury verdict finding
violation of Hardesty and Schider plaintiffs’ substantive daiprocess rights, which requires
finding a federally protected libg or property interest); HENo. 461 at 23-24 (final jury
instructions requiring a finding of either Boerty or property interest protected by the

Constitution”).
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4. Property Interest in Devoting Land to Legitimate Uses

The clear weight of the evidence cii@oove supports the finding of a property
interest in devoting land to legitimate usesvai—notably here, mining operations. Courts h
long recognized a property interest irvdgng one’s land to a legitimate us8ee, e.q.
Washington ex rel. Seattle Title Trust Co. v. Robhe2@8 U.S. 116, 121 (1928arris v. County
of Riverside904 F.2d 497, 503 (9th Cir. 1990. And “[m]iakrights have long been regarded
an interest in land” under California [aM@CPA No. 1 v. Cty. of Sonont22 Cal. App. 4th 1614
1634 (2004).

D. Meaning of Vested Right, Noncamiming Use, and Scope of Right

Defendants contend they had a legitingg@ernment objective in addressing ar
impermissibly expanding nonconforming usehet SHM. Renewed JMOL Mot. at 17-19.
Plaintiffs contend substantial evidence suppants the clear weight of the evidence is not
against the finding that plaintiffsad a vested right to mine thetieem SHM tract, and that vestec
right did not limit method or production level®enewed JMOL Opp’'n &3-29. Plaintiffs are
correct. As the first step in exhing this conclusion, the court@ains the nature of a vested
right to mine under California law.

In California, a person has a “vested rightonduct surfaceiining operations” if
“prior to January 1, 1976, the person hagand faith and in reliance upon a permit or other
authorization, if the permit asther authorization was requiretiligently commenced surface
mining operations and incurred substantial lialeitfor work and materials necessary for the
surface mining operations.” Cal. Pub. Res. C®@&76(a). This vestathght requires no permit
“as long as no substantial changes are matteeioperation except in accordance with this
chapter.”1d. A surface mining operation with vestedhits must still obtain approval of a
reclamation plan and provide financial assuran€&svert v. Cty. of Yuhdl45 Cal. App. 4th
613, 617 (2006).

As recognized by the California Court of Aggis, “In light of the state and feder
constitutional takings clauseshen zoning ordinances onslar land use regulations are

enacted, they customarily exempt existing lasds (or amortize them over time) to avoid
15
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guestions as to the constitutionalitytbéir applicatiorto those uses.ld. at 623 (citingHansen
Bros. Enterp., Inc. v. Bd. of Supervisal2 Cal. 4th 533, 551-52 (1996)). These “exempted U
are known as nonconforming uses and provide the basis for vested rights to suckhduses.”
(citing Hansen Bros.12 Cal. 4th at 551-52).

Here, in 1994, the Sacramento Cousgnior Planner, Richard Maddox, accept
evidence of a vested rightmeining on the SHM from Jay Schneider. JX021. The county dit
require Schneider to obtain a pétrrbut it did require a reclamati plan and financial assurang
for all mining activities that hadccurred since January 1, 1976. JX025JX072 (inter-
department correspondence, dated Decemb&(®4,, from Environmental Coordinator Denni
Yeast stating, “Due to a longtablished practice of mining ti@ounty and State have formally
recognized Schneider’s vestedhi to mine without approval @ Use Permit.”); JX071 (inter-
department correspondence, dated November 13, 2001, from the Office of the County Co
Mr. Yeast, the Environmental Coordinator, stgf “Because the Schneider mine has a vested
right to conduct mining, a use permit is neguired under the Surface Mining and Reclamatic
Act (SMARA).").

The County Board of Supervisors apyed a final reclamation plan for SHM
November 2002, and the plan has not been amended since. JX099.

The reclamation plan describd® mining operation this way:

Material is excavated and classil, processed and stockpiled in
anticipation of market demanahé seasonal considerations. When

the stockpiles are sufficiently diminished to justify further
excavation or when there is anwadtor anticipated market demand

for a particular material, then such material is excavated, classified
or processed as necessary and prudent, thus avoiding unnecessary
excavation.

Id., Ex. 099 at 5. The plan anticipated a “lowaal average of sand and gravel mined,” so
reclamation was determined to proceed in annual phésest also anticipated mining would
proceed in three phaselsl. The first area would be mined between 2003 and 2023, the sec
between 2023 and 2063 and the third after 2063.

Defendants contend they had a legitiengovernment objective in addressing

nonconforming use at the SHM based on three impermissibly expanding uses: (1) “mining
16
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outside areas intended to be mined whernue became nonconforming”; (2) “employing new
mining methods or activities hased at the inception tie nonconforming use”; and

(3) “increasing production levels.” Renewed JMMbt. at 17. The court addresses these thr
contentions below.

1. Mining Outside the Area of the Original Nonconforming Use

Defendants contend plaintiffs impessibly expanded their nonconforming use
mining outside areas intended to be mined wtheruse became nonconforming—that is, whe
the use no longer was inconformity with a zanrestriction. RenevaeJMOL Mot. at 17-18see
Hansen Bros.12 Cal. 4th at 540 n.1. Plaintiffs insike jury “was entled to understand”
evidence that plaintiffs’ vestedght encompassed “all mining activity on the entire [SHM] tra
Renewed JMOL Opp’n at 25. A jury finding that pigfifs’ vested right tanine encompassed t
entire SHM tract is not against the clear weigfthe evidence, given éhstate of the law.
Nonconforming mining uses are subject to‘ttheninishing asset doctrine,” which permits
mining uses to expand into new areas as lortgesowners intended to mine these new area
when the mining uses became nonconformidgnsen Brothersl2 Cal. 4th at 553. The
diminishing asset doctrine requires: (1) the ownmemnifested objective intentions to mine the
new areas; and (2) those intentions exiséinthe time their uses became nonconformiilg. As
the California Supreme Court recognized, “[s]uchusiness must operate, if at all, where thg
resources are found.’ If it may not expand, it cannot continkek.(citing Lockard v. City of Los
Angeles 33 Cal.2d 453, 467 (1949)). “Were the dimiimghasset doctrine applicable, a mining
enterprise would be requireditnmediately initiate mining on adlreas of its property lest, und
a subsequent zoning change, its righurther mining be extinguishedId. at 559.

Defendants concede that “the historieadord concerning what was determined
with respect to SHM in 1994 was, at best, agubus.” Renewed JMOL Mot. at 17. Against t
backdrop, this is precisely the type of determovaf jury was entitled to make as the factfind
Although defendants observe tlaat994 letter from Richard Mdox to Jay Schneider (JX021)
referenced only two of the SHM parcels, comprising “only 300 acres of the much larger SH

property,” Renewed JMOL Mot. at 17-18, the 19%®der also refers broadly to the “Gravel
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Mining Operation and “the mining operation.” Tjuey was entitled to r&d this letter as
encompassing all mining activity at SHMDn cross-examination, defendant Jeff Gamel
acknowledged the lack of limitations in th894 letter, discussed more fully belo®eeRT

2060:25-2061:11 (agreeing that niatnin 1994 letter limited amount of production at SHM, tf

e

guantity of ore or gravel SHMoald develop, the type of excavation or mining operation at SHM,

or nothing that would limit the various kinds afgaegate, sand, gravel, pebbles, etc.). His
testimony as to a lack of limitations also perndittiee jury to conclude the vested right here
extended to the entirety of SHM.

Additionally, the approved 2002 reclation plan arguably contemplates
expansion into new areas at thedithe mining uses became nonconformifgeJX099. Jay
Schneider testified to his undéanding that the County “corapely acknowledged our vested
rights.” RT 1319:4-15. Evidence before theyjteflected the County’s understanding was
similar. E.g, JX141 (e-mail from Aggregate Resourdéanager Mike Winter describing 2002
reclamation plan proceeding as “thearing to declare the mine’ssted status ant approve the
reclamation plan”); PX568 at 145:24 (BZA hearing transcript iwhich County Counsel state
the “Reclamation Plan anbat issue of what is vested puant to SMARA was decided at the
time that the current Reclamation Plan was aygd by the Board of Supervisors in 2002.”).

Maps attached to the 2002 reclamatptemn also permitted the jury to infer
plaintiffs’ vested right to minat the SHM encompassed the entieet, includingexpansion into
new areas. These maps featured a bold-dotted line for the ®#ERIMETER OF THE
SCHNEIDER HISTORIC MINING TRAQ™ and show areas coveringrast all land within the
perimeter of the SHM tract. JX099, Exs. A-@&dditionally, other maps show areas where
mining was projected to occur in the fututd., Exs. F-G;see also, e.gJX071 (internal
memorandum from Michele Bach, SupervisingpDig at Office of County Counsel, to Dennis
Yeast, Environmental Coordinatempting 2002 reclamation plan sheavareas to be mined in tf
future); RT 387:8-13, 400:10-17 (tesony of plaintiffs’ experBly-Chester about reclamation
plan maps distinguishing “pre-1976 mined areasirft‘things that had intended to be mined”

and that “the Hardesty operations” were]gmpletely within” aeas covered by the 2002
18




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

reclamation plan); RT 674:17-675:5 (defendant Sherry testimony acknowledging reclamat|on
plan map shows areas that haverbmined and areas not yet mined).

Defendants’ own lack of clarity abbthe maps associated with the 2002
reclamation plan supports the conclusion thatry finding that platiffs’ vested right
encompassed the entire SHM tract was not agaiesti¢far weight of the @ence. For instance,
defendant Dickinson testified that “[i]t lookke a good portion of that map has been shaded
when asked if the shaded areas of thp lnaked limited to Dickinson. RT 1196:19-21.
Although Dickinson testified that Hevould eyeball it at less thamalf,” Dickinson also testified
that he did not know “what it [the shading] meankl’ 1196:22-1197:1. Defendant Gamel
testified the maps were “very confusing becanfsthe color overlay.” RT 2063:17-19. And
defendant Sherry testified that he “can’t'talhd did not “know what the colors mean” in
reference to maps with legendslicating estimates as to wherening likely would occur in the
next 20, 40, and 100 years at the tiime plan was adopted. RT 701:6-704:20.

To support their contention that pi&ffs impermissibly expanded their
nonconforming use, defendants refe evidence that County staff had referred to SHM as a
“small scale operation.” Renewed JMOL Mot18t(citing JX084 at 6:22). But the jury also
heard and saw evidence that the Hardestyng operation remained a relatively “small
operation” compared with competitors such as Teichert, Vulcan and Gr&oitepare, e.g.JX
484 at 24 (reported tonnage level 8HM at above 610,000 tons per yearnth JX671 at 31-33
(describing Teichert quarry in Sacramento Gguyroducing 135 million tons from pits up to 200
feet deep and Granite quarry producing 354 amllions from a pit up to 400 feet); RT 508:9-
509:1, 515:2-516:6 (Gamel Test.); RT 551:6-16 (Wheatley Test.). Thus, the jury could
reasonably infer the SHM mining operation was atilelatively small-scal operation despite any
expansion within the SHM tract.

In support of their impermissible expaon contention, defendants also observe
“[t]he historical information Jay Schneider haivided the County prido the 1994 letter did
not expressly reference any intémtmine” the area near the €komnes River, “well north of

Meiss Road,” or “to mine the area to the axi¢ was being excavigd] by 2010.” Renewed
19
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JMOL Mot. at 18. Defendants alpoint to evidence of plaintiffexcavating new pits near the

Cosumnes River, north of Meiss Rodd. (citing JX 484 at 22, showing no pit near the river in

2004, and JX 484 at 23, showing pit as of 2007)tebeant Gamel also testified to his opinion
that some of plaintiffs’ mining in 2009 was rlotated in the area set out for mining between
2002 and 2022 in the 2002 Reclamation plan. RT 2164:18-216&47X099 at 15-16. But
none of this evidence necessarlydercut the substantial eeitce elsewhere in the record--
notably, the 2002 reclamation plan maps andedlgestimony--, as discussed above, that
plaintiffs’ vested right includethe areas plaintiffs mined in 20@9the time they were mining.
Nor are Gamel’s opinion combined with a laxfkhistorical evidence originally submitted by
Schneider against the clear weight of the ewvtddn support of the veiat here: the County’s

1994 |etter spoke broadly ababhte SHM tract, the 2002 reclanatiplan and its various maps

were before the jury as evidence, and defendaatadélves testified to adk of clarity about the

various maps in the 2002 reclamation plansum, the evidence defendsuite does not shift
the clear weight of the evidence.

Altogether, there was substantial evideno support a jury finding that the
plaintiffs’ vested right to minencompassed the entire SHM tragind in light of defendants’
own uncertain testimony and the atleeidence of record, it is nédr this court to override the
jury’s verdict given that the jy’s finding that the vested righd mine encompassed the mining
plaintiffs engaged in at the time was not against the clear weight of the evidence.

2. Employing New Mining Methods

Defendants rely okndara v. City of Culver Cityl40 Cal. App. 2d 33, 38 (1956
to assert that “[n]ew typesf mining methods added afteethonconformity are prohibited,”
including as relevant hereghtiffs’ excavating riverbedggregate near the banks of the
Cosumnes River. Renewed JMOL Mot. at 17 n.14,H&e again, it is the court’s job to revie
the evidence of record in light dfe law, rather than to writsn a clean slate. Performing this
exercise, the court concludes teabstantial evidence supportBraling that the vested right

incorporates mining methods in place through 2010.
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As noted above, Sacramento County@94 letter stated that information
submitted by Jay Schneider “has been accepted as evidence of vested interest and theref
are not requiring a use permit for the mining opere” JX021. That letir does not impose an
limitations on production methodsd. In fact, Jay Schneider informed the county by submitt
historical drill logs (JX001), wh historical materials submittday letter (JX011), that mining
methods at SHM had historically varieddamight change depending on technological and
market conditions; at times in the 1940s, mirangas were located along the river and river
terrace. RT 1302:22-25, 1308:3-15, 1312:21-13134Alhough defendants refer to this
historical material as providg only “vague indications,” Renewed JMOL Mot. at 18, the jury
heard Schneider’s testimony and the historical neteas admitted into evidence; it was for 1
jury to weigh the information in the contexttbe complete trial record. Defendant Gamel als
testified the 1994 letter contained nothing tvauld limit the type of excavation or mining
operation on SHM. RT 2061:6-8. Nor does tB@2reclamation plan contain limits on the typ
of mining. JX099. Taking all of the evidenceretord into account, éhclear weight of the
evidence does not contravene a finding thanfés’ vested right icorporates the mining
methods plaintiffs used through 2010.

3. Increasing Mining Production Levels

Substantial evidence suppotite jury’s finding thaplaintiffs’ vested right
included varying production levels based on demartte defendants’ argumethat plaintiffs’
increased production in subsequent yearsamaspermissible expaion of a nonconforming
use is unavailingSeeRenewed JMOL Mot. at 18-19.

According to defendants, “nonconformingning uses are only entitled to
‘gradual and natural’ increasesproduction” to “meet the aands of population growth.”
Renewed JMOL Mot. at 17 (citingansen Brothersl2 Cal. 4th at 573)That plaintiffs
expanded, enlarged, relocateddancreased annual productioy over ten times over fifteen
years was not disputed. JX287; JX483; IX4B4A at 80. The dispute, however, is whether
this increase was such that it exceeded piinvested right. Defedants argue plaintiffs

increased production too rapidly, specificallymioig to the increase from 10,000 tons in 199"
21
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“over 240,000 tons” by 2007. Renewed JMOL Motl&t19. Defendantstei Jay Schneider’s
trial testimony that the SHM operation histally had produced between 5,000 and 25,000 tq
per year. RT 1477:20-1478:12. Additionally, defertdanote when plaintiffs sought approval
their reclamation plan in 2002, the mining opi@@awas described as a “small scale tailing
mining operation’— a mining operation separating ¥aluable fraction of an ore from the
uneconomic fraction—that at the time mining ceabede would be at nsd a “maximum of 4.5
acres” per year of disturbedearand from which they expectddw annual production.” JX080
at 5, 11. Defendants contrast those stated 4.5 pereyear with an inggtion finding a total of
90 acres disturbed as of 2009 and 176 acres biestuas of 2010, JX526 at 8, three to five time
the 4.5 acre yearly projection.
Yet other substantial evidea supported a jury findingdhthe production increa
was limited to meeting population increases suahttie increase remaingdthin the scope of
plaintiffs’ vested right. Much of the evidea shows no volume-based limitation on the veste
interest. For instance, as notdabve as well, evidence perradtthe jury’s finding that the
vested right was not limited production levels except by the bounda of the SHM tract. The
1994 |etter from the County’s Richard Maddox d#sng the vested righgays nothing at all
about production volume. JX021. Defendant Gasbaceded it was corretitat nothing in the
1994 |etter limited the amount of production frore ®HM, nothing limited the quantity of ore
gravel that the mine could ddep and nothing would limit the vanus kinds of aggregate. RT
2060:25-2061:11. Schneider testiftbat the historical use of SHM showed variation in how

much “material was excavated in a short peabtime.” RT 1302:22-25. Intensity in mining

also varied over timeld. 1308:6-15, 1314:7-1315:23. Even @02 reclamation plan does not

state a limit on the quantity ofqauction. JX099. In fact, threclamation plan specifically
observes, ““Material is excavated and clasdifigrocessed and stockpmllen anticipation of
market demand and seasonal considerations.” JX099, Ex.099, at 5.

Furthermore, as stated lifansen Brothersl2 Cal. 4th at 573, “where increased
population creates an increased demand for the agjgraged in road construction, an increas

production to meet that deand would not be construed asemtargement or tensification of
22
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the use.” See id(“Neither an increase ithe number of patrons or in the volume of goods sol
[for a hypothetical grocery store operating daveful, nonconforming use] would be considere
an enlargement or intensifition of the use”). Betwe&03 and 2008, demand for mining
aggregate increased. JX131, 139, 157, 230, 341. The jury heard testimony and received
that there was a critical shortage of loaggregate for Sacramento County. RT 395:11-396:3
(Bly-Chester Test.); RT 505:1-24 (Gamel TesOn March 23, 2009, Gamel, who was then
Aggregate Resources Manager for the County, nmgatesentation to tHgoard of Supervisors
about the “Importance of Aggregate Materiaéspecially the importace of having a local
supply, and noted the critical shortage aflosupply in the Sacramento region, which he
reported was “Less than 10% of the 50-YeardNe&X671. In this same presentation, Game
urged the County to prioritize huge quarries ofgetdy large operatoiieichert, Granite and
other participants who entered into a funding agesemnwith the County to eet the critical neec
for local aggregateld. at 30-32; RT 507:1-10 (Gamel Test.).

This substantial eviden&ipports the implicit jury fiding that the vested right
included varying production levels based on demand tlae clear weight of the evidence is n¢
against such a findingSeeECF No. 469 at 4 (jury verdictrfding violation of Hardesty and
Schneider plaintiffs’ substantivdue process rights, which requerending a federally protected
liberty or property interest); HENo. 461 at 14 (final jury instation stating “[tjhe Schneiders’
claimed right to mine or allow mining on théand is based on their ownership of the land an
the history of mining on the land, which they gmye rise to the vested right to mine”).

Because substantial evidence supports afjadyng that plaintiffs had a vested
right to mine the entire SHMact without limitation as tonethod or production levels,
defendants’ argument they had a legitimate gavent objective in addressing an impermissil
expanding nonconforming use also is unavailing.

The court now turns to the parties’ corttens regarding defendants’ violation o

plaintiffs’ substantie due process rights.
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E. Violation of Substarnve Due Process Rights

As discussed above, substantial evideswggported the conclusion that plaintiffs
had a vested right to mine the SHM tract withiamits on methods or production. A substanti
due process claim requires a showing of governmiicials’ arbitrarily depriving a person of
her constitutionally protectedokerty or property interests—heibe vested right to mineSee,
e.g, Ass’n, Inc. v. Santa Monica Rent Control Bi09 F.3d at 1025-26. This deprivation mus
lack a legitimate governmental objectivBhanks540 F.3d at 1088. If plaintiffs’ vested right
not impermissibly expanded, then defendduatge no legitimate governmental interest in
curtailing that vested right. But the partééspute whether an improper motivation can show
lack of a legitimate governmental objective and whether plaintiffs suffered a complete
deprivation of their vested right. The court addressee tfesaining disputes below.

1. Improper Motivation

Defendants contend improper motivation alemsufficient to establish lack of
legitimate governmental purpose. Renewed JM@It. at 27 n.32; Renewed JMOL Reply at §
The court disagrees. Numerous cases detail lxearece of improper motations in the context
of substantive due process claims. For instandgeirMonte Dunes v. City of Montere320
F.2d 1496, 1508 (9th Cir. 1990), the Ninth Circuiteslmined a substantive due process claim
must be heard at trial where plaintiffs assetted a city council “aluptly changed course” and
rejected a plan motivated “not by legitimate regulatory concern but by political pressure frg
neighbors and other residents o ttity to preserve the propeidg open space.” The appellate
court ruled this substantive dueopess claim must go to trial degpihe district court’s previous
reliance on “the affidavits and exhibits thetpes had submitted” to dismiss plaintiffs’ due
process claimld. at 1507. Like defendants el Monte Dunesdefendants here changed cou
in their vested rights determinations aftemigeihe subject of politicgiressure. Substantial
evidence showed defendants redngd plaintiffs’ vested right in operating the SHM for years
before abruptly changing course and takingstepdeprive plaintiff®f their vested rightSee
e.g, JX021 (1994 letter recognizingsted right); JX 099 (2002clamation plan recognizing

vested right); JX287 (April 2009 letter assegtiplaintiffs’ mining wa “not protected by
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[plaintiffs’] vested right” without notice or hearing). Substantial evidence of record was
available to support the jury’s dsion: there was informaticon political influence brought to
bear from at least one competitor mining compd eichert, in the form of contributions to
funding a County employee position; holding multiple meetings with County employees and
discussing thélansen Brotherslecision as it relates to plaiifé; drafting findings and providing
them to County staff for use in the Countyiding on the SHM; and signing a renewed funding
contract with the County the day after Beard rejected the 8oeiders’ appealSeelX506;
JX508 . See, e.gJX 356; JX363; JX392; JX487; 386-IJX508; RT 341:23-343:7, 370:11-19
(Winter Test.); RT 534:15-23; RT 1232:7-1233:This substantial evidee supports the jury’s
implicit finding that defendants lacked a legitimgovernmental interest depriving plaintiffs
of their vested right to mineSeeECF No. 469 at 4 (jury verdictriding violation of plaintiffs’
substantive due process rights); ECF No. d6a13-24 (requiring findig defendants’ conduct
lacked “any reasonable justification in the seg\wof a legitimate governmental purpose” to
establish defendants’ conduct waabitrary as a required elemaeitplaintiffs’ substantive due
process claim)Swenson v. Siskiyou Gt¢98 F. App’x. 719, 721 (9th Cir. 2012) (holding
summary judgment was not proper “because, vigwhe evidence most favorably to [the

plaintiff], he raised a genuine dispute of matkfact as to whether defendants acted in an

-

arbitrary and irrational manner wherey invalidated a vested propemterest due to political o
other considerations”).

In Lockary v. Kayfet917 F.2d 1150, 1155 (9th Cir. 199@)e Ninth Circuit held
“the rational relation test will not sustain condbygtstate officials that is malicious, irrational of
plainly arbitrary.” Despite ackndedging that “a water moratorium may be rationally related|to
a legitimate state interest in controlling a watesrsage, [plaintiffs] ha[d] raised triable issues of

fact surrounding the very existee of a water shortageld. Like theLockaryplaintiffs, the

Schneider and Hardesty plaffs presented substantial evidence—discussed above—to support

174

their position that they had engaged in no imperilisgxpansion of a vesteght to mine at the

SHM. Even if defendants’ actions could be nadilty related to a legitimate state interest in

174

regulating vested rights in mining operationgystantial evidence suppodtéhe conclusion there
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was no impermissible expansion oé tplaintiffs’ vested right. Theockarydefendants’ refusal
to issue water hookups to plaintiffs is analogoudafendants here refusing to affirm plaintiffs’
vested right.

Ninth Circuit case law also details a \@bbn of substantive due process rights
where a defendant singles dahe individual to be gated discriminatorily.”"Bateson v. Geisse
857 F.2d 1300, 1303 (9th Cir. 1988). Here, substamtidence was availablin the record to
support a conclusion plaintiffs wesengled out in contrast tther vested right holder$SeeRT
990:23-25 (Storelli testifying she had “never heard ofdsted mine] that lost its vested right”)

Contrary to defendants’ contentioi®enewed JMOL Mot. at 20-26, acting
“simply to ensure compliance with all the applble rules” may not be sufficient on its own to
defeat claims the defendants acted “in an arbitrary and unreasonable manner” and with
“improper” motives, especially where demaraigl burdens placed on the plaintiff “were uniq
to that plaintiff.” David Hill Dev., LLC v. City of Forest Groy#lo. 3:08-CV-266-AC, 2012 WL
5381555, at *25 (D. Or. Oct. 30, 2012). laast one court in this digtt has recognized “that a
defendant’s ‘invention’ of an illegitimate reasto support a land use action and regulation ca
be arbitrary and capriciousMerrill v. Cty. of MaderaNo. 1:05-CV-0195 AWI SMS, 2013 WL
1326542 at *7 (E.D. Cal. Mar. 29, 2013). Hesebstantial evidence indicates the burdens

defendants placed on plaintiffs were unique—agasra county official testified, she had “neve

heard of [a vested mine]dhlost its vested right.RT 999:23-25 (Storelli Test.).
Defendants still contend any conceivabéesis for their legitimate conduct defeg
plaintiff’'s substantive due poess claims as a matter of law. Renewed JMOL Mot. at 19.
Defendant relies oBhanks v. Dresseéb40 F.3d 1082, 1089 (9th Cir. 2008), in which the Nint
Circuit found it “fairly debatable” tht the city “rationally furtheed its legitimate interest in
facilitating residentiahousing in a residential neighborhdmglissuing a building permit to the
[plaintiff]s.” 1d. Yet the court also observed there was “no suggestion . . . of a sudden chg
course, malice, bias, pretext, or, indeed, laimgt more than a lack of due care on [city
defendant’s] part.”ld. In contrast here, there was sigeaiint evidence on which the jury could

have relied of defendants’ improper motive andupbchange from recognizing plaintiffs’ vests
26
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right from 1994 to 2009 until defendants’ April 20@&er changing course. JX021 (1994 lette

JX099 (2002 reclamation plan); JX288 (April 2009 leltdorming plaintiffs they do not have &
vested right to mine and orderingapitiffs to cease mining operations).

Defendant also citeéSquaw Valley Development Co. v. Goldh&1b F.3d 936,
944, 946 (9th Cir. 2004), to argue evidence of ‘fiomger motive” or an “impermissible motive”
limited to equal protection claims. But the ditease made no such pronouncement. Consids
all of the authority citedlaove, the court observes an improper motivation may undercut a
showing of some legitimate govenental interest under Ninth Cir¢law sufficient to establish
substantive due process violation. Substaetilence supported thery's finding of improper
motivation by defendants here.

2. Evidence of Improper Motivation

Because defendants argue in their motion for a new trial that plaintiffs “failed
offer sufficient evidence théihe County and individual [d]efendardcted arbitrarily,” New Tria
Mot. at 3, the court addresgs&e clear weight of the evidea as to defendants’ improper
motivation. The court finds the clear weiglitevidence of improper motivation does not run
counter to the jury’s finding aefendants’ liability for substéive due process violations.

Upon careful review, the trial recordrsplete with evidence that permitted the
jury to conclude defendants ceased to reaggplaintiffs’ vested right based on improper
motivation, and not a legitimate governmental irderd-or instance, the jury could reasonably
have concluded this decision was based on an improper motivation in the form of political
pressure from donors. As part of a funding cacttnegotiated with a select few, competitor
Teichert and two other large mining competitors committed large sums of money to financ
County’s regulation of mining, including funding tealary and benefits @f full-time Aggregate
Resources Manager to inspect all mining openatin the County; this full-time position was
ultimately filled by defendant Jeff Gamek.g., JX508; RT 341:23-343:7, 370:11-19 (Winter
Test.). No other mining company could joie hunding contract withouhe consent of all
parties, including the large mining companids®wvere original signatories. JX508 at 6, §9.

Evidence also shows Teichert’s taking conceste@s to inform various government officials 3
27
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agencies about Hardesty, one of its competitgtg., JX507 (Teichert Strategy Matrix about
Hardesty Sand and Gravel and including Teiclmterractions with the County); JX375 at 2
(detailing importance of County, which, as leaérazy, “ha[d] the biggest handle,” and stating
that “everything else Wipile on top of it”; see also, e.gRT 438:2-6 (Gamel testifying that
County, as lead agency, govemming operations within County)The jury did receive in
evidence in an email from Teichert employebrdbane to defendant Gamel, copying Teicher
attorney Kate Wheatley, stating Teichert's mation was simply “a call for fairness and level
playing field.” JX143. Wheatley testified shad the same understanding as to Teichert's
intentions with respect to the SHM. RT 622:2-1tlwas for the jury to weigh this evidence, al
the jury was entitled to disregard nichcredit the other evidence before it.

Evidence also permitted the jury’s implicit finding that political pressure was
applied through multiple meetings involving Teich&ickinson, Gamel, Sherry and others fro
2009 through 2010E.g. JX363; JX392; JX487; JX507. Counsml Teichert even informed
County counsel of its view that thtansen Brotherslecision “did not saction the substantial

increase in production” occurring at SHMresponse to County counsel’s concerns ldatsen

m

Brothersprevented the County from requiring a permit. JX356 (December 2009 email chain).

Gamel also acknowledged having “heard sonngtlike that” in connection with Teichert’s
lawyers drafting findings and providing them adehtially to the BZA staff for the Board of
Supervisor’s ruling on i SHM. RT 534:15-23. Gamel acknodded a conflict of interest if
Teichert provided draft findings for the Board t@ uis rejecting the appeal of the SHM, even i
the final findings did not tracKeichert’s proposed languagkl. 2082:12-19. The clear weight
of this evidence does not run counter to a furgling of political presste exerted by Teichert.
A conclusion that Teichert exerted pol@igpressure may also have been suppg
by evidence of the timing of campaign contribas to Dickinson and funding contributions to
the County. RT 1229:9-1232:6 (Dickinson TesAJthough Dickinson testified he did not pay
attention to when contributions were made aid not know immediatglif a contribution was
made, Dickinson did confirm an entry in hisygaaign finance recordsshich “are a matter of

public record,” showed Teichert made a cdnittion to him the day before the September 28,
28
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2010 hearing at which the Boardaejed the Schneiders’ appeéd. 1231:8-19. On a separate
note, the day after that hearing denying$i#M appeal, Teichert signed a renewed funding
contract with the County for thegjregate Resources Manager posititth.1232:7-1233:13see
JX506; JX508.

The jury also could have given weight to additional evidence in finding that
County decisions were based on personal or polibgalties to TeichertFor instance, after the
first full-time Aggregate Resources Managdike Winter, took another position within
Sacramento County, defendant Gamel replacedéi/i RT 370:11-19. Bere Winter took his
new position, he had conferred with Teichert'sraity and asserted the SHM was a vested
RT 369:6-25; JX141; JX143. Gamel, Winteréplacement, haalready engaged in
communication with Teichert about the SHMefore attaining the Aggregate Resources
Manager position, Gamel had responded to Teisheomplaint that “[tjhe Hardesty operation
continues to expand its [sic] opaoas and sales without any fedestate, or local permits and
operate under the thinly veiled guise of vestgtts,” by informing Teichert, “We will see what

we can do.” JX143 (September 2007 e-mail chain).

ine.

Evidence of other close communications wikRichert is not scarce in this record.

For instance, in the same e-mail in which he thanked Teichert for the holiday gifts of cookies ant

olive oil, to which he “look[ed] forward each e” Gamel informed Teichert he was working

with the Office of Mining and Reclamation (OMR) to partner on the site inspection of the SHM

and stated, “We will let you know of any new diyenents.” PX676. Soon after, on Decemk
23, 2008, OMR inspected the mine, looking for pogdwiolations. PX676; RT 457:20-459:25
546:3-24 (Gamel Test.); RI769:21-1770:12 (Hardesty Test.).
The jury also may have given weightGamel’s at times conflicting testimony

about his interactions with Tdiert. He denied, in his deptisn before trial, of any 2007
communications with Teichert. RT 463:12-16 (Gamest.). At trial, Gamel did not “recall an
conversations in 2007” with Teichert about 8téM, and he stated, “I don’t know why | would
be” when asked if he should not have been talking to Teichert about 8H¥64:18-24. Yet ar

email chain and Gamel’s testimony eventuadlyealed Teichert’'s sending Gamel aerial
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photographs of the SHM and comipiag about Hardesty Sand & &rel while telling Gamel to
be discrete—all before Gamel was appointeAggregate Resources Manager. JX143; RT
465:3-467:18 (Gamel Test.). As noted, Gamelihtmimed Teichert, “We will see what we can
do.” JX143; RT 468:10-14 (Gamel Test.). Contr® his earlier deposition testimony, Game
eventually admitted at trial that he had beeninglkvith Teichert about Hardesty Sand & Gravgl
since 2007. RT 468:1-20. By 2008, Gamel had ddlte Army Corps of Engineers and told
them about Teichert’s interest in the Hatglerining operation. JX152. While the jury was
reminded in standard jury instructions that nally people sometimes forget things, it also wals
charged with ultimately making decisions regagdcredibility. ECF No. 461 at 8 (Final Jury
Instruction No. 7, instrumg the jury in part that “You may believe everything a witness says, or
part of it, or none of it” andhstructing the jury it may account for “the witness’s memory”).
Gamel’s vacillating about his communicationghwi eichert permitted the jury to infer some
level of improper motivation in the context of the other evidence ofigalliies and pressure
reviewed above.

Teichert communicated withther County employees all. Even if those
communications in themselves were a commaictpre of a large company doing business in the
County, the jury was entitled them to consider thertine context of all the evidence presented in
resolving plaintiffs’ claims. As noted, Teigh@ommunicated its concerns about competition
from Hardesty to the Countye.g, JX507 at 9-11 (Teichert Stegy Matrix detailing contacts
with County officials); RT580:1-20, 587:4-589:4 (Wheatley Teabout Teichert Strategy
Matrix, including “tactics or deelopments” to pursue for “the [SHM]” and list including
Dickinson, Gamel, and Sherry as contacts);385:7-15 (Wheatley Test. of multiple meetings
between Teichert and the County, includ®dgmel); JX132 (John Lane complaining that
Hardesty was “now attempting to steal our oustrs through the sale of very cheaply priced
product”); JX141 (August 2007 e-maihain between Winter anieichert lawyer Wheatley
about vested status of Hardesty Sand & @rayeration at SHM); JX143; JX234 (January 2009
e-mail chain setting up meeting between Gaméhter, and lawyerfor Teichert); JX392;

JX434. Defendants Dickinson, Sherry and Gawerke among the “primary contacts” betweern
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Teichert and the County. JX507; RT 587:16-588:1h¢dtley Test.). These regular contacts
the open communication lines be®n Teichert, County employees and defendants themsel
demonstrate the clear weight of the evidene®tsagainst a jury findingf defendants having a
improper motivation in determiningaahtiffs lacked a vested right.

The jury’s conclusion was further suppe by the County’s repeatedly ordering
plaintiffs to stop mining altogether despite an increased demand for mining aggregate in
Sacramento CountyCompareJX287, JX421, JX447, RT 528:10 (Gamel acknowledging the
April 2010 letter “does say shut down” if pléififs do not get a use permit and rezone), RT
714:17-20 (Sherry acknowledging “[w]e did not” telapitiffs they could scale back their minir
operation to their original ve=d right and continue mininggnd RT 1461:9-14 (Schneider
testifying about an order sayifigease mining operations immediatehitiate an application for
an amended reclamation plan within sedays, initiate reclamation of pitstyith JX131,
JX139, JX157, JX230, JX341, JX671 (Gamel presamiain shortage of local supply), RT
395:11-396:2 (Bly-Chester Testand RT 505:1-24 (Gamel Test.). s presentation discussir
a shortage of local supply, Gamel specificailtged the County to prioritize huge quarries
operated by Teichert, Granite aother participants in the funty agreement with the County t
meet the critical need for local aggregate 6dKat 30-32; RT 507:1-10 (Gamel Test.). Buto
cross-examination during trial, Gamel was askBdt the last thing yowvant to do is lose an
actual existing source of sand andwgl in Sacramento County, tRieHe answered: “l would
say that's true, yes.RT 514:8-10. Yet significantly, neith&amel nor Sherry ever suggested
or apparently considered suggesting — the ogfgiaintiffs’ paring back their mining during a
permitting process to some smaller scale tietthéoCounty’s initial recognition of their vested
right, consistent wittHansen Brothersl2 Cal. 4th at 575.

Taken together, the evidence reviewerkh@ovided substantial support for a
conclusion that defendants operated with an aper motive. It is not the only conclusion the
jury could have reached, but it is not the caujdb to reweigh the evihce and superimpose it
own conclusions after the fact. When constdeiogether with the substantial evidence

supporting the conclusion that pi&ffs had a vested right tmine and did not impermissibly
31
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expand that vested right, thewt cannot rule as a matterlafv that defendants should have
prevailed on plaintiffs’ substantive due pess claims because defendants had a legitimate
governmental objective. Nor céime court find the clear weigbf the evidence above weighs
against the jury verdict in favor of pidiffs on substantive due process claifs&eECF No. 469
at 4 (jury verdict finding County and Sherry lialdde violation of Hardestylaintiffs’ substantive
due process rights and Countye8ly, Dickinson and Gamel liable for violation of Schneider

plaintiffs’ substantivedue process rights).

3. Complete Deprivation

Notwithstanding the evidence that could/daupported the juiy conclusion of
an improper motivation, defendants contend tineas no “complete” or “total” substantive due
process violation and the vérttherefore conflicts witlittman v. California 191 F.3d 1020,
1029 (9th Cir. 1999). Renewed JMOL Mot. at 5-6 DItiman the plaintiff challenged a
requirement to disclose his social security nun@separt of an application for an acupuncture
license and the court deemed this requirement a “‘complete prohibiti@mitoninto a professio
that implicates a person’s liberty interespursuing an occupation or profession of her own
choice.” Id.

Here, substantial evidence supported the'suigding the plaintiffs experienced
complete deprivation of their substantive qguecess rights. Althougtefendants contend the
County’s later permit requirement was not a corepte “total prohibiion on their ability to
engage in the occupation of mining,” Renew&tOL Mot. at 6-7, case\ais clear that “[a]

mineral extractive operation is susceptibleis¢ and has value only in the place where the

resources are found, and once the mailseare extracted it cannot agéie used for that purpose.

Hansen Bros.12 Cal. 4th at 553. Thus, action prohiig mining at SHM is a total prohibition
or complete deprivation of any associated suttsta due process rights. Even requiring a pe
to mine is a complete deprivation of the vesigtt to mine because that permit is not necess

when one has a vested right to mitfgzeCal. Pub. Res. Code § 2776(a) (“No person who ha
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obtained a vested right to conduct surface miningadjmas . . . shall be required to secure a
permit....").

The April 2009 letter sent to plaintifessinces a complete davation because the
letter did not provide theption for plaintiffs to scale backeir mining operations to “its former
level,” with the County then “seek[ing] an injuran if the owner does not obey” as dictated b
Hansen Brothers 12 Cal. 4th at 575. Instead, thatde ordered plaintiffs to cease mining
operations completely until they obtained a permit, which required meeting conditions that
the effect of ending the mining operation &plained below. JX287. As defendant Gamel
admitted, this letter informed plaintiffs theyddnot have a vested right in the property. RT
526:21-527:1 (Gamel Test.). Thedter stated the County haouind that “the mining that is
presently occurring on your propgis not protected by your vested right, and the only remec
permit you to continue mining on the property idil® for and receiveapproval of a conditional
use permit and rezone.” JX287. Gamel, who aetthtie lettertestified that the County “came
to a conclusion that” SHM was not “still a vedtoperation” beforédpril 2, 2009. RT 524:16-18
Gamel further testified that this determination wasirely unilateral, witmo notice or hearing t
plaintiffs: “We did not have a heag. This was an internal matterld. 525:6. Gamel ultimately
agreed that, with no public heagi, the County simply told Schneidand Hardesty they did not
have a vested right any morkl. 525:10-15.

The deprivation stemming from the April 2009 letter remained a complete or
deprivation because subsequerdrirggs about the SHM did notrpeit adjudication of plaintiffs’
claim to an underlying vested righE.g, RT 2081:9-11 (Gamel testifyy that vested right “was
not the issue before the BoarfiSupervisors”); RT 2257:14-19 @by testifying that hearings
before Board of Supervisors and BZA concerttexnotices of allegezbning violations, not
reaffirmation of the vested right); RT 1214:8-@j4ckinson testifying tht 2010 appeal to Board
was about a violation of the zarg code and “was not focuseddirected to whatever vested
right there may have been”); FP9:12-19 (Storelli testifying that if one needs a conditional
permit, one by definition would not be in possessif a vested right). In the County hearings

Dickinson proclaimed his view that thested right simply did not exisE.g., JX483-101:17.
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During trial, however, as notedbove, a County official testifie she had “never heard of [a
vested mine] that lost its vestaght.” RT 999:23-25 (Storelli Test.).

Hardesty’s own testimony about the damtling of his mining business and his
loss of livelihood provided strong evidence frarhich the jury could have concluded the
Hardestys in particular suffered a complatd total deprivation. Hardesty testified that
defendants’ conduct forced him to sell off his exgiee, handcrafted eqament for scrap, let all
his employees go and incur $5 million in debt, borrowed from family and friends. RT 1739
1746:15-24, 1748:19-1752:10. Hardeskplained his equipment was “not so movable” becal
it included “big conveyor belts,” so he felt hedhao choice but to have “sold and scrapped it.
Id. 1789:16-1790:3.

Schneider’s testimony also provided thgyjwith information it could reasonably
have relied on to conclude he suffered a completeivation. Schneidéestified he attempted
to have another mine operator take over afédendants shut down the Hardesty operation. F
1140:22-25 (Light Test.); 1333:7-13346:Schneider Test.). But it was not feasible for anothe
operator to resume mining in light of the Countygfusal to continue regnizing the vested righ
and its requirement that Schneider obtairditional use permit, rezone his land, and post a

large bond before allow mining to continue, a pescthat witnesses testified could take ten ye

and cost millions of dollarsE.g, RT 1140:22-25 (Light Test.); 1333:7-1336:4, 1337:25-1338§:

(Schneider Test.); 1707:21-1708:5 (HatyeTest.); 2255:22-25 (Derby Test.).

The evidence reviewed above is subséh@ind supports the jy's determination
that Hardesty and Schneider each experienceinglete deprivation dheir vested right to
operate the SHM, resulting the destruction of their respective leasehold interest, mining
operation and livelihoods connecteih the mine. Based on the above, the clear weight of t
evidence also does not run counter to the jurgislict finding substantive due process violatic

F. Jury Instructions on Vested Right

At hearing defendants asserted the coannot find that the jury properly found
vested right without the cot’s having provided a jury ingiction clarifying that thédansen

Brotherscase “allow[s] a local publientity to make a decision” about the impermissible
34
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expansion of the vested right, tieh is allowed to have sonadegree of expansion by its very
nature.” Hr'g Tr. at 55:20-56:4. Defendaxid not raise this isguin their briefing.See
Renewed JMOL Mot.; Renewed JMOL Reply; NeviaI Mot.; New Trial Reply. Nevertheless
the court addresses this argument because thedveghts issue is at the heart of this case.

Defendants’ belated contention conflietgh their objection at trial “to any
instructions to the jury on pecedural and substantive due process that are in any way premi
the theory that the defendants improperly anpemissibly revoked plaintiffs’ alleged vested
right to mine.” ECF No. 427 dt Defendants in fact proposedlshg an entire set of propose
instructions on “California Miing Law and Vested Rightsiyicluding instructions on thidansen
standardld. at 29-32. The court ultimatelydinot instruct the jury on thdansen Brothersase,
though the court did instruct theryuthat the Schneiders claimadvested right to mine.” ECF
No. 461 at 14. The court finds defendants haaged this argument under the invited error
doctrine.

Regardless, the jury did noeed instruction on thdansen Brothergsase to
understand the factual dispute beénm the parties about a vestight to mine, and the law
applicable to it. Resolving that factual dise based on the instruatis the court did give
permitted the jury to make the legal detaration about the existence of a legitimate
governmental interest asserted by defendants—tHkatlaintiffs’ lack of vested right, or
expansion beyond that vested right, permitted siserdion of a legitimate governmental intere
in regulating mining activity and avoiding envimoental damage and attendant costs shoulde
by the public. The jury found, based on the evidencerédtahat this assextl interest was not
legitimate interest. Defendants’ own testimony on the confusing nature of the 2002 reclan
plan maps and the County’s prior 1994 determinagfgplaintiffs’ rights povided the jury with a
factual basis to disbelieve defends assertion of having only a legitimate interest, offered in
face of plaintiffs’ claims; the jury was freeweigh the County’s positioalong with the totality
of the evidence, including the evidence that caulpport the conclusion of improper motive.
was, as noted elsewhere, for the jury tkkeneredibility determinations among conflicting

narratives. On the trial record, the jury veamitled to determine whether the County staff
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actually concluded the SHM nonconforming use had impermissibly expanded or if County (staff
instead reached that conclusion pretextuallesponse to political pressure from plaintiffs'
competitor.

G. Excessive Damages

Defendants also contend a new trial mhesgranted because the jury’s award of
$105 million for substantive due process Vimias was based on an improper measure of
damages. New Trial Mot. at 4-5. According to defendants, “The proper measure of damage

should have taken into account the differenciaénfair market value of the SHM property as &

=

result of the [p]laintiffs’ loss of theght to continue their mining operationld. Additionally,
defendants contend plaintiffs relied on thiearently unreliable téshony of expert witness
Gilbert Coleman to justify asking for exasve substantive due process damadpksat 5-6.
At hearing, defendants conceded theressive damages challenge was limited to
“[their] Rule 59 motion” and was “not a basis ftreir] Rule 50(b) motion . ..” Hr'g Tr. at
46:9-21. The court therefore addresses defestaxcessive damages claims under Rule 59
only. Courts “will not disturb an award of dag&s on appeal unless it is clearly unsupported|by
the evidence.”Chalmers v. City of Los Angelé&2 F.2d 753, 760 (9th Cir. 1985). “An
otherwise supportable verdimust be affirmed unless it isrgssly excessive’ or ‘monstrous’ of
‘shocking to the conscience.Td. (citation omitted). UndeRule 59, having carefully
considered this question, the court doedfinotthe damages awarded excessive, monstrous or
shocking to the conscience.

1. Proper Measure of Damages

[12)

According to defendants, as noted, “Tgreper measure of damage should hav

174

taken into account the difference in the fair neankalue of the SHM property as a result of the
[p]laintiffs’ loss of the right to continue thamining operation.” New Trial Mot. at 4-5. The
court disagrees.

The jury was instructed that “[d]Jamegy means the amount of money that will
reasonably and fairly compensate the plainfdfsany injury or loss you find was caused by the

defendants.” ECF No. 461 at 28. dt@rofits and business expense$orm of injury or loss, are
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an appropriate measure of damages in caselvingoviolations of due process rights. For
instance, irChalmers plaintiff was entitled to a damagesaa including “initial cost” and “net
profit” when the defendant cityiolated plaintiff's due proess rights by preventing her from
operating her T-shirt vending business. 762 F.2d at 755-56, 760. Addition&liyen Sage
Partners, Ltd. v. City of Desert Hot Sprin@s1 F.3d 814, 817-19 (9th Cir. 2001), the Ninth
Circuit concluded a jury awamf damages, including lost prts#, was not against the clear
weight of the evidence when the defendant oityncil failed to approve plaintiff's mobile hom
park project.

Here, plaintiffs face a situation nonlike that of the plaintiff ilChalmers
although the size of the two businesses apppats different. Here, municipal defendants
violated plaintiffs’ due procss rights by shutting down and pretiag operation of the SHM.
See also Benigni v. City of Hem&t9 F.2d 473, 475, 480 (9th Cir. 198&)fusing to disturb jury
award of compensatory and punitive dansagéere police officers harassed bar owner,
eventually forcing him to sell at a loss). Theyjwas instructed to apply—and is presumed to
correctly apply—this measure ofrapensation “for any injury or &s,” which would include los
profits and business expens&ee Weeks v. Angeloia28 U.S. 225, 234 (2000) (“[A] jury is
presumed to follow its instructions.”). Suclmaasure is appropriataéserves the purpose of
awarding damages in 8§ 1983 actions;dmpensate the aggrieved parGhalmers 762 F.2d at
760 (citingCarey v. Piphus435 U.S. 247, 254-55 (1978))

Defendants instead cite kterrington v. Sonoma Countg34 F.2d 1488, 1498
(9th Cir. 1987), contending the appropriate mea®f damages is inverse condemnation base
on a denial of all viable use tife land. In that case, plaintiffs owned a parcel of farmland th
wished to develop into a resitel subdivision, antheir substantive duygrocess claim arose
from a preliminary decision by defendant coutitat temporarily thwarted the planned
development.ld. at 1490. Unlike the plaintiffeere, the plaintiffs itderringtondid not have a
long-running, successful busineseogtion tied to an occupatidrdoerty interest. The loss
suffered by plaintiffs here was not merely the latie of the land itselfut instead the lost

value of the dismantled mining operation that hastasoed plaintiffs formany years. In other
37

[1°)

0|

)
<




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

words, a difference in the value of the lars®it does not capture the harm suffered by the
aggrieved parties. Damages based on losses from plaintiffs’ dismantled mining operation:
loss of a liberty interest, notlgdy a property interest—approprifteneasure the damages in tl
case. In arriving at a dollar amount, the jbad before it evidence that supported the conclus
defendants’ conduct forced SHM to permanealhse, and Hardesty to sell his expensive
handcrafted equipment for scrap at a loss a@figfproximately $1.7 million.” RT 1791:1-2. This
case is therefore closer@halmers 762 F.2d at 755-56, 760, aBenignj 879 F.2d at 475, 480
than toHerrington And, unlike there plaintiffs ikerrington who “never had the ‘right’ to

construct a 32-unit subdivision,” 834 F.2d at 1504, ghaintiffs here originally had a recognize
vested right to conduct the mining operation.

2. Reliable Expert Testimony

Defendants contend the substantive duegss damages were excessive, in pa

because they were based on Gilbert Colenmam®rently unreliable” expert testimony. New

Trial Mot. at 5-6. Here as well, the court djsees. The substantive due process damages are

supportable by evidence before the jury,udohg Coleman’s testimony. Although defendants
correctly identify problems with Coleman’s tiesbny, including Coleman’s contradictions in
relying on different sets of xaeturns, defendants themselves highlight Coleman’s other
testimony that supports the jury verdict.

Coleman’s testimony bore some indiciareliability. For instance, Coleman
testified that he determingsalue by looking at profitabilitand other factors. RT 1521:4-24.
Coleman considers the track recoffca business to make his cdations, which here included
Hardesty Sand & Gravel’s success for 30 yeara profitable busiss with a strong local
demand for aggregate. RT 2369:2-28¢ alsa@ X671 (Gamel presentati@m critical shortage o
aggregate in Sacramento County).

Although Coleman’s testimony about his agice on tax returns was not reliable
(seeRT 1622:24-1623:21, 1624:12-1626:20, 1627:21-1%28528:4-1634:18), the jury was
exposed to the unreliability andlatto weigh it subject to propanstruction. Defendants admit

Coleman provided a revised valuation baged $1-per-ton payment the Schneiders were
38
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supposed to receive. RT 1654:1-25, RT 2104:14M8reover, Coleman testified that, based
the information he had seen, he had no dowttivas enough sand andggl at the SHM to

last for the next 100 years at the productexels he had observed. RT 1576:1-5. Coleman

based this testimony on discussions with Hagdasd Schneider. RT 1575:19-22. Coleman’s

on

conclusion is consistent with Hardesty's testiiy, based on Hardesty’s excavating “hundreds of

test holes on th[e] [Schneider] rdmtthat he “could easily mine #te rate of pace that [he] wa
for another 75 or 100 years real easiRT 1747:1-20, 1748:2-5 (Hardesty Tesge alsaJX11,
JX 13 (test holes excavated by Schneider fam8yyer Sage251 F.3d at 819-21 (concluding
damages expert’'s assumption was supportedudly ‘donsistent” testimony from plaintiff
partner).

Schneider’s testimony also supports @ude’s conclusion about the quantity of

sand and gravel at the SHM. For instance, Sdendestified there were at least “27 million to

\"2)

ns

of material that we know is in reserves,”ialhnhas “been mapped out” and known “for years and

years and years.” RT 1348:18-21. And Schneidsr @stified that one can sell aggregate to
purchasers “from stockpiles . . . or from reseax@as that haven’t been mined yet.” RT 1273:
13. Those stockpiles have existed since the 1930s, with “[a] grabbidthem in the Forties an
early Fifties.” RT 1309:25-1310:3.

Contrary to defendants’ suggestion, Colenaas not restricted to the testimony

11-

of

expert Jeff Light as the basig fiorming his conclusions about the aggregate reserves and their

ability to sustain the Hardesty mining businessrdiie coming decades. Light testified only a
to certain areas, comprising onlyart of the total acreage thfe Schneider ranch, and not the
entire SHM tract.SeeRT 1117:21-1121:8. The jury was dl&d to assess the testimony of
Hardesty and Schneider indepentlig as well as Coleman’s reliance on their testimony in hi
calculations.

Observing all of these facts, the court does not find the substantive due prog
damages awarded to the Schneidesessive or against the clearngve of the evidence. If the
jury applied the $1-peten price for the Schneiders, coraidd by Coleman during his testimor

to Schneiders’ testimony of at least 27 million tamseserves, the jury would have arrived at §
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calculation of $27 million in damages, discteohto $21.6 million using Coleman’s methodolg
of multiplying $27 million by 0.8.SeeRT 2383:15-21 (Coleman Test.). After adding the $6.4
million in past losses deemed admitted by the court (RT 2392:10-13), a total damages cal
for the Schneiders’ substantive due process claim would be $28.03 million. In light of
Schneider’s testimony and Hardesty ande@@n’s testimony on mining for another 75-100
years, a jury crediting those statememtd ealculating damages based on 30 million tons—
establishing a total of $30.43 million in dages after discounting—is not excessive.
Defendants’ own suggested average tax retalnes for the Schneider family—$404,776 per
year, New Trial Mot. at 7 n.2, and an alterv@tmeasure from the $1-per-ton measure of
damages—would still permit a jury avd of $30,716,560 after discounting Coleman’s
methodology and including the $6.43 million in pastésssf the jury credited as it could have
least 75 more years of operation of the Sbi\ded on the collectitestimony of Hardesty,
Schneider, and Coleman.

V. PROCEDURAL DUE PROCESS

Defendants contend plaintiffs were provddarocedural due process as a mattef

law, and insufficient evidence supped the jury verdicthat the County vialted the due proces
rights of the Hardesty and Schneiglaintiffs. Renewed JMOL Moat 30; New Trial Mot. at
18. The court disagrees.

Due process requires not just notice &lsb, crucially, the “opportunity to be
heard at a meaningful time and in a meaningful manrdathews v. Eldridge424 U.S. 319,
333 (1976) (internal quotation marks omitted).mast circumstances, the Constitution require
hearing before the government depriagserson of liberty or propertZinermon 494 U.S. at
127.

California law requires agencies to resblaims of vested rights to conduct a
surface mining operation through public hearinGslvert 145 Cal. App. 4th at 629 (citing Cal
Pub. Res. Code § 2776). The hearings mustvigtimcedures similar to those required for
approval of land use permitéd. at 626. These hearings must deti@e the issues of “existenc

nature and scope” of the asserteghts under a constitutional procedutd. at 629. TheCalvert
40

gy
13

culatio

at

of

Y

eS a




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

court held “that if an entity claims a vestaght pursuant to SMARA to conduct a surface min

operation that is subject to the diminishing ageetrine, that claim mudte determined in a

ing

public adjudicatory hearing that meets proceddue process requirements of reasonable notice

and an opportunity to be heardd. at 617. In thédansencase referenced above as well, the
California Supreme Court has ou#lththe proper process in a eas which a county believes a
mining operator has exceeded theme of their vested right: “theounty may order the operato
to restrict the operation to its former leveidaseek an injunction if the owner does not obey.”
Hansen Bros.12 Cal. 4th at 575. These “[v]ested right&stablished andontinued, generally
cannot be conditioned.Calvert, 145 Cal. App. at 626. Once asted rights determination und
SMARA is final and no longer subject to rew, “property rights [] have been founded and
deemed vested.Id. at 630.

A. Initial Vested Right Determination

Because the procedural due process tiaahere involves a claim of deprivatio
of plaintiffs’ right to dueprocess before the County deprivedipliffs of their vested right to
mine, the court first addresses the evaeastablishing plaintiffs’ vested right.

As discussed previously, the evidence at trial permitted the jury to find that tf
County recognized a broad-ranging vested riglat 1994 letter and reaffirmed it in the 2002
reclamation planSeeJX021; JX099. Approval of the vestright determination involved a
formal proceeding in connection witp@roving the reclamation plan in 2003ee, e.g.JX141
(August 2007 e-mail from Winter to Teicheriger Wheatley describing 2002 reclamation pl;
proceeding as “the hearing to declare the mime&ed status and to approve the reclamation
plan”). County counsel later advised the BZA tthet scope of the vesting had been determin
by the Board of Supervisors in 2002 and could not be revisited: “That Reclamation Plan ar
issue of what is vested pursuant to SMARA wasided at the time that the current Reclamat
Plan was approved by the Board of Supemasn 2002.” PX568 at 145:21-24. In its 2002
adoption of the reclamation plan, at a noticediputearing, the Board of Supervisors express
noted the reclamation plan’s apgpeility. JX71 at 2. No one ever appealed the 2002 reclam

plan approval. Substantial evidence therefore permitted the jury to infer plaintiffs’ vested 1
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existed as early as 1994 or at least by 2002, andidlar weight of the &lence is not against a
finding that plaintiffs had a vesd right to mine at SHM by 2002.

B. Deprivation without Proess: The April 2009 Letter

Defendants contend the County’s April2D09 letter asserting plaintiffs’ mining
was “not protected by [plaintiffs’] vested rightJX 287) was not self-egating and therefore di
not deprive plaintiffs of a vestl right. Renewed JMOL Reply 22-23; Hr'g Tr. at 13:1-3.
Substantial evidence permitted the jury tfieirthe opposite—that éhApril 2, 2009 letter
deprived plaintiffs of their vested right to miméthout any hearing—anite clear weight of the
evidence is not against such a finding.

Substantial evidence suppotie conclusion the lettelid not contemplate any
process related to a determination of plaint¥issted right. As defendaGamel testified, the
20009 letter informed SchneidencHardesty they did not have a vested right to mine on the
Schneider property. RT 526:21-527:1 (Gamel Teshg letter, penned by defendant Gamel &
signed by defendant Sherry (JX287; RT 68520]1687:7-19, 687:24-25), stated the County h
found that “the mining that is presently occurrorgyour property is not ptected by your veste
right, and the only remedy to permit you to cong mining on the property is to file for and
receive approval of a conditional use permit and rezone.” JX287.

Defendants direct the court to Sherrigstimony that the April 2009 letter, inste
of being a unilateral deprivation of a vested right, was a request for plaintiffs “to contact Je
Gamel” for a “further dialogue . . . about teituation.” RT 691:18-19. However, when askec
about the 2009 letter’s contenttlvrespect to an enforcemeadtion, Sherry responded “[t]here
was no specific enforcement action intendeld.” 752:5-14. Sherry contended the letter only
threatened an enforcement action for failing to file a permit within 30 days “to convey to M
Schneider that it was importatat respond to this letter.Id. 752:15-19. That no one from the

County replied to a response letter sent by Sclensidounsel reinforceSherry’s testimony tha

no enforcement action, with attemtgrocedures, was intended based on the April 2009 letter.

SeelX302; RT 752:22-755:7 (Sherry Test.). Thus, kbiter and the related testimony permitt
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the jury to infer the County made a vested riglgermination prior to seling the letter, withou
any form of hearing. Such a determinatiass in direct conflitwith the holding inCalvert

Defendants also suggest a Septemlde2010 presentation by Gamel and Derhly
to the Board of Supervisors is evidence thatApril 2009 letter was naelf-executing. There,
Gamel and Derby characterized “Code Enforcemeotiing violation noticegssued in April and
May 2010 as enforcing the “April 2009” determiiioa by the “Planning Direcr . . . that a Use
Permit and a Re-zone was required” and the tfoaitg operation” of the Mine following that
April 2009 determination as “in violation ofé¢fSacramento Zoning Code.” JX484 at 4. This
evidence was before the jury; the jury reasonablld have found it lerad further support to a
determination that the April 2009 letter commurgcha decision that plaintiffs no longer had any
vested right to mine and had way to contest the decision.

Additional testimony supports the conclusithe County made its vested rights
determination without any form of process. Gamlp authored the letter, testified that he and
others “came to a conclusion that it was not” “still a vested operation” before April 2, 2009
524:16-18 (Gamel Test.). Gamel tugt testified that this detemation was entirely unilateral,
with no notice or hearing to plaintiffs: “We did nodve a hearing. This was an internal mattef.”
Id. 525:6. Gamel agreed that, with no public hearing, the County simply told Schneider and
Hardesty they no longer had a vested right. 52%:10-15. Gamel confirmed the County “did hot
give them any advance noticeXplaining “[t]his was our firsketter to them regarding that
issue.” RT 526:19-20.

The jury was therefore entitled to infeatldefendants never had any intention pf
opening a dialogue and that the April 2, 2009 letteratpd as a deprivation of plaintiffs’ vested
right to mine without any form of poess, much less the process prescribdddnsen Brothers
12 Cal. 4th at 575: ordering restran of mining to a defined levelf vested right and seeking an

injunction if plaintiffs did not obg. Furthermore, the clear weigbitthe evidence is not agains}

the jury’s finding that the County violated plaintiffs’ due process rights by depriving them of their

vested right to mine whibut the required process und@alvert Hansen Brothersand the U.S.

Constitution.
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C. Opportunity to Be Heard

Defendants contend plaintiffs had sufficient opportunity to be heard at Board| of

Supervisors hearings in 2010. Renewed JMOL Mb80-36. But this argument is unavailing

because those hearings pre-supp@aiatiffs’ lack of a vested ght to mine at the SHM tract.

Substantial evidence permitted the jurctmclude that the Board of Supervisors

hearings in 2010 did not involvevasted rights determination. For instance, when asked whether

the Board in September 2010 “affirmed the vestghitsi of the Schneider Historic Mine,” Gam
testified, “That was not the issue before Buard of Supervisors.” RT 2081:9-11. Similarly,
Tammy Derby testified that the hearings beftvee Board and BZA concerned notices of alleg
zoning violations, not @ firmation of the vested righiRT 2257:14-19. Defendant Dickinson

testified that the 2010 appealttee Board was about a violation of the zoning code and “was

p|

ed

not

focused or directed to whatever vested ribkete may have been.” RT 1214:8-24. Additionally,

Cindy Storelli testified that if one needs a condiibuse permit, one by daftion is not vested.

RT 999:12-19. In the course of the hearingg,Sehneider “asked more than once why the board

would not deal with the issue of” the vested righit 1495:6-10 (Schneider Test.). In responsge to

his questions, “They would say things like, yost lost it. They would say things— Mr.
Dickinson would say things liké,don’t know if you had that vested right. The same one he

voted for. . .. The different staff membe&rsuld have different @sons to say we’re not

recognizing it. You lostit.1d. 1495:11-19. And “all of the hearings . . . based on . . . alleged

zoning violations” followed because of thewty’s position that the vested right it had
recognized in 1994 and reaffirmed in 2002 no longer exigded498:4-13. This evidence

permitted the jury to infer that the Board of Supswrs hearings did not address at all plaintiff

vested rights. Thus, these hearings could noeses\an opportunity to be heard as required tp

satisfy due process a@alvert

Substantial evidence from the County legutranscripts themselves supports a
jury finding that the 2010 heiags did not provide post-ddapation process addressing the
County’s vested right determination. Supsov Notolli and Countygounsel clarified the

September 14, 2010 hearing was “not on a vesgéd determination . . . just on whether a
44
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zoning code violation” occurdg” and County counsel informed the Board of Supervisors tha
Schneider would need to “go across the sti@éte courts” to argue the vested right
determination. JX483 at 69:14-70:23. County couaksel informed the BZA during its hearin
that the vested rights determiioe was not at issue there: “THéclamation Plan and that issu
of what is vested pursuant to SMARA was dedidethe time that the current Reclamation Pl
was approved by the Board of Supervisors in22Z00PX568 at 145:21-24. Despite this staff
report and the transcripts of pasbceedings, defendant Dickinsoatsd in the hearings his vie
that the vested right simply did not exi&.g, JX483-101:17. Although plaintiffs presented
some discussion at the hearings through celuadsout vested rightand the effect dlansen
Brothers (e.g.PX 568 at 17-18, 100-02, 140, 170, 418), theunsel's statements were not
considered on the merits. The court does mat fine clear weight of ghevidence is against a
jury finding that the 2010 hearingsd not provide a form of posteprivation process addressin
the County’s deprivation of plaiiffs’ vested right to mine.

Evidence from the hearing transcriptsitiselves also supports a finding that
plaintiffs did not have an opportunity to heard in other ways during these hearing§ee, e.g.
PX 568 at 364-367 (Board of Supervisors votvithout permitting testimny from plaintiffs);
see alsdRT 1341:16-1342:20 (Schneider Test.); F34:11-1345:2 (Schneider testimony that
his attorneys were denied opportunities tmssrexamine other witnesses or ask their own
witnesses questions at a hearing); RT 1450:1@528neider testimony that they were not
allowed to answer the County’s argument). oter times, evidence showed plaintiffs did not

have access to notice of the chargesetavant documentary evidencBee, e.g.RT 811:1-3,

—

W

g

811:17-812:4 (Carl Simpson, code enforcement atfi¢cestifying Schneider was unable to obtain

file underlying a violation notice despite otloases having such a file); JX289 at 12:21s2%

alsoJX289 at 13:19-14:2; JX 469 &t10-21 (Dickinson stating “all theghings in the record . .
will be made available to you” when they were ndikable at that time to plaintiffs). The jury
therefore had substantial evidence to infer pldsifere denied procedural due process rightd

throughout the 2010 hearings, and ¢tesar weight of the evidencen®t against sth a finding.
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D. Remedy

1. Waiver
According to plaintiffs, defendants waivadgument as to the appropriate reme

for a procedural due process violation because they “conceded that a procedural due prod

violation can support an award for compensatdayages for the actuadjury occasioned by the

violation of plaintiffs’ right to due process.Renewed JMOL Opp’n at 64 (citing ECF No. 443
at 13, 16). However, defendantpeassly asserted “[e]ven ifghtiffs were not provided due

process, the remedy is for plaffs to be provided the procetizey were due.” ECF No. 443 at
13, 16. Defendants have therefore preserved éngument as to the appropriate remedy for g
procedural due process violation here.

2. Appropriate Remedy

Defendants contend the remedy for a procaldiuwe process violation is to ordet
the process due, not to present the case tompéor an award of damages. Renewed JMOL
Mot. at 48-49. But the Supreme Court autfyalefendants cite undgcores that nominal
damages are a correct resulfjat the automatic minimum, whenplaintiff proves denial of
procedural due process but not actual injusulieng from the proatural denial itself.Carey,
435 U.S. at 266 (“[W]e believe that the deniapofcedural due procesbhould be actionable fo
nominal damages without proof aftual injury.”). “By making tk deprivation of such rights
actionable for nominal damages without proo&cfual injury, the law @gnizes the importanc
to organized society th#tose rights be scrupulsly observed . . . Id. at 266. Defendants’
citation toBrady v. Gebbig859 F.2d 1543, 1551 (9th Cir. 1988)pports the possibility of
ordering “the process that wdse” only in addition to “any attelant damages which directly
resulted from the failure to gie proper procedure.” Defendstmave not shown plaintiffs ar
not entitled to nominal damages as a matter of law, and the clear weight of the evidence is
against the jury verdict awarding nominal damages.

V. FIRST AMENDMENT RETALIATION

Defendants contend “undisputed evideskews that the demand for [a] greater,

financial assurance [from plaintiffs to fund r@ciation at their mining operation] was the resu
46
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of a process that had begun almost two yeargdefioe Schneider plaintiffs first brought this
case. Renewed JMOL Mot. at 56. Defendaseds that process was based on inspections
indicating plaintiffs “had substantially diated from the SHM reclamation planld. In other
words, “there was utterly no temporal connectetween the Schneideirling of their lawsuit
in late 2012 and the demand for thereased financial assurancdd. at 57. Defendants’
argument is unavailing given the totality of the record before the jury. Substantial evidenc
permitted a jury inference that defendants todloaagainst the Schneider plaintiffs for filing
suit against defendants and theaclweight of the evidendg not against such a finding.

A First Amendment retaliation claim hagél elements: (1) plaintiff was engag
in protected activity; (2) defendant’s actions inghpaintiff in a way thatvould chill a person o
ordinary firmness from further ptected activities; and (3) defemds actions were a response
plaintiff's exercise of constitutionally protected conduCborales v. Bennet§67 F.3d 554, 563
(9th Cir.2009). These elements were captumgtle court’s Final Jiy Instruction 21, ECF
No. 461 at 26-27, which told the jutlye Schneiders were requiredprove that: (1) their rights
to petition for redress to tieounty and the courts were peoted under the First Amendment;
(2) the County took action against the Schneider Plaintift$3nchilling or punishing the
Schneider Plaintiffs’ protected conduct was a substantial or motivating factor for the Coun
action. Defendants do not contest the sufficienayhefevidence as to thedt or third element,
but only as to the secon&eegenerallyRenewed JMOL Mot.; Renewed JMOL Reply; New
Trial Mot.; New Trial Reply.

Substantial evidence supported the jufyisling that the County took action
against the Schneider Plaintiffs in response tetamtiffs’ filing suit, ard that the action came
the form of dramatically increasing a Finan@dakurance Cost Estimate (FACE) that plaintiffg
would need to provide to maain their mining activity. Th&ACE for SHM was historically
low until June 10, 2011, when it briefly was increased from $164,223 to $830,490 before
reduced again to $177,942 in February 20CbmpareP X568 at 165:9nd JX463with JX559
at 3,andJX 589 at 7. Specifically, the BZA lowered®tRACE back to historic levels after a

BZA hearing on December 21, 2011, at which tloe@@y presented testimony from its consult
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geologist, although plaintiffarere not given a chance to present their c&mnmparePX568 at
309:21-310:3, 303:23-306:tjth id. at 364:19-365:10. Nonetheless, after the December 2011
hearing, the BZA set the FACE$177,942 as adequate to recldite mine based on its order o
fill mine pits to no more than 30 feet dedpX568 at 87:2-9, 382:10; JX 589 at 7. Defendant$’
consulting geologist even suggesiplaintiffs might receive soe money back at their next
inspection. PX568 at 401:11.

But the FACE dramatically increased aftiee Schneider plaintiffs filed suit on
September 27, 2012. Despite defendants’ delivexilegter on October 9, 2012 to the Schneiders
notifying them their required FACE deposit®i77,942 was final and approved (JX604 at 41| JX
605 at 9), defendants conducted an annuakutgm of the mine the next day. JX605.
Defendants then issued an inspection rejporeasing the FACE deposit to $8,817,074 or in the
alternative $901,336 if the plaintiffgled their mine pits withifl from the SHM property itself.
JX604; JX 605 at 21. The jury heard sy from Schneider that even the $901,336
alternative would have involvediag “several million dollars of fteir] stockpile material.” RT
1338:18-21.

Substantial evidence provided support forjthg’s inference that the increase in
the FACE was not justified. Although the Olser 2012 inspection report states the BZA “ruled

that final reclamation of the pit area would reqive pits to be [complety] backfilled,” JX 605

at18, the BZA actually had ordered the pits filled to 30 feet or less. JX589 at 7. Additionally,

——4
1

defendants’ consulting geagist testified at trial that the S3Hreclamation plan required only 3(
foot pits, RT 2181:18-2182:3 (Bieber Test.), amaingiffs’ consulting engineer testified as well
that filling the pits completely was inconat with both the reamation plan and common
mining practice. RT 963:1-967:20. Additionally feledants’ consulting geologist testified at

trial there had been no changeconditions at the SHM despiteetinspection report’s stating it$

ruling was based on “changes in condition” between the 2011 and 2012 inspections of the close

14

mine. RT 2206:9-10; JX 605 at Zee alsdRT 950:11-20 (Olsen testimony ttift]ecause there

hadn’t been any mining actiies done . . . the site really hadn’t changed.”).
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Substantial evidence also supported a jafgrence that defendants themselveg
caused the unjustified FACE increase. Defatslapproached their consulting geologist and
asked him to “determine what the cost would bgdafhave to import matl to bring the site
into . . . substantial conformity to surrounding topography” based on a BZA determination
the 30-foot does not apply to the depthshefpits.” RT 2207:14-2208:(Bieber Test.). Yet
defendants knew the mine had material on hanséoas fill, and the BZA had not determined
the 30-foot standard did not apply. PX568 at 379Fhe consulting geologist testified that, ha
the County not directed him to calate the costs of completely refilling pits, he would have
continued interpreting the reclamation plaratiow 30-foot deep pits. RT 2210:25 (Bieber
Test.).

The clear weight of the evidence heregloet run counter tthe jury verdict
finding a First Amendment violation by the CountAlthough defendant Gamel testified the
BZA had ordered the pits needed to be refilfdde reclamation plan was not amended, RT
2090:17-2092:22, a compliance table adoptethayBoard on December 12, 2011 mentions
only filling pits to 30 feet deep. JX589 at 6-8amel’s statements made in his letter of
November 28, 2012, which was attached to aneicispn report, that thBZA ordered the pits
completely filled, JX605, simply are not consistesith the record othe Board’s actions in
December 2011, at a hearing Gamel attended5@8%at 302. Additionally, this evidence, alor
with the timeline of events cited above, permitted while not reguthe jury to infer that the
County intentionally took action agwit the Schneiders for filing suit.

Defendants’ reliance on plaintiffs’ refudalfile an amended reclamation plan,
Renewed JMOL Mot. at 60-61, does sbitft the clear weigt of the evidence either. First, an
amended reclamation plan is needed only w/hieere is a substantial deviation from the
previously approved reclamation plan. Cal. CBags. tit. 14, 8 3502(d)But the substantial
evidence cited throughout thisder shows no substantial deviati Second, requiring plaintiffs
to file an amended reclamation plan for approvalild conflict directly with plaintiffs’ claims in
their lawsuit, and the alternative involved wagpay a price of at least $901,336 and perhaps

high as $8,817,074. Third, this ratade even if given some vwght does not rebut defendant
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Gamel’s statements misreporting BBA orders or the relatively sudden and dramatic increas
the FACE very shortly after the Schneiders filed suit.
VI. MANDAMUS AND PRECLUSION

Defendants contend plaintiffs’ due proceksms are barred as a matter of law

two reasons. First, they say tlesurt must give preclusive effettt the Board of Supervisors’

and BZA'’s determinations. Renewed JMOL Mot5@t54. Second, plaintiffdid not first pursue

or conclude state-court mandanacsions as required by CalifoanCode of Civil Procedure §
1094.5. Renewed JMOL Mot. at 49, 52-53Toeirt rejects both contentions.

Preclusion law “is, of course, subject to due process limitatiohaylor v.
Sturgell 553 U.S. 880, 891 (2008). The Ninth Citduas made clear that administrative
proceedings including legal adjudications reegreclusive effect only where “the state
proceeding satisfies the requirements of fairness outlinddnited States v. Utah Constructior
& Mining Co, 384 U.S. 394 (1994 Miller v. Cty. of Santa Cryz39 F.3d 1030, 1032-33 (9th
Cir. 1994). “The fairness requirementsiibh Constructiorare: (1) that the administrative
agency act in a judicial capacity, (2) that theragy resolve disputed issues of fact properly
before it, and (3) that the parties hareadequate opportunity to litigatéd’ at 1033.

Because plaintiffs lacked an adequate ofypoty to litigate, the court need not
give preclusive effect to the Board of Supeovss or BZA’s decisions.The court has already
discussed the evidence on plaintiffs’ opportunity to litigatedeuddines to repeat it her&ee

suprag at IV.C. In any event, the court instructée jury that it wa not to consider the

correctness or incorrectnesstioé Board of Supervisors’ or BYZs determinations. ECF No. 461

at 25. And of course “[a] jury is psumed to follow its instructions¥Weeks v. Angelon&28

U.S. 225, 234 (2000).

Even if plaintiffs had a full opportunity tidigate in the Board of Supervisors and

BZA hearings, the court does not find any prednf plaintiffs’ due process claims. As the
court has discussed above, the County’s deprivafi@taintiffs’ vested right to mine occurred
without the requirecalverthearing, and the subsequent 20&@rings did not permit plaintiffs

to put defendants’ deprivation at issugee supraat IV.B-C. For this same reason, defendant
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reliance on California Code @fivil Procedure 8§ 1094.5 failsSeeEmbury v. King191 F. Supp.
2d 1071, 1084 (N.D. Cal. 2008if'd, 361 F.3d 562 (9th Cir. 2004s amendednd aff'd,

No. 02-15030, 2004 WL 1088297 (9th Cir. MAy, 2004) (“Although section 1094.5 may
provide an adequate opportunity to challengeagedurally flawed adinistrative hearing, it
does not provide an adequate opportunity edlehge an administrative decision rendered
without any process at all.”).

VIl.  REMAINING ISSUES

A. Inconsistent Verdicts

Defendants argue a new trial must banged because the jury verdicts are
inconsistent. New Trial Mot. di4-15. Defendants cite Julrystruction 22, which addressed
damages for procedural due pegs violations and explain&eshly nominal damages are
recoverable for a deprivation of a property interest determined to be otherwise jusifie@.”
According to defendants, because the jury awreninal damages for a violation of procedural
due process, the jury necessadgtermined the deprivation wéotherwise justified.” And
because the procedural due process violationotheeswise justified, the jy’s verdict regarding
procedural due process thus conflicted withjting's verdict finding asubstantive due process
violation based on an “aitbary” violation of plaintiffs’ liberty or property interests. New Trial

Mot. at 15 (“Thus, on the procedural due proagdasn, the Jury found that the deprivation of

Plaintiffs’ property interest wgsistified, and in the substantive due process claim, the Jury fpund

the deprivation of Plaintiffs’ property interegas unjustified, in that ivas arbitrary. These two
verdicts are inconsistenth@d cannot be reconciled.”).

The court has a duty to reconcile theyja special verdicresponses on any
reasonable theory consistent with the evideriierce v. S. Pacific Transp. C&23 F.2d 1366,
1369 (9th Cir. 1987) (citingnter alia, Gallick v. Baltimore & O. R.R372 U.S. 108, 119-22
(1963)). A court may not disregard a jury’s vieténd order a new trial until it “attempt[s] to
reconcile the jury's findingsy exegesis if necessaryDuk v. MGM Grand Hotel, In¢320 F.3d
1052, 1058-59 (9th Cir. 2003) (quoti@allick, 372 U.S. at 119). “Where there is a view of the

case that makes the jury’s answers to special ogeatories consistent, theyust be resolved that
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way,” because to do otherwise “resultainollision with the Seventh Amendmentd. (quoting
Atl. & Gulf Stevedores, Inc. v. Ellerman Lines, |89 U.S. 355, 364 (1962)). The court “mu
accept any reasonable interpretatof the jury’s actions.”Zhang v. Am. Gem Seafoods, JI339
F.3d 1020, 1038 (9th Cir. 2003).

Upon careful review, the court findise record provides a reasonable
interpretation for the jury’s actions: the jurguld have found plaintiffs were unjustifiably
deprived of their protected intssts in violation of procedak due process, the unjustified
deprivation did not proximately cause them aktlzanages, but defendants’ subsequent cond
violating their substanterdue process rights did. Indeed, tbawhat plaintiffs asserted in
closing argument. RT 249324 (asking only for “nominal damages” after asserting that

procedural due process “is noetblaim we believe all of the deges came from, but the coun

has to be called for that. They have to know whay did was wrong.”). Plaintiffs asserted they

believed both substantive and procedural duege®rights were violated, one “carried enorm
consequences,” and “that the core issue indas$® is substantive due process.” RT 2466:8-9
2496:21-22. When discussing substantive due psodamages, plaintiffs asserted “the count
refused to recognize the vestaght, it shut the mine down.RT 2498:3-4. This view, which
takes account of the jury instructions as a complete package, makes the two verdicts cong
and so they must be resolved this wuk, 320 F.3d at 1058-59 (quotirkglerman Lines369
U.S. at 364). Because the verdicts are not instarg, the court DENIES the request to grant
new trial on this ground.

B. Immunity

1. Absolute Immunity

Defendant Dickinson contends he igiged to absolute immunity for his
legislative acts and qualified immunity foishexecutive acts. Renewed JMOL Mot. at 64.

Courts in the Ninth Circuéxamine four factors to determine whether an act m
qualify for legislative immunity: (1) “whethéhe act involves ad hoc decisionmaking, or the
formulation of policy”; (2) “whethethe act applies to a few individsaor to the pulic at large”;

(3) “whether the act is ‘formally legislative [in} character™; and (4) “whether it bears ‘all the
52
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hallmarks of traditional legislation.”Bechard v. Rappold®87 F.3d 827, 829 (9th Cir. 2002)
(quotingBogan v. Scott-Harris523 U.S. 44, 55 (1998)).

In Kaahumanu v. Cty. of Maus15 F.3d 1215, 1219-24 (9th Cir. 2003), the Nir
Circuit applied this four-factor analysis to a couatyncil’s denial of plaitiff's application for a
conditional use permit. There, the Ninth Ciraypheld the district court’s conclusion that the
council’s decision was “ad hoc” because the sleniwas “based on the circumstances of the
particular case and did not effectuate pobic create a binding rule of conductd. at 1220.
Nor did the decision “apply tthe public at large iMaui County,” either.Id. at 1222. Although
the council decision was formally letative in character, this faatone “does not itself decide
the issue.”ld. at 1223. The Ninth Circuit found the folufactor weighed against finding that
legislative immunity was available because thesleri“was ad hoc rather than one of policy,]
“did not change Maui’'s comprehensive zonindinance or the policies underlying it,” and it d
not “affect the County’s budgetapyiorities or the seiges the County provideto residents.’1d.
at 1223-24. Thus, “[d]espite itsrfoally legislative charactethe decision was administrative
and the individual members of the Maui CitguDicil are therefore not gthed to legislative
immunity.” Id. at 1224.

Like the council’s decision iKaahumanyudefendant Dickinson’s voting decisio

h

—*

d

ns

in this case are not entitledlagislative immunity: they were ad hoc, they affected the Hardgstys

and the Schneiders as individuals, and they wased on the particulaircumstances involving
the SHM. Thus, Dickinson is neftitled to absolute immunity.

2. Qualified Immunity

Defendants also contend they are entitled to qualified immunity. As to Dickinson,

defendants contend “[p]laintiffs offered no eviderthat he acted in bad faith or with the
knowing intention to violate their constitutionaghts.” Renewed JMOL Mot. at 65. As to
defendants Sherry and Gamelfed@lants contend “there is noi@ence” that these defendants
“violated any constitutional ghts of the [p]laintiffs.” Id. at 62-63. In part, defendants contenc
Sherry and Gamel could not violate substantive process because these defendants “did n

make anyfinal determination regarding either vested rights or the requirement for a conditic
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use permit and a rezoneld. at 63 (original emphasis). Defemds also contend plaintiff's due
process claims “do not implicatéearly establishedomstitutional rights ofvhich a reasonable
person would have known.” Renewed JMOL Mot. at 63.

a)  Standard

Qualified immunity “protects government officials ‘from liability for civil
damages insofar as their conduct does not viclataly established statutory or constitutional
rights of which a reasonable person would have knowRéarson v. Callaharb55 U.S. 223,
231 (2009) (quotingdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). Two factors determine
whether the defense of qualifiedmunity applies: (1) whether the facts “make out a violatior
a constitutional right”; and (2) “iaether the right at issue was ‘atly established’ at the time of
defendant's alleged misconducPearson 555 U.S. at 232 (internal citation omitted). The co
is not required to consider the two steps in sequential omtmay find a defendant entitled tc
gualified immunity if either factois absent, i.e., if either ttadleged facts do not make out the
violation of a constitutional righgr the right at issue was not “ctaestablished” at the releva
time. Id. at 236-37.

A right is “clearly estatished,” if under case law existing at the time of the
conduct at issue, a reasonable official would hawterstood that what he doing violates that
right. Mullenix, 136 S. Ct. at 308. While “officials catill be on noticehat their conduct
violates established law evannovel factual circumstanced;lope v. Pelzer536 U.S. 730, 741
(2002), “existing precedent must have placedstatutory or constitutional question beyond
debate,”Ashcroft v. al-Kidd563 U.S. 731, 741 (2011).

b) Clearly Established Law

Here, plaintiffs’ constitutional rights werdearly established at the time of the
alleged misconduct, which began in 2009. California Public Resources Code § 2776(a) h:
in place since 1975 and in its curtéorm since January 1, 2008%eeStats. 1975, c. 1131, p.
2793, § 11; Stats. 2006, c. 538 (S.B. 1852), 8§ 560. HHmsen Brotherslecision was decided i
1996. 12 Cal.4th at 533. There, the Califorrapr®me Court clearly held that nonconforming

mining uses are subject to the “diminishing aseetrine,” which permits mining uses to expa
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into new areas as long as their owners intendedine these new areas when the mining use

\"44

became nonconformindd. The state Court expressly stathd appropriate remedy “[w]hen it
appears that a nonconforming use is being exgaintdthe county may order the operator to
restrict the operation to its former level, awkk an injunction if #gnowner does not obey.”
Hansen Bros.12 Cal. 4th 533 at 575.

Additionally, at leassince 1990, it has been clearly éditshed in this Circuit that
action by government officials may be foundomarbitrary and irrational when it “was
motivated, not by legitimate regulatory concerns, but by political pressure” or an improper
motivation. Del Monte Dunegs920 F.2d at 1508enigni 879 F.2d at 478ateson857 F.2d at
1303 (detailing violation of substave due process rights wieedefendant singles out “one
individual to be treted discriminatorily”).

C) Dickinson

Defendants contend “[p]laintiffs offered eeidence that [Dickinson] acted in bad
faith or with the knowingntention to violate their constitutal rights.” Renewed JMOL Mot. at
65. But this is not the test for qualified immunitidecause clearly established law existed at the
time of the violation of plaintis’ substantive due process righthe court need only address
whether or not Dickinson participat@dthe violation the jury found.

Substantial evidence supported the casicln Dickinson engaged in affirmative
acts causing deprivation of plaififs’ substantive due procesghts—namely, the deprivation of
their vested right to mineSee Lacey v. Maricopa Ct\263 F.3d 896, 916 (9th Cir. 2012). For
instance, Dickinson’s office contigd County staff about potentialblations at SHM as early as
October 2008. JX214; JX157 at 3. Dickinson mih Teichert and other defendants multiple
times, including to discuss SHM. JX3G3392; JX507. At a September 14, 2010 hearing,
Dickinson announced he did not believe theas a vested right, JX483-014:23- 15:17, and h

(1)

disavowed the County’s recognition of thestesl rights in 1994JX483-019:16-020:12. During
a Board of Supervisors hearing,cRinson called on one of Teichertitorneys to not only testify
but also to introduce an “extensiletter, a whole series of exliip attached to it which cover

virtually every issue which was discussed here this afternoon.” JX483-079:15-21. Dickingon
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also denied Schneider’s requested time toerg\avidence from Teichert. JX483-100:10-101:1
And Dickinson voted to close the SHM onpBamber 28, 2010. JX483 at 104-07. At trial,
Dickinson affirmed documentation showing Teidhmade a campaign contribution to him the
day before the critical heag, although he also noted hewld not have known of the donation
at the time. As noted, Teichert agreed tip hend the County’s aggregate enforcement progr
the day after the hearing. RT 1231:15-24, 123283:13. From this evidence, weighing it ag
instructed, it was not the jus/only option but the jury add infer Dickinson engaged in
affirmative acts causing the SHM to eventug@érmanently close without any legitimate
governmental objective, but instetadsatisfy Teichert as a donor.

d) Sherry and Gamel

Defendants contend “there is no evidence” that Sherry or Gamel “violated ar
constitutional rights of the [p]laintiffs.’ld. at 62-63. In part, defielants contend Sherry and
Gamel could not violate substarg due process rights because these defendants “did not m
anyfinal determination regarding either vesteghts or the requirement for a conditional use
permit and a rezone.ld. at 63 (original emphasis).

First, the court notes Sherry and Gameuld not be entitled to qualified
immunity for acts in their official cap#g, which qualify as acts of the Count@wen v. City of
Independence, Mp445 U.S. 622, 638 (1980Jity of St. Louis v. Praprotniki85 U.S. 112, 124
(1988);Pembaur v. Cincinnatd75 U.S. 469, 483 (1986) (pluralidpinion). Thus, contentions

about Sherry or Gamel acting in their offict@pacity as final policymakers—a form of

municipal liability—are notelevant to a qualified immunity analysiSee, e.g RT 2279:2-5, 15

22 (Derby testimony that the planning departmentwioith Sherry was the director as of April

2, 2009—nhad final decision-making authority “to detgne whether there was a vested right 0
not,” and the code enforcement departnvenild then follow the planning department’s
directives to enforce zoning violations).

Regardless, both Sherry and Gamel engageaffinmative acts that the jury coulc
find caused a deprivation of plaintiffs’ subdiaa due process rightg-or instance, Sherry

transmitted to plaintiffs the April 2009 letiewhich was drafted by Gamel and copied to
56
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Dickinson. JX287; JX288. Gamel communicatederi@ail with Teichert lawyer Wheatley abg

SHM two weeks before the April 2, 2009 lettersassued, and Gamel met with Wheatley a w

ut

eek

before sending the e-mail. IX275; 649:12-650:10. Gamel had also responded to a complaint by

Teichert about the SHM operating without perrmitsler vested rights byading to Teichert, “Weg
will see what we can do.” JX143. Gamel theovied updates to Teichert, including in a
“Teichert goodies” email to Teichert's John Lane. PX676. From this substantial evidence,
jury was permitted to infer that Sherry andn@d's actions in communicating with Dickinson
and Teichert about SHM, andissuing the letteto plaintiffs declamg plaintiffs’ mining was
“not protected by [plaintiffs’] vested right,” caubéne deprivation of platiffs’ vested right to
mine. To the extent a factual dispute remainei &ise parties’ motives, a threshold resolutiot
that dispute remained an appropriate taskefjury in the contexaf a claim of qualified
immunity. See Lolli v. County of Orang851 F.3d 410, 421 (9th Cir. 2008¥ilkins v. City of
Oakland 350 F.3d 949, 955-56 (9th Cir. 2003).

C. Punitive Damages

Defendants argue the punitive damages awarded against the individual defe)
are excessive and a new trial must be granké&sly Trial Mot. 11-13. Defendants’ argument
lacks merit.

At hearing, defendants conceded excesdarmages “would have to be reservec
for [their] Rule 59 motion” and wd®ot a basis for [their] Rule 50(lmhotion . . . .” Hr'g Tr. at
46:9-21. The court therefore addresses defestaxcessive damages claims under Rule 59
only.

When reviewing a punitive damages award for constitutional excessiveness
should “consider three guideposts: (1) the de@f reprehensibility of the defendant’s
misconduct; (2) the disparity betwettre actual or potentidarm suffered by the plaintiff and tt
punitive damages award; and (3) the diffeeebetween the punitive ui@ges awarded by the
jury and the civil penalties authoed@ or imposed in comparable ca%eState Farm Mut. Auto.
Ins. Co. v. Campbelb38 U.S. 408, 418 (2003). “Single-digit multipliers are more likely to

comport with due processld. at 425. Defendant contends cmmparable cases exist for the
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third guidepost—the difference between the punitive damages awarded by the jury and th
penalties authorized or imposed in comparabkees. Renewed JMOL Mot. at 71. The court

therefore addresses thestitwo guideposts below.

b civil

Here, the jury awarded punitive damages against Dickinson of $25,000, Gamel of

$1,000,000 and Sherry of $250,000, all to Schneidentiffai ECF No. 469 at 7-8. The jury
also awarded $500,00 in punitive damages againstySieeHardesty plaintiffs, for a total of
$750,000 in punitive damages awarded against Shitry.

Substantial evidence permitted the jury to infer a significant degree of
reprehensibility of defendants’ misconduct. First, as previously discussed, ample evidenc

defendants communicating and adioating with Teichert abouhe investigation of SHM’s

2 shov

vested right.E.g, JX363; JX392; JX487; JX507. Campaign reporting records show Dickingon’s

campaign fund received a contributithe day before his vote to close SHM, and Teichert ag
to help fund the County’s aggregate enforceinpeagram the day after that hearing. RT
1231:15-24, 1232:9-1233:13 (Teichert Test.). Gamidlaaad the April 2009 letter, and Sherry
signed it, declaring plaintiffs’ ming was “not protected by [plaiffs’] vested right.” JX287.
Sherry signed this letter desgpacknowledging the County neveldlaintiffs they could scale
back their mining operation to some “originasted right. RT 714:120. Sherry also signed
this letter apparently without understanding itinegps attached to the 2002 reclamation plaee
RT 701:6-704:20 (testifying he “can’t tell” and didt “know what the colors mean” in referen
to maps with legends indicating estimates astiere mining likely will occur in the next 20, 4(
and 100 years). And Gamel testified to the Cogniyilateral determirtgon without a hearing.
RT 524:16-18, 525:6. The sum total of this condustlted in the closuref SHM and plaintiffs’
loss of livelihood. This evide® supports a juryriding that defendants’ conduct involved
targets who “had financial vulnerability,” inwad “repeated actionsyas “the result of

intentional malice, trickery, alteceit,” or involved a “callousdifference to the constitutional

rights of others.”State Farm538 U.S. at 419ang v. Cross422 F.3d 800, 807 (9th Cir.2005);

see als&ECF No. 461 (instructing jury they “may avd punitive damages only if [they] find th:

a defendant’s conduct that harmed a set ohptts was malicious, oppressive, or in reckless
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disregard of the plaintiffs’ rigis” and defining reckless disregaad “complete indifference to th
plaintiffs’ safety or rights, or ithe defendant acts in the faceagberceived risk that its actions
will violate the plaintiffs’ rghts under federal law”).

Examining the disparity between the attuarm suffered by plaintiffs and the
punitive damages awarded reveals the punitiveadgs were not constitutionally excessive.
The largest multiplier here is 3.33 percente-tlalue of Gamel’s punitive damages award
divided by the substantive due process damagasdad to Schneider ptdiffs. The remaining
punitive damages awards as to each defendduaty divided by their respective compensatory
damages awards, do not reackrea single-digit multiplier See State Farn®38 U.S. at 425
(“Single-digit multipliers are more likely to comport with due process.”).

The court finds the punitive damages awarded here were not excessive as t
defendant, given the apgpédible legal standards.

D. Williamson Act Claim

Defendants also contend the court mustrgntigment as a matter of law as to &
Williamson Act claim. Renewed JMOL Mot. at 72-7But plaintiffs made no such claim or ar
related “disguised beeh of contract claim,” Renewed JM®ot. at 72, and no claim of this
kind was before the jurySeeECF Nos. 74 (Second Amended Complaint), 461 (final jury
instructions). Only claims fariolations of procedural due press, substantive due process, a
right to petition the government were submittedhe jury. ECF No. 461 at 15, 21-24, 26-27
(final jury instructons 14, 18, 19, 21). The court DENIB&fendants’ request for renewed
judgment as a matter of law on a non-existent claim.

VIII.  CONCLUSION

For the reasons above, the court DENIES defendants’ motions for renewed
judgment as a matter of law and for a newl.triehis order resolves ECF Nos. 537 and 538.

IT IS SO ORDERED.
DATED: March 31, 2018.

TATES DISTRICT JUDGE
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