(PC) Griffin v. Kelso et al Doc. 112

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KENNETH A. GRIFFIN No. 2:10-cv-2525 MCE AC P
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | J. CLARK KELSO, et al,,
15 Defendants.
16
17 Plaintiff, formerly a state goner, is proceeding through ca@hwith a civil rights action
18 | pursuantto 42 U.S.C. § 1983. Currently beforecthat is plaintiff's moton for leave to amend,
19 | ECF No. 106. Defendants oppose amendment. @A O08. Counsel for both parties appeated
20 | at hearing on the motion. ECF No. 111.
21| L Procedural Background
22 This case commenced on September 17, 2010 twatfiling of a pro se complaint. ECF
23 | No. 1. The case was dismissed on Octobe2@#], ECF No. 42 (adoptif§CF No. 37), but the
24 | Ninth Circuit reversed in paiand remanded on July 13, 2015, ECF No. 50. Following remand,
25 | defendants moved for summandpgment on grounds of administive non-exhaustion. ECF Np.
26 | 62. Plaintiff's response to that motion includedunauthorized sur-repiy which he requested
27 | leave to amend the complaint to add a claim unddg Wiof the Americansvith Disabilities Act.
28 | ECF No. 66. The request for leave to amead denied. ECF No. 68. The summary judgment
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motion was vacated without prejudice in lightngw Supreme Court authority, and was renev
on September 17, 2016. ECF Nos. 74, 75. Codaselaintiff first appeared on October 31,
2016, during the course of briefing on the moti®@CF Nos. 80, 81. Defendants’ motion for
summary judgment was denieBCF No. 95 (adopting ECF No. 93).

Following an unsuccessful settlement conference, the court issued a scheduling or
which permitted plaintiff to file this motion fdeave to amend the complaint. ECF No. 104.

Il. Allegations of the Orimpal Pro Se Complaint

Plaintiff alleges deliberatadifference to his medical needs violation of his Eighth

Amendment rights, by various medical and correctictaff at New Folsom and Salinas Valle

State Prisons. The Ninth Circuit affirmed disgal of the Salinas Valley defendants. ECF Ng.

50. Accordingly, the case proceeds against Relsom defendants Dr. Bal, Dr. Sahota, and
Correctional Counselors Nangala, Masuret, and Woods.

The original complaint alleges that singgeoximately March 2008, plaintiff has suffer
from serious medical conditionsciauding a degenerative hip condition, mobility issues relate
his right knee, osteoarthritis, and asthma. EQFINat 12, § 16. Plaintiff also alleges that his
right elbow is “STUCK at a 90° angle” as thsu# of a failed surgery i2009. _Id. Plaintiff
requires daily physical therapy tombat his deteriorating mitiby and constant nursing care

because he is unable to complete basic daflgtions such as dressing, grooming, and cleani

himself. 1d. He alleges that defendants araravef his serious medical needs and have eithe

denied or delayed his receipt of proper mediadtinent and housing in a medical facility. Id.
4,12-14, 11 2-6, 16-21.

1. Motion for Leave to Amend

Plaintiff's proposed amended complaint seekadd the California Department of
Corrections and RehabilitatidhlCDCR”) as a defendant, as vas “Doe” defendants 1 throug
10. ECF No. 106-1 at 1-2, 11 2 & Blaintiff also seeks to add claims under Title Il of the
Americans with Disability Act (“ADA”),42 U.S.C. § 12132, and Section 504 of the

ved
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o
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—

Rehabilitation Act (“RA”) of 1973._1d. at 6-7, PBL-43. These claims, but not the § 1983 clajm,

are stated against CDCR as well the previoualyped individual defendasit Additionally, the
2
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proposed amended complaint alleges that eatiiidually named defendant acted pursuant t
the policy, customs, and practicafisthe CDCR._Id. at 2, 1%9.The predicate factual allegation
regarding plaintiff's medicaleeds and defendants’ acts andssnmons are largely unchanged
from the pro se complaint._Id. at 3-5, {1 12-24.

Plaintiff asserts that leave fite a first amended complaint should be granted in the

interest of justice. ECF No. 106 at 3. &fgues that public policy favors permitting amendm

because it allows cases to be determined ontiaiits and that granting his motion to ameng

will not unfairly prejudice defendants becatise motion was timely filed per the court’s

scheduling order. 1d. at 3-#Rlaintiff also argues that adding the CDCR as an additional

[®)

)

ent

defendant is not barred by thatsite of limitations because defendants were already sued in their

official capacities in the original complainthich is the same as a lawsuit against the
government entity they represent. Id. Plairtifther asserts that his amendment is not purs
in bad faith, nor is it a sham, because defersdeaut be held liable for additional violations
under the ADA and RA._Id.

Defendants urge the court to deny plaintiff ledy amend because he was not diligent

ued

in

pursuing the legal theories he now presentsthe new claims are time-barred. ECF No. 108 at

3-13. Specifically, they argue thalaintiff has failed to offeany kind of explanation for his

delay in attempting to amend the complaint arad the proposed claims, based on new facts

and

legal theories not previouslyleged, are untimely and should not be permitted because they do

not relate back to the original complaint. &ti4-12. Defendants furthassert that plaintiff
improperly seeks to presembvel legal claims which wodlrequire additional factual
allegations, add ten “Doe” defendants, anchedhe CDCR as a new defendant, and that
allowing the requested amendment at this $&ge would impose significant prejudice on
defendants’ discovery and trial pegption. _Id. at 1, 5-6. Finallgefendants argue that plainti
fails to provide factual allegations sufficieotstate cognizable claims against the Doe

defendants or for relief underedlADA and RA. _Id. at 6-7, 9-10.

! The proposed amended complaint does notifgieany such policy, or specify customs and
practices giving rise tbability. 1d.
3
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V. Legal Standards

Plaintiff's motion is governed by Federal IRwf Civil Procedure 15. Once the time for
amending as a matter of course has passed,JR(#¢(2) permits an amended pleading “only

with the opposing party’s writtetonsent or the court’s leaveli considering whether to grant

leave to amend, “[t]he court should freely givave when justice so requires.” Fed. R. Civ. P}

15(a)(2).
In the absence of any apparent or declared reason—such as undue
delay, bad faith or dilatory niwe on the part of the movant,
repeated failure to cure deficiencies by amendments previously
allowed, undue prejudice to thepposing party by virtue of
allowance of the amendment, futility of amendment, etc.—the leave
sought should, as the rules reguibe ‘freely given.’

Foman v. Davis, 371 U.S. 178, 182 (1962).

Of the factors the district court must corgid‘prejudice to the opposy party . . . carries

the greatest weight.” Eminence CapitdlC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir.

2003) (citation omitted). “Absent prejudice, osteong showing of any of the remaining Fomg

factors, there is presumption under Rule 15(a) in favor gfranting leave to amend.” Id.

(citation omitted) (emphasis iniginal). Leave to amend shoubé granted if it appears possible

that the defects in the complaint could be eatied. _Id. (citation omitted). However, if, after
careful consideration, is clear that a complaint cannot tired by amendment, the court may

deny leave to amend. Curry v. Yelp, Inc., &3d 1219, 1228 (9th Cir. 2017) (the Ninth Circt

will affirm denial of leave to amend “if it is clear . . . that the complaint could not be saved |
amendment.” (citation and internal quotation marks omitted)).

Futility alone may be grounds for denyireale to amend. Steckman v. Hart Brewing,

Inc., 143 F.3d 1293, 1298 (9th Cir. 1998); DCD Programs, Ltd. v. Leighton, 833 F.2d 183,

(9th Cir. 1987) (quoting Klamath-Lake PharAss’n v. Klamath Med. Serv. Bureau, 701 F.2d

1276, 1293 (9th Cir. 1983)). Amendment is futile where the applicable statute of limitation
the proposed amendments. Deutsch v. @u@orp., 324 F. 3d 692, 718 n.20 (9th Cir. 2003);

Platt Elec. Supply Inc. v. EOFF Elec., In622 F.3d 1049, 1060 (9th Cir. 2008) (citations

omitted).
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V. Discussion

A. Doe Defendants

The proposed amended complaint names Déendants, but makes no factual allegati
regarding any individual lose identity is unknown to plaintiff. ECF No. 106-At the hearing
plaintiff’'s counsel stated th&e did not oppose sting the Doe defendants from the proposed
amended complaint. The court will thereforalgme the motion without reference to the Doe
defendants, who are deemed voluntarily dés@d from the proposed amended complaint.

B. Plaintiff unduly delayed in seeking leave to amend

Although plaintiff filed his motion to anm&l within the time provided by the court’s
scheduling order, that does not mean thatitienot unduly delay in bringing his new claims.

AmerisourceBergen Corp v. Dialysist Welnc., 465 F.3d 946, 953 (9th Cir. 200&). assessing

undue delay in the amendment context, thetaexamines “whether ghmoving party knew or
should have known the facts and thes raised by the amendmentli@ original pleading.”_Id.
(citations and internal quotation marks omittetf).]ate amendments to assert new theories a
not reviewed favorably when the facts andttieory have been known to the party seeking

amendment since the inceptiofithe cause of action.Acri v. Int'l Ass’'n of Machinists &

Aerospace Workers, 781 F.2d 1393, 1398 (9th Cir. 1986) (citation omitted).

Plaintiff's proposed amendment seeksdd alaims under the ADA and RA against the
CDCR and the previously-named individual defertda ECF No. 106-1 at 6-7. However, asic
from the fact that the CDCR receives federal funds (ECF No. 106 ain8)the entirely

conclusory assertions thatfdedants were acting “pursuanttte policies, customs, and

2 Plaintiff alleges that “each of thecfitiously named defendants is responsihlsome manner
for the occurrences herein alleged. . .” IR.&f 7 (emphasis added). “Doe” pleading may beg
appropriate where the identity of a specificfeasor is unknown to the plaintiff, Wakefield v.
Thompson, 177 F.3d 1160, 1163 (9th Cir. 1999), but it doéprovide a vehiel for the pleading
of unidentified wrongs.

3 This fact is not stated in the proposed amdrabenplaint, but is asserted in plaintiff's motior
to amend. Paragraph 38 of the proposed antecol@plaint consists of a single incomplete
sentence: “Plaintiff is informed and believeslahereon alleges that defendant CDCR [....]”
ECF No. 106-1 at 7, § 38. Based on plaintiff@fing and counsel’s repsentations at hearing
the court concludes that plaiihintended to here allege GIR’s receipt of federal funds.

5
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practices of [CDCR]” (ECF NalL06-1 at 2, 1 9), the factual altions in plaintiff's proposed
amended complaint are a nearly identical repetidn of portions ohis original complaint
(compare ECF No. 1 at 4, 12-14, 11 2-6, 16vith ECF No. 106-1 at 3-5, 11 12-24).
Accordingly, plaintiff cannoteasonably argue that the fastgporting these claims were not
known to him when he initiated this action.

Additionally, as defendants poiatt, plaintiff previouslysought leave to amend the
complaint to add claims under the ADA. ECB.N6. Plaintiff was accordingly aware of that
particular theory of relief deast as early as December 2015ewhe attempted to amend in pr
se. When his motion to amend was denieldlay 2016, plaintiff was advised that in order to
assert a claim under the ADA, he was required tedal that he was denied proper medical ca
because of his disability.” ECF No. 68 at 13 (emphasisriginal). Even if the court assumes
that plaintiff did not have the requisite knodtge to bring his new claims for relief until
December 2015, he waited over ty@ars after his initial motion to amend was denied beforg
bringing the instant motion to aneknAlthough plaintiff implies tht his former pro se status

excuses the delay (ECF No. 106 at 3), hebleas represented by counsel since October 201

o

\re

b,

and he provides no explanation for the lengthaylbetween the appearance of counsel and the

filing of the pending motion to amend.

Accordingly, the undersigned finds that pi@#if has unduly delayeth bringing these ney
claims. Because “delay... by itself is insuffidi¢a justify denial of leave to amend,” DCD
Programs, 833 F.2d at 186, the courh&uto the other Foman factors.

C. Granting leave to amend would be futile

Two of defendants’ arguments against amendment are best understood as futility i
(1) the statute of limitations; arfd) the sufficiency of plaintif allegations to state a claim
under the ADA and RA. These matters are closéfited, and create a CatR-for plaintiff. In
sum, plaintiff's putative disability rights clainase timely only if they arise from the same eve
at issue in the original complaint and do net i@ any additional, mdy alleged facts — but
without the allegation of new and additional fagilaintiff cannot stata claim under the ADA

I
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and RA. Accordingly, the putative new claims athe¥ time-barred or fail to state a claim for
relief.

1. Plaintiff's claims are brought lonqg aftexpiration of the limitations period

With respect to plaintiff's proposedaims under the ADA and RA, California’s

three-year statute of limitatiofigr actions created by statwpplies. _Sharkey v. O’Neal, 778

F.3d 767, 773 (9th Cir. 2015 alifornia law provides that whealitigant is incarcerated for a
term of less than life, the applicable limitats period is tolled famo years on grounds of
“disability.” Cal. Civ. Proc. Code 8§ 352.1(&)pplying the additional two years for tolling due
to plaintiff’'s imprisonment, he had five yeao initiate an actionnder the ADA or RA. The
Ninth Circuit has also held that prisoners aemnditled to equitable totlg of the statute of

limitations while completing the mandatory exision process. Brown v. Valoff, 422 F.3d 92

942-43 (9th Cir. 2005)At the latest, plaintiff officiallyexhausted his administrative remedies
when his third-level appeal was rejected on December 30,28TF No. 93 at 9, 15.
Assuming plaintiff’'s controllingstatute of limitations began tan on that date, his five-year
limitations period expired on December 30, 20Jegny three and a hajears before he

submitted the proposed amended compfaint.

Q)

Because the statute of limitations has lomgairun, the new claims are time-bared unless

they relate back to the original complaint within the meaning of Rule 15(c) of the Federal R

of Civil Procedure._Valadez-Lopez v. Chertoff, 656 F.3d 851, 857:8&i{9 2011). For an

amendment to relate back, thaioh must have arisen out oftsame conduct, transaction, or
occurrence set forth in the original pleading. Fed. Rule Civ. P. 15(c)(1)(B). “We will find s
link when the claim to be added will likely peoved by the ‘same kind of evidence’ offered in

support of the original pleading.In re Dominguez, 51 F.3d 1502, 15B8h Cir. 1995) (citations

and some internal quotation marks omitted). Where the alleged facts upon which plaintiff’

4 The court previously found that plaintiff wadised by the first and second level response
his appeals, thereby completinghaustion at that time, and thatthe extent he had not been
granted the relief he sought, kislay in proceeding to the thitevel was excused. ECF No. 93
at 15, adopted in full by ECF No. 95.

5 The court notes that plaintiff's limitationsnml had also been expired for approximately or
year when he originally tried to amend thengdaint to add ADA claims. ECF No. 66 at 4.

7
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additional claims are based arise out of the seonduct as his original claim, the Ninth Circui

has found relation back proper. Santana \liddg Inns, Inc., 686 F.2d 736, 739 (9th Cir. 198!

(“Once the defendant is in court arclaim arising out of a particultnansaction or set of facts,
he is not prejudiced if anothelaim, arising out of the sz facts, is added.”).
If the amended complaint seeks to add nefgrmtdants or state claims which are based

allegations arising out of an ewandependent of that described in the original complaint, the

can be no relation back. Percy v. San FisoiGeneral Hosp., 841 F.2d 975, 980 (9th Cir. 1
(finding no relation back wheredtfamended complaint did more than merely change the le
theory on which [plaintiff's] action . . . [was] bad” and instead “implicated an entirely new s
of actors who [were] alleged to have irgd [plaintiff] in a proceeding which occurred
subsequent to, and independent of, the evantghich [he] based his original Title VII
discrimination claim”). Additionally, “an amendment will not relate back where the amendg

complaint ‘had to include additional facts tgpport the [new] claim.””_Echlin v. PeaceHealth,

887 F.3d 967, 978 (9th Cir. 2018) (alteratiomriginal) (quoting Williams v. Boeing Co., 517

F.3d 1120, 1133 (9th Cir. 2008)) (finding no relation back where claims arose from same (¢
transaction, but original “complaifailed to allege at least twadts critical to support [the new
statutory claim]”). Defendantsgue that plaintiff's claims do natrise out of the same conduc
transaction, or occurrence dsltahed in the original contgint. ECF No. 108 at 8.

The proposed amended complaint newly alethpat “Defendants were aware of the
limitations and the inability of [jaintiff] to participate in programs because of his condition” I
“failed to take any reasonable steps to enabldplaintiff] to participate in the programs.” ECI
No. 106-1 at 6-7, 11 34-35, 41-42. Becausenpfbdoes not identify any program with
specificity, or identify ay particular defendant’s acts or omissions that impeded plaintiff's a
to any program, it is not immediately apparent wwbhethe putative disability rights claims arisg
from the same conduct as the original Eighthendment claims. However, the original
complaint did refer to plaintiff's “A.D.A. needsi the context of the acts alleged to violate thg

Eighth Amendment:

Plaintiff is informed and believes and thereon alleges, that
8
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defendants have . . . been aware of Plaintiff[']s A.D.A. needs,
mobility and degenerative hip condition, need for treatment,
therapy and housing at [a] medical fagj as well asconstant daily
pain yet defendants continue to adth Deliberate Indifference to
Plaintiff[']s serious medical needs.

ECF No. 1 at 13, § 17. The original complaint also alleges that

defendants have on [a] consistensibafailed/refused to provide

Plaintiff with medical treatment for [his] degenerative hip
condition, assist in/ have medicstiaff help [him] with dressing,

keeping [his] body clean, help thi grooming, provide therapy,

A.D.A. accom[m]odations or houwy Plaintiff in [a] designated

medical facility.

Id., ¥ 19.
At hearing on the motion to amend, plainsfEounsel argued in effect that the ADA an
RA claims are new theories for relief predicabedthe same facts alleged in support of the Ei
Amendment claim. Counsel directed the ctoaipparagraphs 19 and 21 of the proposed amer
complaint, which allege in general terms that plaintiff was not accommodated or housed ir
compliance with the ADA, as the factual predefor the new ADA and RA claims. Both
plaintiff's pleadings and his argument at hagreflect a theory that equates the disability
accommodation and medical housing issues. Aliegly, the court further notes that the
proposed amended complaint aleges, in language identical tioe original complaint, that:
¢ In May 2010, defendant Sahota failed to@tta request from plaiiff that he be
moved to a medical facility;
e On April 16, 2010, defendant Masuret and the Unit Classification Committee de
plaintiff's request for transfer to a medical facility;
e On April 15 and 16, 2010, defendant Woods faitethke action to ensure plaintiff's
transfer to a medical facility.
ECF No. 106-1 at 3-4, 11 13, 15; ECF No. 1 at 4, 11 3, 5, 6.

Because plaintiff appears to rely on the sémees originally pled to support his putative

d
jht
ded

nied

ADA and RA claims against the individual defendam@tnd has not included any new allegatigns

(other than an entirely condary general allegation) thaé was denied access to programs

available to other inmates, the new claims appeeglate back to the original complaint within
9




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the meaning of Rule 15.However, because the faelfeged in support of the Eighth
Amendment claim are insufficient as a mattela@f to state a claim for relief under the ADA o
RA, plaintiff's success on the relation back s$eads nonetheless to a finding of futility on ot
grounds.

2. Plaintiff's allegations fail to stetcognizable claims under the ADA and

Rehabilitation Act

In order to state a claim und€itle Il of the Americans wh DisabilitiesAct (ADA), a

plaintiff must allege that

(1) he is an individual with a dibdity; (2) he is otherwise qualified

to participate in or receive the benefit of some public entity’s
services, programs, or activitie®) he was either excluded from
participation in or denied the bertefof the public entity’s services,
programs, or activities, or wagherwise discriminated against by
the public entity; and (4) such @usion, denial of benefits, or
discrimination was by reasaf [his] disability.

O’Guinn v. Lovelock Correctional Centé502 F.3d 1056, 1060 (9th Cir. 2007) (alteration in

original) (citation and internal quotation marks omitteédjhe elements of a claim und&604 of

the Rehabilitation Act (RA) are the same, vthile additional requireménnder the RA that the

program at issue receive federal funds. DluvaCounty of Kitsap260 F.3d 1124, 1135 (9th Cjr.

2001) (citation omitted).
“The ADA prohibits discrimination because diability, not inadequate treatment for

disability.” Simmons v. Naya County, 609 F.3d 1011, 1022 (9th Cir. 2010) (citing Bryant v

Madigan, 84 F.3d 246, 249 (7th Cir. 1996)); see &ryant, 84 F.3d at 249 (“[T]he Act would

ner

-

not be violated by a prison’s simgigiling to attend to the medical needs of its disabled prisgners

. ... The ADA does not create a remedyni@dical malpractice.”). Accordingly, facts

® The court understood plaintiff's counsel tg@e at the hearing thtite program to which
plaintiff was denied access was housing in a oadacility. Setting aside the question wheth
a housing assignment can constitute acceaspoogram” for purposes of the ADA or RA,
reliance on plaintiff's previous aligtions regarding the denial tvansfer to a medical facility
would appear to satisfy the relation back statiadd Rule 15(c)(1)(B). Amendment to add any|
other allegations of program exclusion wountat involve the sameonduct, transaction or
occurrence at issue in the original conmpii@and therefore would be time-barred.

” The U.S. Supreme Court has held that Title Il of the ADA applies to state prisons.
Pennsylvania Dep’t. of Corrections Yeskey, 524 U.S. 206, 209-210 (1998).

10

D
=




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

sufficient to state a claim for deliberate indiffecerto plaintiff’s medical needs are not sufficie
to state a claim under the ADA. The proposedratad complaint does not allege any facts th
would, if true, establish thahg defendant discriminated agaipaintiff on the basis of his
disability. Indeed, the proposed amended compig devoid of specifi factual allegations
involving plaintiff's exclusion fom programming because of didéy, denial of services
because of disability, or any other discrintorg act, let alone allegations demonstrating
discriminatory intent. The complaint focuses on the inadegasgtense to plaintiff's disability
and medical needs, which presents an Eigimiendment issue but not an ADA or RA issue.
In support of the disability rights claimthe proposed amended complaint alleges in

general terms that “[d]ehdants were aware of the limitations and inability of [plaintiff] to

nt

at

participate in programs because of his condition™faiked to take reasonable steps to enable . . .

[plaintiff] to participate in the programs.” EQ¥o. 106-1 at 6-7 1 34-35, 41-42. At the hearing,

counsel asserted that plaintivhs denied housing and unspecifigdgrams that might have bet
available. However, a claim that plaintiff svdenied access to some theoretically available
program of an unspecified nature is insuffi¢iensupport relief. Furthermore, the proposed
amended complaint states that plaintiff was seifat Disability Placemen#obility facility (ECF
No. 106-1 at 3-4, 1 15), which irwdites that he was not denittess to a housing facility that

could accommodate his disability needs. To thereplaintiff alleges he was wrongfully denié

2N

174

d

housing in a medical facility, that is a matgrcompassed by his Eighth Amendment claim; there

are no allegations that a medibalusing placement, or any other medical care, was denied ¢
basis of plaintiff's disability.

However plaintiff characterizebe “program” at issue, thebsence of facts supporting g
inference of discriminatory intent dooms hlaims. At the hearing, counsel pointed to
paragraphs 19 and 21 of the proposed amendeglamt as containing the necessary facts.
However, these allegations relate to the adeqoéplaintiff's medical treatment and include n
facts either directly or circunesttially relevant to defendants’ tines. Paragraph 19 states “th
the defendants were aware of [plaintiff's] needs pursuant to the American[s] with Disabilit[

Act, mobility and degenerative hip condition, need for treatment, therapy and housing at a
11
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medical facility, as well as constant daily phint chose to ignore his condition.” ECF No. 106

at 4, 1 19. Paragraph 21 adds that

[from March 2008 to the time of &itransfer to another facility,

defendants on a consistent basidefrefused to mvide plaintiff

with medical treatment for his degenerative hip condition, assist in

or have medical staff help rhi with dressing, keeping his body

clean, help with grooming, provide therapy, A.D.A.

accommodation or housing plaintiff in a designated medical

facility.
Id. at 5, {1 21. Contrary to plaintiff's argumentla¢ hearing, there mere fact that defendants
aware of plaintiff's needs does not demonstrate that they denied him accommodations or
treatment “because of” his disability. At masiese allegations establish that defendants wel
aware of and disregarded plaintiff's serious matineeds, which states a claim for deliberate
indifference. As set forth above, claims of detdte indifference are distt from claims under
the ADA and RA.

Moreover, to the extent pldiff appears to allege that @mdants discriminated against

him in accordance with a policy, custom, or piebf the CDCR (ECF No. 106-1 at 2, § 9), h
fails to identify the official policies or customsth sufficient particularity to state a cognizablg

claim against defendants. Ashcroft v. Iqis6 U.S. 662, 678 (2009) (“Teadbare recitals of

the elements of a cause of action, supported by mere conclusory statements, do not suffig

(citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007))); Hayes v. Voong, 709 F. Apy

494, 495 (9th Cir. 2018) (citing Hafer v. Meldd5BU.S. 21, 25 (1991)) (affirming dismissal of
ADA and RA claims against defendants in thdfictal capacities because the complaint did n
identify policy or custom thatllegedly violated federal law).

Finally, the court notes thatthough the ADA and RA claimare stated “against all

defendants,” these statutes do not support dantdgess against defendanih their individual

capacities._See Daniel v. Levin, 172 F. App47, 149 (9th Cir. 2006) (Plaintiff “cannot seek
damages or injunctive relief pursuant te thDA or RehabilitatiorAct (RA) against the

defendants in their individual capacitiegciting Eason v. ClariCty. Sch. Dist., 303 F.3d 1137,

1145 (9th Cir. 2002)); see also Vinson v. Thomas, 288 F.3d 1145, 1156 (9th Cir. 2002) (“[

plaintiff cannot bring amction under 42 U.S.C. § 1983 agamState officialn her individual
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capacity to vindicate rights created by Title Il of the ADA or section 504 of the Rehabilitatic
Act.”). And because plaintiff is no longer incarated, injunctive relief cannot be had from
CDCR or from defendants their official capacitie$.

For all these reasons, the new wmiaiplaintiff wishes to assert are insufficient as a mat
of law and would be subject to dismissal for fesltio state a claim. Any further amendment t

cure the identified defects would necessarily betbarred for the reasons previously discuss

See Williams v. Boeing Co., 517 F.3d at 1133 rglation back where new statutory claim
involved same general course of events batiired pleading of additional critical facts).
Accordingly, the undersigned concludeattthe proposed amendments are futile.

D. Amendment would prejudice the defendant

Defendants argue persuasivéigt plaintiff's amended complaint, which includes a ne
defendant and two new statutory causes of actimuld unduly prejudice their defense of this
lawsuit. ECF No. 108 at 5-6, 11. They asfi®at adding the ADA and Ralaims is improper
because it would not have been possible for any defendant todt@ieed timely notice of thes
additional claims in order to adequately defendr@merits._Id. Additionally, defendants arg
that adding the CDCR as a defendant is prejatbecause CDCR calihot have reasonably
anticipated on the basis of the original comgl#iat it would be named as a defendant at &dl.
at 11-12. Defendants argue thi@@ additional defendants and nkagal claims would require a
different course of action ithis case._Id. at 5-6, 11.

Although discovery is still open and the plisitive motion deadline has not yet passed
this case is approaching its eighth year. B€E No. 1. The new claims proffered by plaintiff
require investigation into a different setanfcumstances, specifically whether plaintiff's
disabilities were accommodated and whetimgraccommodations were denied because of

plaintiff's disability. ECF No. 108 at 5. Defendarargue, and plaintiff hast disputed, that th

8 The pro se complaint sought injunctive e&lithe proposed amended complaint does not.
Defendants’ mootness argumergaeding injunctive reéf is therefore iapposite as to the
motion to amend.

® The pro se complaint stated a § 1983 clainy.oBICF No. 1. State agencies such as CDCR

cannot be liable under § 1983. Alabama v. P4@8 U.S. 781 (1978) (state corrections
department not proper defendamprisoners’ § 1983 lawsuit).
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CDCR'’s document retention periodshang since expired as to theents placed in issue by th
complaint, and memories have likely faded. kfendants concededtht hearing that there
may be some overlap in the documentary evidareeded to defend against the original Eight
Amendment claim and the proposed ADA and &#&ms. However, the ADA and RA claims
also raise distinct factual issues which cannatelselved on the recomteserved in response ta
the Eighth Amendment claim. For examplejletthe original complaint put defendants on
notice of the need for documentation regardiragntiff’'s suitability for housing at a medical
facility in 2009 and 2010, it providam indication of the need fwreserve documents related tq
the availability of any specific pgrams, plaintiff's accgs to such programs, and the basis for
denials of access.

Although plaintiff stressed at the hearing that housing was raised in his original con

and that information regardirayailable programming should hatheerefore been preserved, the

original complaint does not allege a denial aklaf programs and instead alleges the denial
housing at a medical facility and the inadequacthefavailable treatment and therapy. To as
defendants to prepare evidence regarding new clairfisd witnesses at such a late date is
inherently prejudicial and not warranted by amgemstances presented in plaintiff's motion f
leave to amend. As a result, it is well withire court’s discretion tdeny plaintiff's motion to
amend based solely on the prepadfactor against defendants.

E. Conclusion

For the reasons explained above, the ungiees finds that the proposed amended
complaint is unduly delayed, that the proposeémaiments would be futile, and that amendm
would prejudice defendants. Accordingly,|I§ HEREBY RECOMMENDED that plaintiff's
motion to amend the complaint (ECF No. 106) be DENIED.
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These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court. Such document shddaaptioned “Objectiont® Magistrate Judge’s

Findings and Recommendations.” Any response tobfections shalbe served and filed withi
14
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fourteen days after service of the objections. Jémties are advised thatltae to file objections

within the specified time may waive the rightappeal the District Cotis order. Martinez v.

Ylst, 951 F.2d 1153 (9th Cir. 1991).
IT 1S SO ORDERED.
DATED: August 7, 2018

m::—-—- M
ALLISON CLAIRE
UNITED STATES MAGISTRATE TUDGE
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