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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

REX CHAPPELL, No. 2:10-cv-02676 KIM AC P
Plaintiff,
V. FINDINGS & RECOMMENDATIONS
DUC, et al.,
Defendants.

Plaintiff, a state prisoner, proceeds prasd in forma pauperis with a civil rights
complaint filed pursuant to 42 U.S.C. § 198his matter was referdeto the undersigned by
Local Rule 302 pursuant to 28 U.S.C. 8§ 636(b)urrently pending before the court is
defendant’s motion for summamydgment. ECF No. 63. The cotias considered plaintiff's

declaration and exhibits in oppasit to the motion as well as those documents originally file

Doc. 69

=

with the second amended complaint. ECF Nos. 19, 66. For the reasons discussed below} the

undersigned recommends granting defetiddanotion for smmary judgment.

l. ProceduraHistory

On March 30, 2013 the district court grahf@efendant Strohmaier’'s motion for summary

judgment in part. ECF No. 57. It dismisg@dintiff's claim thatDefendant Strohmaier
endangered plaintiff's life in violain of the Eighth Amendment. Id. at 2-3. However, it deni

the motion as to plaintiff's claim that Defend&@ttohmaier was responsible for causing a del
1
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in medical treatment for plaintiff's back cotidn. 1d. The case was therefore remanded for
further proceedings on this single remainoteym against Defendant Strohmaier, the only
remaining defendant in this actibriThe instant summary judgment motion followed.

[l Allegations in the Second Amended Complaint

Based on the procedural posture of thiecHse facts and allegations of the second
amended complaint will be limited to the singéenaining Eighth Amendment claim. Plaintiff
a California state prisoner whon August 12, 2010, was housed ia #dministrative segregatic
unit (“SHU”) at California Prison — Sacramen{t&€SP-Sac”). ECF No. 19 at 5. Defendant
Strohmaier is a correctional officer at CSP-Sacramento.

After being handcuffed by @ter Whitehead on August 12, 2010, plaintiff was then
turned over to Defendant Strohmaier at the difal)to be escorted to a medical appointmen

ECF No. 19 at 6. Plaintiff asketkfendant if he was going to tatee handcuffs off once he wa

in the medical holding cell, and defendant stated ECF No. 19 at 6-8. After arguing with the

defendant about the handcuffs, defendant pulled dtistick (baton) and sed, “That’s it, take it
back to you cell.”_Id. at 8. Rintiff complied and walked badk his cell. Once Defendant
Strohmaier escorted plaintiff back to his celbiptiff asked defendant if he would come back
get plaintiff once the doctor finigkl seeing the other inmates wikere waiting._Id. Defendant
stated, “take it in your cell, | ain’t gonna tell yagain.” 1d. Plaintifivas not permitted to see
the doctor on August 12, 2010 as a result of Defendant Strohmaier’s actions, which cause
plaintiff to suffer additional back pain. _Id. at 11.

[l. Defendant’sMotion for Summary Judgment

In the current motion, Defendant Stronmaieseats that he is etigd to judgment as a
matter of law because: 1) he did not subject plhitatia substantial risk of harm; 2) he did not
act with deliberate indifferenc8) plaintiff was the cause ahy delay in receiving medical
treatment for his back condition; and, 4) aefant is entitled to qliied immunity. See ECF

No. 63-1 at 2.

! By order filed January 6, 2012, defendants [huzman, Silva, Daly, Pereira, and Virga wer
dismissed from this action. ECF No. 25.
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V. Plaintiff's Opposition

Plaintiff contends that Defendant Strohmaigs aware of plaintiff's need for medical
treatment on August 12, 2010 because of his histosgiatires as well asaHact that his back
was locked to one side. ECF No. 66 at 3.aAssult of the delay in seeing a doctor due to

Defendant Strohmaier’s actionsapitiff asserts that his backmdition deteriorated further and

now he walks with the aide afcane, requires physical therapgd takes morphine for his lowe

back pairf ECF No. 66 at 5.

In addition, plaintiff argues #t his medical record frougust 17, 2010 is fabricated.
ECF No. 66 at 6. In support of this claim, pldinaileges that he was #te federal courthouse
Sacramento on August 16-17, 2010 for a jury trigdnother one of hisdl cases, Chappell v.
McCargor, 2:02-cv-02299-GEB-KJM. Howeveneview of the court docket in that case
indicates that the jury returned its vetda July 19, 2010, almost a full month before the
incident in dispute in the current cageCF No. 67 at 16 (Judgment in 2:02-cv-02299-GEB-
KMJ). Therefore, plaintiff has failed to estesbl that his medical records submitted with the
summary judgment matn are fabricated.

Plaintiff also challenges thgualifications of Dr. Ma, whoudbsequently treated plaintiff
and submitted an affidavit along with defendastisnmary judgment motion, because he is n

an orthopedic surgeon or back specialist. EQF6% at 6-7. In an effoto undercut Dr. Ma’s

evaluation and assessment, plaintiff submits nadecords from beforend after the August 12

2010 missed medical appointmei@ee ECF No. 66 at 28-31, 33-35.

n

2 A large portion of plaintiff's opposition to éhcurrent summary judgment motion, rehashes the

endangerment claim against Defendant Strohmwaéeh this court has already dismissed. Se
e.g., ECF No. 66 at 3, 8-11. The court further ntitasthe additional chronos which plaintiff
submitted as exhibits to the current summary judgmetion still fail to establish that he had
waist chain chrono effective August 12, 2010. EEE& No. 66 at 52-55, 57. These chronos
became effective after August 2010. Defendant abjecthese chronos for this same reason.
ECF No. 68 at 1.

3 A verified pleading constitutes an oppositffijavit for purposes of the summary judgment
rule. Jones v. Blanas, 393 F.3d 918, 923 (9th20i04). Therefore, plaintiff's declaration in
opposition to summary judgment may be considerkeere it is based on personal knowledge
sets f)orth specific facts adssible in evidence. McElyea v. Babbitt, 833 F.2d 196, 197 (9th C
1987).
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V. Defendant’'s Objections to Plaintiff's Evidence in Opposition

Defendant filed an objection to various ébits filed by plaintiff in his opposition to the
summary judgment motion. ECF No. 68. Defendahtst objection is to the declaration of
Timothy Watts on the grounds thatacks foundation, is vague &stime, and contains impropd
lay opinion testimony. Id. at 1. As this declaatonly pertains to the waist chain policy at

CSP-Sac, it is only relevant to the endangertlaim which has already been dismissed.

Accordingly, the court will not consider thevidence in reference to the pending motion. The

defendant’s objection itherefore moot.

For the same reason, the court alsdlides to consider the Comprehensive
Accommodation Chronos to which defendant objects because they all fo#tedacident in
dispute and, are, therefore irrelaaSee ECF No. 66 at 52-57.

Defendant also objects to dtér from the law firm of Rosen, Bien, Galvan, and Grunfs
on the grounds that it is heaysand contains improper lay opom testimony. ECF No. 68 at 2.
Because the letter pertains to events occuatrige California Correctional Institution and not
CSP-Sac, it is not relevant to the present litoga Therefore, it will not be considered by the
court. Accordingly, defendastobjection is moot.

Likewise, Operational Procedure No. 3 pering to CSP-Sac’s policy for escorting
general population inmates is not relevant toctireent litigation because it is undisputed that
the time of the August 12, 2010 incident, plainivéis not in the generpbpulation, but rather in
administrative segregation. For this reasonQperational Procedure will not be considered
the court. Defendant’s objection to this additibpiece of evidence is also moot. See ECF N
68 at 2.

The only remaining objection to plaintiffessidence in opposition to summary judgmer
is to a second affidavit from inmate Timottatts. ECF No. 66 at 59. Defendant objects on
basis that it is vague as to the time pedatussed, it lacks foundati, contains improper lay
opinion, and contains hearsay. ECF No. 68.

Pursuant to Rule 56(c)(4) tife Federal Rules of Civil Predure, an affidavit submitted

in opposition to a summary judgment motion “must be made on personal knowledge, set ¢
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that would be admissible in evidence, and showtti@affiant or declarant is competent to teg
on the matters stated.” At tsemmary judgment stage, the doi@cuses not on the admissibili

of evidence's form but on the admissibility af @ontents. Block v. City of Los Angeles, 253

F.3d 410, 418-19 (9th Cir. 2001).

The declaration at issue isdeal on what the affiant persolyadbbserved about plaintiff's
back. Therefore, the portions of the declarasi@ting that plaintiff wa “bent over to his left
side” during the months of July-October 2010 and that he observed plaintiff using a cane i
are admissible evidence. ECF No. 66 at 59. réh&ining portion of the declaration is deeme
inadmissible as it is not based on personal knowlefitfee affiant. Thus, the court will sustair
the objection in part, and will consider only the portion of the affidavit that is based on perg
knowledge rather tharelarsay or opinion.

VI. Legal Standards for Summary Judgment

Summary judgment is appropriate whenrtine@ving party “shows that there is no genui
dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).

Under summary judgment practice, theuimg party “initially bears the burden of

proving the absence of a genuine issue of matagal’ In re Oracle C@. Securities Litigation,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the reco
including depositions, documents, electronicalyet information, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or that theies@ party cannot produce admissible evidence t
support the fact.” Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-moving party bears the f
of proof at trial, “the moving party need only peothat there is an absence of evidence to suj
the nonmoving party’s case.” Oracle Corp., 623drat 387 (citing Celotex, 477 U.S. at 325);
also Fed. R. Civ. P. 56(c)(1)(B). Indeed, summynjudgment should be entered, after adequat

time for discovery and upon motion, against aypatto fails to make a showing sufficient to
5
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establish the existence of an element essentthbtqgarty’s case, arah which that party will

bear the burden of proof at trial. See Celo#a%, U.S. at 322. “[A] cmplete failure of proof

concerning an essential element of the nonmovimnty’sacase necessarily renders all other fa¢

immaterial.” 1d. In such a circumstansemmary judgment should be granted, “so long as
whatever is before the district court demoatss that the standard for entry of summary
judgment, . . ., is satisfied.” Id. at 323.

If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n. The opposing party must demonstrate tha

fact in contention is materialg., a fact that might affethe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.ImM77 U.S. 242, 248 (1986); T.W. Elec. Ser

Inc. v. Pacific Elec. Contractors Ass’n, 809 F6&a6, 630 (9th Cir. 1987), anldat the dispute is

genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establihe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively iriatsor. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffgiring versions of the truth g

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierd

the pleadings and to assess the phoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County TransittAarity, 653 F.3d 963, 966 (9tir. 2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg
6
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drawn. See Richards v. Nielsen Freightds, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally,demonstrate a genuine issue, the opposin
party “must do more than simply show that theresome metaphysical doubt as to the materig
facts . ... Where the record taken as a wholedomot lead a rational trief fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”_Matsusta, 475 U.S. at 587 (citation
omitted).

Plaintiff was contemporaneously adwdsaf the requirements for opposing a motion
pursuant to Rule 56 of the Federailes of Civil Procedure. €& ECF No. 63 at 2-3; see also
Rand v. Rowland, 154 F.3d 952, 957 (9th Cir. 19@8)banc), cert. denied, 527 U.S. 1035

(1999); Klingele v. Eikenberry, 849 F.2d 409 (9th Cir. 1988).

VIl.  Facts

All facts are undisputed unless noted. Aumgust 10, 2010, Chappell completed a Hea
Care Services Request Form requesting to gdgsician for weight Iss and a liquid nutritional
supplement. ECF No. 63-3 at 12. On August 11, 2010, a Registered Nurse Baiden review
Health Care Services Request Form and sckddbhappell for the doctor (MD) line on Augus
12, 2010._1d.

In August 2010, any administrative segregatinmate who was waiting for a doctor vis
was required to remain in a holding cell, harfteli behind his back, unless he showed a valiq
waist chain chrono tthe escorting officet. ECF No. 63-3 at 3 (Declaian of B. Shrohmaier).
This practice helped enswsafety and security. Id.

This court has previously determined based erethdence in the record that plaintiff d

* While plaintiff asserts that he was not schedutesee Dr. Duc “for anything but his back,” h
submits no evidence to dispute the Health Carei@s Request form thataintiff was himself

responsible for filling out._See ECF No. 66 at 7.this vein, the court notes that plaintiff cannot

create a triable issue of fdoy contradicting himself. See Radobenko v. Automated Equipm
Corp., 520 F.2d 540, 544 (9th Cir. 1975).

® In dispute of this fact, plaintiff submitted ©mtional Procedure No. 3 from CSP-Sac dated
2013. ECF No. 66 at 61-67. Even if this Operal Procedure was in effect in August 2010,
which is far from established,would not be relevant becauseitly applies to inmate escorts
from general population. It is undisputed tGatappell was an administrative segregation inm
in August 2010. Therefore, this Operationald@dure has no bearing oretbourt’s analysis an
will therefore be disregarded.
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not have a valid waist chain chrono on August 12, 2010. See ECF Nos. 53 at 3 (Findings
Recommendation), 57 (Order partially adoptiigdings and Recommendations). As a result
prison staff cuffed Chappell’s hds behind his back and Stroheragscorted Chappell to the
medical clinic to see Dr. Duc. ENos. 19 at 6-7; 63-3 at 3.

According to defendant, Chappell objectedviiting for the doctor visit in a small
holding cell with his hands cuffed behind his ba8lCF No. 63-3 at 4. The medical clinic are:
did not have a larger holding tei which Chappell could hawsaited. ECF No. 63-3 at 4.
Strohmaier told Chappell that he could waitligg doctor visit in the hding cell with his hands
cuffed behind his back, or he could returmi®cell. ECF No. 63-3 at 4. According to
defendant, Chappell chose to have Strohneseort him back to his cell._Id.

Plaintiff contends that Defendant Strohmaier extended his batonldnaamtiff “that’s

it, take it back to your cell.” ECF No. 66 at When plaintiff asked Defendant Strohmaier if he

would come and get plaintiff aft¢he other inmates had seee thoctor, Defendant Strohmaier
refused, according to th@aintiff. 1d.

Strohmaier completed a refusal of exaation form on August 12, 2010, which stated:

“I/M refused to go into cage to wait his turnS. Belan signed the form as a witness. ECF Ng.

63-3 at 13. The Primary Care Progress NotAfrgust 12, 2010 indicates that Chappell refus
to come to the MD line and had refusedcenvin the past. ECF No. 63-3 at 14.

On August 14, 2010, Chappell completed a Health Care Services Request Form
requesting to see a physician for back pain andhwéoss. ECF No. 63-3 at 15. On August 1
2010, Nurse Taylor noted on the Health Care $es/Request Form that Chappell was a no s
for his appointment on August 17, 2010. Id.

On August 26, 2010, fourteen days after the scheduled appointment with Dr. Duc,
Chappell was seen by a registered nurse fdod& pain. ECF No. 63-3 at 16-17. The nurse
noted that Chappell had back pain for the pastweeks._ld. The nurse further noted no
swelling, normal range of motigiROM), and steady gait and stance. Id. The nurse indicate
that Chappell refused medication. Id. Theseweferred Chappell ®odoctor as a routine

referral. 1d.
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On September 16, 2010, Chappell was seddrbiMa. ECF No. 63-3 at 18-19. Chapp
attributed his back pain to a lumpy mattreBE€F Nos. 63-3 at 18, 22 (Declaration of J. Ma,
M.D.). Dr. Ma noted that Clpgell now had a new mattress but the pain persisted. ECF No
at 18. Dr. Ma expected that Chappell's bpekn would improve soonitih the new mattress.
ECF No. 63-3 at 18, 23. Dr. Maddnot attribute Chappell’'s bagain to the unavailability of
any particular treatment the preus month._Id. Dr. Ma notatiat Chappell had an MRI of his
back in 2004._1d. Dr. Ma explained tha¢ tbrior MRI indicated nitning significant, given
Chappell's age. ECF No. 63-3 at 18-19, 23. Nda.further explained that most people at
Chappell’s age will have some degeneration of the disks and facet arthritis. 1d. Dr. Mare
a further follow-up appointment in 30 days #oback pain checkup. ECF No. 63-3 at 19, 23.

Plaintiff counters this medical evidence wah affidavit from a fellow inmate, Timothy
Watts. ECF No. 66 at 59. Mr. Watts avers tiasaw plaintiff during the months of July-
October 2010 and he was bent ovehiwleft side._Id. The atint further states that he saw
plaintiff again in 2012 and by thére was using a cane._Id.

Strohmaier was not responsible for scheduappointments with physicians or other

medical staff. ECF No. 63-3 4t Strohmaier was not awaratiChappell would be unable to

63-3

jueste

make a new appointment in a timely mannet. $trohmaier was not responsible for Chappell’s

missed appointment on August 17, 2010. Id. Steosanwas not aware that returning Chappe
to his cell on August 12, 2010, would cause a subatatglay in access toealthcare or cause

Id.

Chappell any harm
VIIl. Analysis
The civil rights statute under which plaintif proceeding, requires that there be an ac

connection or link between the actions of the deémts and the deprivation alleged to have b

suffered by plaintiff._See Monell v. Depamrént of Social Servs., 436 U.S. 658, 692 (1978);
Rizzo v. Goode, 423 U.S. 362, 370-71 (1976); Leer v. Murphy, 844 F.2d 628, 633-34 (9th

1988). “A person ‘subjects’ another to theodeation of a constitutional right, within the
meaning of § 1983, if he does an affirmative act,i@pgtes in another's affirmative acts or on

to perform an act which he lisgally required to do that aaes the deprivation of which
9
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complaint is made.”_Johnson v. Duffy, 588 F720, 743 (9th Cir. 1978), (citing Sims v. Adan

537 F.2d 829 (5th Cir. 1976)). The requisite causal connection can be established not on

some kind of direct personal paipation in the deprivation, butsad by setting in motion a seri¢

of acts by others which the actor knows or reabbnshould know would cause others to inflig
the constitutional injury._ld. at 743-44.

When an inmate seeks money damages, asseppo injunctive relief, the inquiry into
causation must be individualized and focus ordiltees and responsibiliseof each individual
defendant whose acts or omissions are allegbdue caused a constitutional deprivation. Se
Leer, 844 F.2d at 633. Sweeping conclusorygaliens will not suffice to prevent summary
judgment. _Id. at 634. The inmate must showtiliaj the specific prison official, in acting or
failing to act, was deliberatelpdifferent to the mandates of the Eighth Amendment; and (2)
this indifference was the actual and proximate cause of the deprivatianioftate’s right to be
free from cruel and unusual punishment. Id.

The Ninth Circuit has held that, in ordemaintain an Eighth Amendment claim basec
on prison medical treatment, an inmate must sta®hiberate indifference to serious medical

needs.”_See Jett v. Penner, 439 F.3d 1091, 1096 (9th Cir. 2006) (citing Estelle v. Gamble

U.S. 97, 104 (1976)). The NinthrCuit has additionally recognizedat a delay in treatment m
state a claim under 42 U.S.C. 8 1983; howeverdét@y must result in further harm to the

inmate. _See, e.g., Hallet v. Morgan, 296 F.3d 732, (9th Cir. 2002); Hunt. Dental Dept., 865

F.2d 198, 200 (9th Cir. 1989); Shapely v. Ndw#8d. Of State Prison Comm’rs, 766 F.2d 404

407 (9th Cir. 1985) (“[M]ere delay of surgery, atut more, is insufficierto state a claim of
deliberate medical indifference. . . . [Prisoneduld have no claim for deliberate medical
indifference unless the dial was harmful.”)

Summary judgment is approgte as to those clainvghich involve defendant’s
interference with plaintiff's medical visit and dadirate indifference to gintiff's medical needs,
because plaintiff has failed to carry his dem of proof._See Celotex, 422 U.S. at 322.
Specifically, plaintiff has failed to establish thi2éfendant Strohmaier caused plaintiff further

harm by interfering with or daying plaintiff's treatment._&e Leer, 844 F.2d a 633-34; see als
10
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McGuckin v. Smith, 974 F.2d 1051, 1061 (9th Cir. 1992), overruled on other grounds by W

Techs., Inc. v. Miller, 104 F.3d 1133 (9th Cif97) (en banc) (summajydgment appropriate

where plaintiff failed to show that named midiual defendants failed foerform their duties

properly).

A. Serious Medical Need

In order to show that he §@ serious medical need, pl#frmust demonstrate that the
failure to treat his back condition could resulturnther, significant ijury or the wanton and

unnecessary infliction of pain.e8 McGuckin, 974 F.2d at 1059. “Taristence of an injury tha

MX

At

a reasonable doctor or patient would find important and worthy of comment or treatment; the

presence of a medical conditiorattsignificantly affects an indigual’s daily activities; or the
existence of chronic and substial pain are examples afdications that a prisoner has a
‘serious’ need for medicateatment.” Id. at 1059-60.

This plaintiff has done, as he has provigedience that he suffers from degenerative

back and disc problems, and that he was tddatepain as early as 2004. See ECF Nos. 19 g

17- 20; 44 at 39-40. He has also stated thatiffered pain when he did not see the doctor o

August 12th, and he described this pain aslidigtiing. See ECF No. 44 at 14. Defendant has
offered any evidence in rebuttal. Plaintiff lresordingly established the existence of chronig
and substantial pain, indicatiagserious need for treatment.

B. Deliberatdndifference

In order to show that defendant’s respowss deliberately indiffie@nt, plaintiff must
demonstrate both a purposeful act or failure $poad to his pain or possible medical need, a
harm caused by the indifference. This plaintif In@t done. His evidence shows that he war
to see the doctor for treatmert August 12th, that he did nottge see the doctor on that day,
that defendant returned plainti@f his cell after plaintiff declined to wait in the holding cage
selected by defendant, and thatsaw a doctor on September 16, 2010, roughly a month aft
incident at issue. The undersigned will assuor purposes of analysis that Defendant
Strohmaier was aware on August 12lef severity of plaintiff's pain.

However, plaintiff does not@lain why Defendant Strohnexiwas responsible for the
11
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missed appointment, or — more importantly ~tfee one-month wait until plaintiff's September

16, 2010 appointment. See OSU Student Alliance v. Ray, 699 F.3d 1053, 1072, n.12 (9th

2012) (“To state a § 1983 claim against a governmefgndant, the plaintiff must allege that t

defendant acted with sufficient culpability teebch a duty imposed by the relevant provision

federal law.”);_McGuckin, 974 F.2d at 1062 (individual doctors not responsible for delay when

prison referral committee and prison administration responsible for scheduling surgical treatmen

and “charged with ensuring that [plaintiff's]rgery occurred promptly.”); Leer, 844 F.2d at 633-
34. Plaintiff's conclusory allegations that “defentieefused to allow platiff to see the doctor”
(SAC at 12; ECF No. 44 at 5) are unsupported bydlcord, and insufficient to meet plaintiff's
burden on summary judgmenteé&sCarmen, 237 F.3d at 1028. Nothing in the complaint or in
plaintiff's evidentiary showinggygests that Strohmaier had authority over the scheduling of
medical appointments.

In addition, plaintiff has not reed a triable issue of fatgarding harm from the delay.
Plaintiff alleges in very genertgdrms that his back “has nevsren this messed up,” ECF No. 19
at 10-11, but does not provide angtialinking the state of his baeck the time the complaint was
filed to the events of August 12, 2010 —d&ine to Defendant Strohmaier. While the

undersigned fully credits plaifitis allegations of debilitatig pain between August 12, 2010 and

September 16, 2010, plaintiff has presented no reason to believe that his pain during this period

was different from the chronic pain he has s@ffiebefore and since, or that his underlying
condition was aggravated by the delay at isgbe . Jett, 439 F.3d at 1097 (inmate presented
sufficient information to presematgenuine issue of material faghere inmate had fractured his
thumb yet did not see a hand specialist, asmerended by other treatimpctors, for more than
nineteen months after the initial injury, in \wh time the fracture had aked badly, resulting in
continuing diminished use of the hand); Shgpk66 F.2d at 407 (mere delay in surgery, withput

more, is insufficient to state a claim of deliberatedical indifference, where plaintiff alleged @

=

five-year delay in knee surgery, causing permadantage to his knee). Quite to the contraryj,
the September 16, 2010 doctor’s notelatted plaintiff's “flare up to the mattress he had beep

sleeping on, not to the unavailatyilof any particular treatmemiie previous month. ECF No. 44
12
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at 39. In fact, this is fullgonsistent with plaintiff's owmllegations in the second amended
complaint where he attributes his back probterhis mattress. ECF No. 19 at 5. Accordingly
the asserted injury is too attenuated fromdéfendant’s conduct wupport relief. Because
plaintiff has failed to establisihat the defendant was responsifalethe delay in plaintiff’s

treatment, and that plaintiff suffered further haasna result of the one-month delay, defendar
entitled to summary judgment.

Because defendant is entitled to summadgment for the reasons explained above, tf
court need not reach the gtien of qualified immunity.

IT IS HEREBY RECOMMENDEDthat defendant’s motion for summary judgment (E
No. 63) be granted and this cdmedismissed with prejudice.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(p) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The

parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).
DATED: May 19, 2014 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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