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ersheds Project et al v. Bureau of Land Management

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

WESTERN WATERSHEDS
PROJECT, et al.,

Plaintiffs, No02:10-CV-02896-KIM-KJIN

VS.

BUREAU OF LAND
MANAGEMENT,

Defendant,
FLYING M RANCH, et al.,

Defendant-Intervenors

This matter is before the court the parties’ cross motions for summary
judgment. (ECF 77, 83, 84, 87.) Plaintiffs as8&i’'s renewal of grazing permits in Eastern
California violates the Federal Land Policy atdnagement Act and the National Environme
Policy Act. The court held hearing on thetrans on March 14, 2012. Natalie Havlina apped
for plaintiffs, J. Earlene Gordon appeareddefendant Bureau of Land Management (“BLM”
Brandon Jensen appeared fofetielant-intervenor Flying M Rahq“Flying M”), and Suellen
Fulstone appeared for defendant-intervenor RiNstone Company (“Fulstone”) (collectively,
“defendant-intervenors”). Having reviewed thet@s’ briefs and consated their arguments,
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and reviewed the substantial adimtrative record in this case, for the reasons below, the co
GRANTS in part and DENIES in part each motion.
l. FACTUAL AND PROCEDURAL BACKGROUND

BLM has authority under the Federal Land Policy and Management Act

(“FLPMA”), 43 U.S.C. 8§ 1701et seq.to issue livestock grazirmgermits for federal landsSee
43 C.F.R. 8 4100.0-Et seq Grazing permits generally are valid for ten years and may be
renewed.ld. 88 4110.1(b)(1), 4130.2. Under BLM’s gragiregulations, grazing is managed
public lands under the principle of multiplesuand sustained yield, and in accordance with
applicable land use plans.” 43 C.F.R. § 4100.@8azing permits are required to have “term
and conditions determined by the authorized offiodye appropriate tachieve management a
resource condition objectives for the pultdinds and other lands administered by the
[BLM]....” Id. 8 4130.3. Such terms and conditionsude “the kind and number of livesto

the period(s) of use, the allotment(s) to be uaad,the amount of use, amimal unit months, fqor

every permit or lease.ld. § 4130.3-1(a).

Three sets of standards, establishg®LM in accordance with the FLPMA, arg
relevant to this action. THeroadest standards are the “@ahCalifornia Standards and
Guidelines for Livestock Grazg” (“Central California Statiards” or “Rangeland Health
Standards”), which contain the managemeniddeds and guidelinesrfthe entire Central
California geographicairea. (Doc. 186: AR5777); 43 C.F.R. § 4180.2. The Central Califor]
Standards set standards for watershed functi@bp@gical processes, water quality, and habita
of protected species. (Dot86: AR 5780.) These Stamda apply only when a grazing
allotment is not meeting certain criteria detifgy the Standards themselves. (Doc. 186: AR
5791.)

! “Doc.” refers to the document number Bladsigned to the documents that make up the
administrative record. A copy of the administratrecord (“AR”) was lodged with the court.

(ECF 39, 58, 78.) A citation to “Doc.” followdal a citation to “AR” references the document

number in which the citeAR page appears.
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Second, the 1993 Bishop Resource Managelamt (“Bishop RMP”) applies to| a

smaller geographic areaSdeDoc. 233: AR 8873.) The Bishop RMP is administered by the

Bishop Field Office, which manages 750,000 acrdarad in Eastern California’s Inyo and Mono

counties. (Doc. 233: AR 8881, 8971-8973; Doc.AR:1269.) A total 606,000 acres of this

land, divided into 58 allotments, are open to grazifg@geDoc. 49: AR 1269.) The Bishop RMP
defines mandatory conditions for grazingtbase allotments. (Doc. 233: AR 8890-8902, AR

8967-8977.)

The most specific standards relevant ie tase are the challenged grazing pefmits

themselves, which were issued by the Bisha@ddFDffice in 2010. (Doc. 9; Doc. 13.) The
Bishop Field Office’s 58 grazing allotment®arouped into nine management areas. The
challenged grazing permits relate to the Bddills Management Area Bodie Hills”), which
encompasses 121,150 acres of public lands located of Mono Lake. (Doc. 233: AR 8910.)
Plaintiffs challenge BLM’s reneal of grazing permits on four spific allotments within the
Bodie Hills Management area: the Bodie M@int Mono Sand Flat, Potato Peak and Aurora|

Canyon allotments (collectivelyBodie Hills allotments”). $eeCompl., ECF 1.) Defendant-

intervenor Fulstone is the permit-holder foe fhotato Peak and Aurora Canyon allotments, gnd

defendant-intervenor Flying Molds permits for the Bodie Mountain, and Mono Sand Flat
Allotments. (Doc. 1: AR 1; Doc. 9: AR 166).

Before BLM renewed the permits for the Bodie Hills allotments, in September

2008, BLM issued an environmental assessment’{fBAalyzing the anticipated environmentgl

impacts of renewal. SeeDoc. 49: AR 1238.) Prior to issg the final EA, BLM published a
draft version for public commen®Ilaintiff Western Watersheds suggested changes to the d
EA, which BLM considered and addressed i final EA. (Doc. 53: AR 1374; Doc. 49: AR
1238.)

BLM has designated two of the spedi®wn to inhabit the Bodie Hills
allotments as “sensitive species”. the greater sage groeisgdcercus urophasianuand the
pygmy rabbit brachylagus idahoengis (Doc. 49: AR 1323-1330.) The Bishop RMP contai

raft
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provisions to protect these sdive species. (Doc. 233: AR 8897Among these prescriptions
required yearlong and seasonal protawiof these animals’ habitats.

In 2003, several parties, including plédih¥Western Watersheds, petitioned the

U.S. Fish and Wildlife Service to list the pygmabbit as endangered or threatened under the

Endangered Species Act. (Doc. 3: AR 6.)2005, the U.S. Fish and Wildlife Service (“FWS’
published a 90-day finding in the Federal Registich stated that listing was not warranted
(Id.) The federal court for the District ofddo vacated and remanded the finding, ordering R
to issue a new finding on or before December 26, 2007Watersheds Project v. Nortd@V
06-00127SEJL, 2007 WL 2827375 (D. Idaho Sept. 26, 2007). FWS issued the new 90-d¢
finding on January 8, 2008, statindpét the petition presented stdo#tial information indicating
that the petitioned action may be warrantead aitiating a 60-day public comment period.
(Doc. 3: AR 6.) On September 30, 2010, theS-Mdsued a proposed fimgj that listing was not
warranted. I¢.)

Plaintiffs filed their complaint challengg BLM’s renewal of the grazing permit
on October 26, 2010. Plaintiffs’ two claims alldgjeM’s actions violated the 1) FLPMA and 2
the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 43&tised: The court will
address each of these claims in turn afteregbking the threshold jurisdictional issues of
exhaustion and standing.

Il. JURISDICTION

A. IssueExhaustion
Defendant-intervenors Flying M amkdilstone contenthis court cannot
entertain plaintiffs’ FLPMA claim because pl&ifs did not raise theiFLPMA arguments durin

the administrative process. Flying M and defenid&_M argue this couracks jurisdiction to

hear any claims brought by plaintiffisat were not raised during tadministrative process. (EC

83-1 at 12-13; ECF 84-1 at 17-18.)Idtane similarly argues plaifits did not raise the issue @

2 Plaintiffs’ complaint also alleges that BLM vaied its Special Status Species Policy. As th
court addresses more fully below, plaintiffs appear to have abandonethitidetause of action
alleging violation of the FLPMAhrough violation of BLM'’s Speai Status Species Policy.
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the contested grazing decisionslating the Bishop RMP at any time during the administrati
process, but asserts instead that this lapse npaingffs’ FLPMA claim fails as a matter of lay

(ECF 87-1 at 21-22.) The court construes nigd@t-intervenors’ argumenas raising issue

exhaustion only. If defendanttervenors also are arguing exhaus of administrative remedies,

the court finds this argument has no merit. rRitis challenging BLM grazing decisions in this

Circuit are not required taxbaust administrative remedie¥/. Watersheds Project v. Salazar
843 F. Supp. 2d 1105, 1123 (D. Idaho 2012) (citldaho Watersheds Project v. Hal807 F.3d
815, 827—28 (9th Cir. 2002)).

Plaintiffs are two regional not-for-ptibtonservation organizations dedicate
protecting the Western United Stdteatural resources. (Compl. 11 11-12.) Plaintiffs argue
defendant-intervenors confuse exhaustion of adtnative remedies witlssue exhaustion, tha
the FLPMA does not require exhaustion of admiaiste remedies, anddhissue exhaustion is
not applicable to their FLPMA&laim. (ECF 90 at 18-22.)

Defendant-intervenorgte Vermont Yankee Nuclear Power Corp. v. Natura

=

J to
that

Resources Defense Council, In€35 U.S. 519, 553 (1978), and rethtases to contend plaintiffs

are barred from raising claims befdahes court that were not raised in the administrative prog
(See, e.g ECF 83-1 at 12; ECF 84-124; ECF 87-1 at 22.) Und&fermont Yankeand its
progeny, parties “challenging an agency’siptiance with NEPA must structure their
participation so that it . . . alerts the agencthi[parties’] position andontentions, in order to
allow the agency to give thesue meaningful emsideration.” Dept. of Transp. v. Pub. Citizen
541 U.S. 752, 764 (2004) (internal quotations andicitaomitted). Plaintiffs argue this line of
cases is distinguishable on two grounds. Ringse cases’ exhaustionldiags are applicable
only to NEPA, and in the instant case defendatgrvenors’ exhaustion gmments relate only t
the FLPMA. (ECF 90 at 20-21.) Second, the Ninth Circuit has refused to applgrthent
Yankeeadoctrine to other statutesld(at 20 (citingNw. Envir. Def. Ctr. v. Bonneville Power
Admin, 117 F.3d 1520, 1535 (9th Cir. 1997)NEDC’).) In short, plaintiffs contend defendarj
intervenors do not cite any ldgauthority requiring plaintiff4o exhaust their FLPMA claims

prior to seeking judicial review.Id. at 21.)

€SS.

o




© 00 N o o b~ W DN B

N NN N N DN NNNRNR R P P R R B R B
0 N O OO M W N P O © 0N O 0o W N P O

While specific guidance on issue exysion has been provided for certain
statutes like NEPAsee, e.gPub. Citizen.541 U.S. at 764—65, no brigime standard for
FLPMA issue exhaustion exists in the Ninth Circisee Or. Natural Desert Ass’n v. McDaniq
751 F. Supp. 2d 1151, 1159 (D. Or. 2011) (surveyingisstnaustion casestihis Circuit and
holding plaintiffs satisfied FLPMA issue exhausti@guirement). As a general rule, courts in
this Circuit will consider only those issuesthvere “presented before an administrative

proceeding at the appropriate timé\at'| Parks & Conservation Ass’n v. BLM06 F.3d 1058,

1065 (9th Cir. 2009) (quotinglarathon Oil Co. v. United State807 F.2d 759, 767-68 (9th Ci.

1986)) (internal quotations omitted). Howevers theneral exhaustion requirement should bg
interpreted “broadly”: it is fulfilled if plaintiffsappeal “provided sufficient notice to the [agen
to afford it the opportunity to rectify thealations that the pintiffs alleged.” 1d. (qQuotingNative
Ecosystems v. Dombe@04 F.3d 886, 899 (9th Cir. 2002)ht@rnal quotations omitted).
Plaintiffs are not required to rais@ issue in precise legal termg. Thus, even “general
objection[s]” to an agency action under the FLA&Man suffice if the objections, taken as a
whole, provide the agency sufficient noticetsat the agency can resolve the claicDaniel
751 F. Supp. 2d at 1163-64 (citilepho Sporting Cong., Inc. v. Rittenhop885 F.3d 957, 965
66 (9th Cir. 2002) antlative Ecosystems Councl04 F.3d at 899). However, general

objections that are too attenuateahfrthe issues raised before the district court will not suffi¢

Great Basin Mine Watch v. Hankin456 F.3d 955, 967 (9th Cir. 2006).

Plaintiff WesternWaterseds Project (“WWP”) raised objections to BLM’s
contested July 27, 2009 grazing dgans at several administize stages. On July 23, 2008,
WWP objected to the EA for livestock grazingthe Bodie Hills allotrents. (Doc. 53: AR
1374-1390.) In its objection lett WWP repeatedly refereed FLMPA requirements and
discussed its concern for thelfeee of the sage grouse ane fygmy rabbit in light of the
impacts that livestock grazing on the allotmentaild have on these two species, impacts su
trampling and loss of vegetative covéDoc. 53: AR 1377-380, 1383-1384.) WWP also
protested the proposed grazing decisions dolégc 17, 2008, stating that the revised EA

“acknowledg[es] that livestock grazing impactgegrouse, pygmy rabbit, and the American
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pika” but “failed to fully analyge the site-specific impacts oftlproposed action on these speq
or their habitat . . . .” (Doc. 42: AR 1178.)nA&lly, in its August 28, 2009 appeal of the final
grazing decisions, WWP reiterated the above caorsceeferenced the fatttat the governing lar
use plan is the Bishop RMP, and included laggufrom the EA, which stated the Bishop RM
controls the height requirement foparian vegetation. (Doc. 31: AR 702, 712.)

Defendant-intervenorsorrectly note these objectiort not contain the specific
arguments plaintiffs assert before this coulying M takes the position that WWP’s general
comments to the agency about alleged impaifcggazing on wildlife habitat are too attenuatec
from WWP’s FLPMA arguments in this actionattBLM is not providingyearlong and season
protections to sage grouse gnaymy rabbit habitat as requiregecifically by the Bishop RMP
(ECF 83-1 at 13-14.) At hearing, counsel for teule similarly arguethat WWP never claime)
in its arguments at the administrative letrelt BLM violated the FLPMA specifically by
infringing the Bishop RMP’s seasalnand yearlong protection regaiments. The question this
court must resolve is whether WWP’s objectians too general to haygovided BLM sufficient
notice to resolve the more specifi@aims now before this court.

In McDaniel the plaintiff argued a BLM decmn to open to motorized travel
certain routes in a Wilderness Study Area (“WS#iat had fallen into obscurity violated the
FLPMA'’s non-impairment requirement. 751%upp. 2d at 1163-64. The defendant argued
plaintiff had failed to exhaust the FLPMA non-impairment issue because “it only complain
about the designation of public-access ‘Obscuwetés’ within the WSAs” in an appeal of the
BLM'’s decision. Id. The plaintiff had not mentioned other types of routes, such as permitt
only routes, and had not speediwhich part of the FLPMA the BLM’s decision violate8ee id
at 1164. While the court characterized plaingiftatements as a “general objection” to the
challenged BLM action, the court held that “such imprecise formulations can satisfy the is
exhaustion requirement” because pldi’'s administrative appeal, taken as a wholerovided
sufficient notice’ to the IBLA of [plaintiff's] obgction to the [] designatioof new routes within

the WSAs.” Id. (quotingNative Ecosystems Coundi04 F.3d at 899) (original emphasis).
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In Hankins the court affirmed in part and reged in part the district court’s
holdings on issue exhaustion. 456 F.3d at 967. plietiff challenged BLM’s approval of two
gold mining permits.Id. at 960. During the permit propogdiase, the plaintiff had made

“general comments” about the mining’s impaotgroundwater, springs, and seeps, and it had

expressed concern about the cureend future levels of toxins sues arsenic in the discharge

water. Id. at 965—-67. Before the districburt, the plaintiff argued nme specifically that granting

the mining permits violated, among other thintpe FLPMA and Public Water Reserve No. 1
the latter of which was issued by Executive Order in 19@6.Reversing the district court, the
court held these general comments were sefiidio exhaust the plaintiffs FLPMA claims
because the plaintiff “clearly expiesd concern about the current aniife levels of toxins in th
discharged water, and the [BLM] wan notice of these concerndd. at 965. However, the
district court correctly held that plaiffts claim under the 1926 Executive Order was not
exhausted, because the plaintiff's general conisn@mout groundwater, springs, and seeps “i
way suggest an argument that the Bureau failguidtect federally-reseed water rights under
eighty-year-old Executive Ordend. at 967.

Here, the court concludes WWéRhausted its FLPMA clainis While WWP
did not specifically argue th#he grazing permits violatetle FLPMA by infringing the Bishop
RMP’s seasonal and yearlong requirements, W\atedtgenerally that was concerned about
livestock grazing’s impacts on the sage graarseé pygmy rabbit inhabiting the Bodie Hills
allotments. (Doc. 53: AR 1377-1380, 1383-1384.) WaMB protested that BLM had not
conducted site-specific analyses of grazing’sanip on these species’ liiabs. (Doc. 42: AR
1178.) Moreover, WWP clearly referred to the FLPMA and the Bishop RMP as containing
controlling requirements for gring decisions. (Doc. 31: AR 702, 712, 714, 716-717.) As
the FLPMA arguments iMcDanielandHanking WWP’s statements taken as a whole are

sufficient to put BLM on notice of the concerns ViAhore specifically elucates in this action

% Because plaintiffs appear to have abandoneid tause of action alleging violation of the
FLPMA through violation of BLM’s Special Stadé Species Policy, the court makes no findin
whether WWP exhausted its ¢f@ under that cause of action.
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Furthermore, the Bishop RMP is the land use gham governs the Bodie Hills allotments whe
the grazing at issue in this case takes placeamalbgous to an obscure eighty-year-old exec
order. See Hankins456 F.3d at 967.
At the same time, it is undisputed tipdaintiff Wild Earth Guardians (“WEG”)
did not participate in the administrative proce$be court therefore addresses WEG'’s ability
persist as a party in this action separately below.
B. Standing

Plaintiffs assert that because ptdf WWP has standingt is unnecessary to
consider whether plaiifit WEG has standing. (EF 90 at 44 n.15 (citin§lockish v. U.S. Fed.
Highway Admin.682 F. Supp. 2d 1178, 1186 (D. Or. 2010) (citiad’| Ass’n of Optometrists 4
Opticians LensCratfters, Inc. v. Brows67 F.3d 521, 523 (9th Cir. 2009)).) At hearing,
defendant-intervenors contested this asserarguing that permitting such piggyback standir
would allow unfair leveraging of attorney’sds provisions and the right to appeal.

Authoritiessupportingeachside’s positions existSlockishandBrown hold that a
a general matter a court in anungtive relief case need not adskeeach plaintiff's standing if i
concludes that oneaihtiff has standingSee also Sierra Club v. El Paso Props., IiNnn. 01—
cv—02163-BNB-MEH, 2007 WL 45985, at *3 (D. Golan. 5, 2007) (no need to consider
standing for multiple plaintiffs because both w&epresented by the same counsel, raise the
same Clean Water Act claims, and have presgdhigr arguments to the court jointly throughd
these proceedings . . ..”).) However, thisgal rule does not bar a court from considering
whether other plaintiffs have standing in cases with multiple plaintfifs.Are America/Somos
America, Coal. of Ariz. v. M&opa Cnty. Bd. of Supervisqr809 F. Supp. 2d 1084, 1090-94
Ariz. 2011) (considering defendantisotion to dismiss organizatioasid taxpayers separately
lack of standing and determing some did not have standing).

Because the parties do not dispute phaintiff WWP has stading, the court find
it need not reach whether plaintiff WEG has diag. Defendant-intervensidid not separately
move to dismiss plaintiff WEG for laackf standing, as did the defendant&Somos Amerigaand

defendant-intervenors’ concernsoab attorney’s fees and rights appeal expressed at hearing
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are unfounded. Because both plaintiffs havameththe same counsel and assert identical

claims, there is no reason to fear additionalra#y's fees would be awarded should plaintiffs

prevail. Planned Parenthood of Idaho, Inc. v. Wasd&r6 F.3d 908, 918 (9th Cir. 2004). Whi

WEG could seek to appeal thisurt’s order, if it did so ingeendently of plaintiff WWP then
WEG'’s independent standing would ¢@nsidered at that junctur€f. Leonard v. Clark12 F.3d
885, 888 (9th Cir. 1993) (finding th#te district court’s determation that one organizational

plaintiff had standing normally would end tharstling inquiry, but because the appellate cou
determined on appeal that the organizationahpfahad waived its claims, the appellate cour

considered the standing of thther individual plaintiffs).

e

Finally, the court denies BLM’'s motion strike WWP’s extra-record declaratiops,

which WWP claims are submitted to supplemestrécord on standing. Courts may conside
such declarations “not in order to supplementatheinistrative record on émerits, but rather
determine whether petitioners can satisfyexgujuisite to this court's jurisdictionBonneville
Power Admin 117 F.3d at 1528ps also Natural Res. Def. Couint¢nc. v. U.S. Forest Sery.
634 F. Supp. 2d 1045, 1053 (E.D. Cal. 2007) (demynotion to strike declarations and
disavowing reliance on the declarations exeespthey were relewato standing)Karuk Tribe of
Cal. v. U.S. Forest Sen879 F. Supp. 2d 1071, 1088 (N.D. Cal. 200&Y,d on other grounds,
681 F.3d 1006 (9th Cir. 2012) (holding extra-rectedlaration permissible to establish stand
even though neither defendants mervenors contested standing).

1. APA STANDARD OF REVIEW

The court reviews final agency actiansder the Administrative Procedure Act

ng,

(“APA"), 5 U.S.C. § 701et seq The court does not determineettier there are disputed issues

of material fact as it would in a typical summgwdgment proceeding; its review is based on
administrative record. 5 U.S.C. § 706(2)(Ryy. Motorcycle Ass’n \WJ.S. Dept. of Agriculture
18 F.3d 1468, 1472 (9th Cir. 1994ge also South Yuba River Citizens League v. Nat'| Mari
Fisheries Sery.723 F. Supp. 2d 1247, 1256 (E.D. Cal. 2010) (usual summary judgment stj
do not apply). The court musbnsider whether the agency’s actions, findings and conclusic

are “arbitrary, capricious, an abusiediscretion, or otherwise not accordance with the law. .
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5U.S.C. 8§ 706(2)(A). The court’s inquiry must be “searching arefudabut the ultimate
standard is a narrow oneMarsh v. Or. Natural Res. Counc#90 U.S. 360, 378 (1989) (interr

guotations and citation omitted).

Under this narrow standard, a d&on is arbitrary and capricious
only if the agency relied on famts Congress did not intend it to
consider, entirely failed to congidan important aspect of the
Broblem, or offered an explanatitimat runs counter to the evidence

efore the agency or is so imp$dnle that it could not be ascribed
to a difference in view or theroduct of agency expertise.

Lands Council v. McNajr629 F.3d 1070, 1074 (9th Cir. 201Q)térnal quotations and citation

omitted). “In making this inquiry, [the court a$kshether the agency considered the relevant

factors and articulated a rational connectiotmeen the facts found and the choice made.”
Natural Res. Def. Council W.S. Dep't of the Interiorl13 F.3d 1121, 1124 (9th Cir. 1997)
(quotations and citation omitted).
V. REVIEW OF CLAIMS AND ANALYSIS

A. First Cause of Action: NEPA

NEPA requires agencies to take a “hirok at the environmental consequence
of their proposed actions byayzing their environmental impts and considerg potential
alternatives.Robertson v. Methow Valley Citizens Coun¢8d0 U.S. 332, 351 (1989) (internal
guotations and citations omitted)tr. for Biological Diversity v. Salaza695 F.3d 893, 916—171
(9th Cir. 2012)League of Wilderness Defenders-Blueuvitains Biodiversity Project v. U.S.
Forest Sery.689 F.3d 1060, 1075 (9th Cir. 2012). NEPAslmot require the agencies' decis
making process to lead to a particular outcomeqtiires agencies to conform to a particular
procedure.Or. Natural Desert Ass'n v. Bureau of Land Mgrég5 F.3d 1092, 1099 (9th Cir.
2008). Rather than reviewing whether the agency reached the correct decision, a court “f
consider whether the decision was based on adwmasion of the releva factors and whether
there has been a clear error of judgment/éstlands Water Dist. v. U.S. Dept. of Interi®ré
F.3d 853, 865 (9th Cir. 2004) (quotiMgarsh 490 U.S. at 378).

NEPA requires federal agencies, sasiBLM, to prepare an Environmental
Impact Statement (“EIS”) for all “major Fedewadtions significantly affecting the quality of th¢
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human environment.” 42 U.S.C. 8§ 4332. If theactvill not significantlyaffect the quality of
the human environment, the agency may insigesue a Finding of No Significant Impact
(“FONSI”) after conducting an Environmental Assment (“EA”) of the project. 40 C.F.R.
88 1501.4, 1508.13. An EA is a “concise public docotthiat briefly “provide[s] sufficient
evidence and analysis for determining whethgrgpare an EIS or a finding of no significant
impact.” 40 C.F.R. 8 1508.9. Although NEPA regias require agencige “[m]ake diligent

efforts to involve the public in preparing andpil@menting their NEPA procedures,” 40 C.F.R.

8 1506.6, there is no requirement that in every ca8gfaEA be circulatetb the public before
final EA is issued.Bering Strait Citizens for ResponsiblesRBev. v. U.S. Army Corps of Eng
524 F.3d 938, 952 (9th Cir. 2008). However, atde is one way in which an agency can
provide the public with environmental informatiold. at 953. “If an agency decides not to
prepare an EIS, it must supply a convincingestagnt of reasons to explain why a project's
impacts are insignificant. The statement of reas®nsucial to determining whether the ageng
took a hard look at the potential environammpact of a project.” 349 F.3d 1157, 1220 (9th
Cir. 2003) (citations and intemhquotation marks omitted).

Plaintiffs allege that #1BLM’s Draft EA prepared iduly 2008 for the Bodie Hil

allotments grazing decisions vicdat NEPA in several ways. & claim that 1) BLM did not

a

y

analyze a sufficient range of altatives to the proposexttion; 2) BLM did not take a hard Iogk

at the impacts of grazing onetipygmy rabbit or sage grouse; and 3) BLM should have con
supplementary analysis after the EA was issudte court considers each of these claims in |

1. Rangef Alternatives

“[Aln agency's obligation to considet&inatives under an E& a lesser one thd
under an EIS . . . Envtl. Prot. Info. Ctr. v. U.S. Forest Ser¢51 F.3d 1005, 1016 (9th Cir.
2006) (citingNative Ecosystems CouneilU.S. Forest Serv428 F.3d 1233, 1246 (9th Cir.
2005)). “[w]ith an EA, an agency only is recged to include a brief discussion of reasonable
alternativesSee40 C.F.R. 8§ 1508.9(b).Ctr. for Biological Diversity 695 F.3d at 915 (citation
and quotations omitted). NEPA requires Bltd/f‘consider or properly reject proposed

alternatives.”N. Alaska Envtl. Ctr. v. Kempthorn457 F.3d 969, 979 (9th Cir. 200&nvtl.
12
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Prot. Info. Ctr, 451 F.3d at 1016. In rejiiog any alternatives, thegency must only include
“pbrief discussions of theerd for the proposal, of altetives required by [42 U.S.C.
§ 4332(2)(E)], of the environmental impacts af ffroposed action and alatives, and a listing
of agencies and persons consultédative Ecosystems Counci28 F.3d at 1246. “So long as
‘all reasonable alternatives’ have been considaretlan appropriate expkiion is provided as
why an alternative was eliminated, tfegulatory requirement is satisfiedld. at 1246. An
analysis of the reasonableness of the agency & rahglternatives begins with the EA’s state(
purpose.ld.

Plaintiffs allege that BLMiolated NEPA because tlénal EA did not consider
an alternative that would requigeazing to continue at a reducedciting rate. (ECH7-1 at 19.
BLM asserts that the number of alternatives it considered was sufficient and that plaintiffs
explain how the alternatives phaiffs proposed would meet the requirements of the Bishop F
(ECF 84-1 at 27-28.)

The Draft EA analyzed three altenwas. Alternative One, the Proposed Actig
would “authorize grazing for 10-years on thedigoMountain, Mono Sand Flat, Potato Peak,
Aurora Canyon allotments with applicable terms and conditions &ed ptovisions . .. .” (Do
56: AR 1405.) Alternative Two, the No Actiorit@rnative, would “issu[e] new 10-year permit
with the same terms and conditions as undeexising authorizations.(Doc. 56: AR 1410.)
Alternative Three, the No Gram Alternative, “would cancel ghpermit for the Bodie Mountair
and Mono Sand Flat allotments, and the pefon the Potato Peak and Aurora Canyon
allotments. As a result, grazing would not bthatized on these allotments.” (Doc. 56: AR
1412.) After the Draft EA was publishedapitiff WWP submitted comments to BLM
recommending that BLM “analyze an alternativedzhon reduced stocking rates.” (Doc. 53:
1376.) BLM issued its Final EAn September 30, 2008. (Doc. 49.)

The stated purpose of the Final EAsW#o consider whether to authorize grazif

for 10 years on the Bodie Mountain, Mono S&iat, Potato Peak and Aurora Canyon

allotments” and to “ensure that the grazing augadions implement provision [sic] of, and areg i

conformance with, the [RMP] and the Secretary of the Interior apgr©Geatral California

13
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Standards for Rangeland Health and Guidelioegivestock Grazing.”(Doc. 49: AR 1241.)
Plaintiffs do not challenge the reasonableness@EA’s stated purpose; they challenge BLM
refusal to consider an alteriag that plaintiffs proposed, t@duce the animal stocking rate.
An agency’s refusal to consider propdsalternatives does not mean that an
alternatives analysis is defit, as long as the agency provides an explanation for why the
proposed alternative was not considered in depteEarth Island Inst. v. U.S. Forest Ser§97
F.3d 1010, 1022-23 (9th Cir. 2012) (agency’s aditves analysis vweanot arbitrary and
capricious because it explained why the altereatianalyzed was more suitable to achieve t
goal of the action than plaiffts proposed alternative)Ctr. for Biological Diversity 695 F.3d at
916 (approving analysis of only tnalternatives where agencyptained why it did not conside
plaintiff’'s proposed alternative). Mative Ecosystems Coundihe court rejected the plaintiffs
challenge to the agency’s alternatives analgsmause neither of thééernatives plaintiffs
suggested would have fit the purpose aadd of the project. 428 F.3d at 1247-48.
Plaintiffs argue that BLM’s explanation the Final EA for refusing to consider

depth WWP’s proposed stockj rate reduction alternaé shows that the alteatives analysis is

ne

n

arbitrary and capricious and candistinguished from alternativesalyses that have been found

acceptable by the Ninth Circuit. In rejectingipkiffs’ suggestion, BLM explained in the Final
EA that:

All of these allotments wer@find to meet the Secretary of the
Interior Approved Rangeland Heal8tandards and therefore did

not warrant such an alternative. Furthermore, the proposed
alternative would not be in camimance with the Bishop Resource
Management Plan (1993) as amended by the Record of Decision,
Central California Standards for Rangeland Health and Guidelines
for Livestock Grazing (BLM2000). Lastly, the proposed

alternative did not justify theerd for and/or include supporting

data or information to warrant such an alternative.

(Doc. 49: AR 1264-1265.) Plaintiftegue that BLM’s reasons forjeeting plaintffs’ alternative

are inaccurate. Specifically, plaintiffs contenditlproposed alternative was consistent with |

14
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Bishop RMP and that the recamlveals three of the allotmerd&l not meet Rangeland Health
Standards. (ECF 77-1 at 20.)

As indicated in the Final EA, rangathhealth assessments were conducted fg

r

each of the allotments in either 2001 or 2003gegsired under the Rangeland Health Standards.

(Doc. 49: AR 1254.) Six streams located ia Bodie Mountain allotment, two streams on the

Aurora Canyon allotment, and one stream orPibiato Peak allotment were designated as
“functioning at risk.” (Doc. 147: AR 461430c. 150: AR 4629; Doc. 151: AR 4634.)
Nonetheless, BLM rated all the allotmentasforming to the Rangeland Health Standards.
(Doc. 147: AR 4615 (Potato Pgaboc. 150: AR 4630 (BodimMountain); Doc. 151: AR 4635
(Aurora Canyon).)

Additionally, WWP pointsto an excerpt of the Final Estating that “[l]ivestock
grazing remains a factor influencing manyeain reaches falling short of Proper Functioning
Condition and Rangeland Health Standards.” (ECF 77-1 at 20 (citing Doc. 49: AR 1309).)
the Final EA indicates #t riparian areas were improving oak. (Doc. 49: AR 1308.) Flying |
argues that this trend of inguing conditions means that BLM waustified in declining to
review an alternative that would havelueed stocking rate{ECF 83-1 at 19.)

On this record, BLM did not act arlatily and capriciously in determining it wal
unnecessary to consider in depthintiffs’ proposed alternativeAs indicated by the assessme
of the allotments completed by BI's own personnel, the allotments were rated as meeting
Rangeland Health Standards overall and weréraang to improve. BLMmet its obligation to
provide a reasonable explamatiin the Final EA for choosing not to examine plaintiff's
suggestion in depthSee Earth Island Inst697 F.3d at 1022—-23. Because this reason is
sufficient to explain why plainfii's explanation was not consideraddepth, the court need not
evaluate BLM'’s contention that plaintiffs’ propebalternative was nabnsistent with the
Bishop RMP.

1
1
1
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2. Hard Look at the Ipacts on Sensitive Species

Plaintiffs next argue th&LM did not take the requireldard look in the Final EA
and FONSI because it did not consider alldbeerse impacts that the Bodie Hills grazing
decisions would have on the pygmy rabbit or sage grouse. (ECF 77-1 at 22.)

a. Impact on sage grouse

Plaintiffs advance several criticismsBEM’s analysis of impacts on sage grou
in the Final EA. Plaintiffs argue that the E#accurately describeddtexisting state of sage
grouse habitat and omitted potential advergaaicts of the grazing destcons on sage grouse,
including the possibilitypf West Nile Virus.

I. Existing sage grouse habitat

The Final EA summarizes the current staittisage grouse in the allotments an
analyzes the anticipated effect on the sage grimusEach of the three afteatives. (Doc. 49: AR
1323-1329.) Plaintiffs argue that,this section of the Final EA, BY did not take a hard look
the existing sage grouse habitatlog anticipated impacts of tipegoposed action on sage grous
Regarding the preexisting state of sage grouse hatéantiffs assert th Final EA provides tha|
habitat conditions have improved since the 198iflsout referencingny supporting studies.
(ECF 90 at 27 (citing Doc. 49: AR 1324).) Moreover, plaintiffs contend, BLM’s reliance in
Final EA on results of telemetry studies frim@tween 1999 and 2003 to assess the impact o
grazing on sage grouse habitat is improper. (BCEt 27-28.) Plaintiffs refer to the 2004
Greater Sage-Grouse Conservation Plan foBtHgtate Plan Area of Nevada and Eastern
California (“Bi-State Plan”), witten by the Governor of Nevada'’s task force for sage-grouse
conservation. §eeDoc. 143: AR 4385.) Plaintg assert the Bi-Stated! authors concluded tH
additional studies were necessary. But insteakplaining whether additional studies were €
conducted, the Final EA only statddht grazing was not a “high prity risk to sage-grouse.”
(Doc. 49: AR 1325))

Plaintiffs do not demonstrate that BLM falléo take a hard look at the preexist
state of sage grouse habitat. Gsirave held that agencies haglected to take a hard look

environmental impacts when the agencies has@fficiently considered scientific reports
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relevant to those impacts. But BLM’s treatmentief Bi-State report vees significantly from
those cases. IBlue Mountains Biodiveity Project v. Blackwoaogitizen groups challenged th
U.S. Forest Service’s decision not to prepar&k&ghwhen it granted several timber sale contrg
in an area burned by wildfire. 161 F.3d 1208, 1213 (9th Cir. 1998). The EA prepared by
Forest Service in that casaldiot discuss at all an indepkent report that found logging in
burned areas can harm forest reegyerhich “len[t] weight to [thecitizen groups’] claim that th
Forest Service did not take trequisite ‘hard look’ at the emanmental consequences of post
fire logging . . . .” Id. (alterations in original)The court concluded th&brest Service’s lack of
references to data either in support of oopposition to its conclusions in the EA about the
environmental impact of logging showed that forest Service did ntdake a hard look at
environmental impactsid. at 1213-14. Conversely, lapner v. Tidwe|lwhere citizen groups
challenged the Forest Servicédsest-thinning project to reduegea wildfires, the lack of

discussion in the EA regarding scientific contsy about the efficacy of such projects did n

mean that the Forest Service did not talkeard look. 621 F.3d 1239, 1244 (9th Cir. 2010). T

HapnerEA “acknowledge[d] the limitsf the benefits that would h@ovided by the Project” ar
provided studies supporting therEst Service’s approachd. at 1245.

As in Hapner, the Final EA fairly discusses tiBe-State Plan’s conclusions abot
the impact of grazing on sage grous8edDoc. 49: AR 1325-1329.) TH#-State Plan stated
that “[p]ermitted livestock grazing is primarigyhabitat quality risk ithe Bodie PMU.” (Doc.
143: AR 4468.) The Bi-State Plan noted further thate was little directcientific evidence
connecting grazing to sage greysopulation levels, but that there was some evidence that
grazing damages sage grouse habitat, and that additional studies regarding the influence
grazing on habitat were neededid.)

Furthermore, plaintiffs take the Bit&#e Plan’s recommendation for additional
research out of context. @enter for Biological Diversy v. U.S. Forest Serviceommentators
had criticized the agency’s saoidic conclusions in the draElS but the agency did not respon
to those comments in the Final EIS. 349 F.3d 11585 (9th Cir. 2003). The court held that

violated NEPA regulations requiringsgonses to valid scientific critgns to be in the Final El
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Id. at 1167; ee also W. Watersheds Project v. Kraayenhr@32 F.3d 472, 489-90 (9th Cir.

2010). Here, however, the Bi-State Plan’s neoeendation for additional research was a general

comment about the lack of studis this subject, rather thardaect response to BLM’s failure
to consider such additional research in the Batllls grazing decisionPlaintiffs do not direct
the court to any part of the admstrative record showing that sotésts called for more researc
to support the Bodie ils grazing decision.
. Impactof propo®d grazing conditions

Plaintiffs also argue that BLM did néilly consider how grazing conditions will
affect sage grouse habitat. (ECF 77-1 at Zpecifically, plaintiffs ontend that BLM provided
no scientific support for its assemi in the EA that limiting livesick utilization to forty percent
will meet the sage grouse’s habitat needCF 90 at 29.) BLM responds that there was
adequate analysis of thevéronmental consequences of grazing on sage grouse based on
monitoring data, demonstrating that the propaasettbn would not have significant impact on
sage grouse habitat. (ECF 84-1 at 27; ECEtA%-17.) Fulstone argues that BLM relied on

sufficient scientific studies,ontained in the admisirative record, and &t the absence of a

reference to any particular study in the Final iEs&lf does not render the Final EA inadequatg.

(ECF 87-1 at 13-14.)

Under NEPA, agencies must disclds®h positive and negative anticipated
impacts of a proposed actionV. Watersheds Project v. Bureau of Land MgB8§2 F. Supp. 2
1113, 1129 (D. Nev. 2008). NEPA requires agenmesisure professional and scientific
integrity, by setting forth the methodologies used making “explicit rerence by footnote to
the scientific and other sources religabn for conclusions in the statemeiiidrth Island Inst. v
U.S. Forest Sery442 F.3d 1147, 1160 (9th Cir. 2008progated on other grounds by Winter
Natural Res. Def. Council, Inc555 U.S. 7 (2008) (citing 40 ER. 8 1502.24). Although NEP|
regulations only impose this requirement on an B&endant-intervenodo not dispute that it
applies to the Final EA heré&ee Earth Island Inst. v. U.S. Forest Se69.7 F.3d 1010, 1019 (¢
Cir. 2012) (where defendants did not dispute ithigiirement applied to the EA, court considg

whether it had been met).
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The Final EA states that “[s]age-grousesting habitat on thesallotments would
be maintained or improved from both the 408baation limit on perennial grass species and
20% utilization limit on bitterbrds” (Doc. 49: AR 1326.) ThEinal EA acknowledges the risl|
posed to nests by livestock, but asserts that seasonal restrictions on grazing would limit tf
impacts. [d.) Plaintiffs have not identified any potial negative impacts on sage grouse ha
that were not addressén the Final EA.

However, the Final EA’s analysis thfe impacts on sage grouse is defective
because it does not comply with the requiremen¢fierence scientific studies. While there aj

several references to scientific documents aetitkof the section of ¢hFinal EA that discuss

the
K
nese

bitat

e

wildlife, the analysis of impacisn sage grouse does not specify which references it relies gn to

make conclusions about the impact &f uidelines on sage grouse nesting ar€isEarth
Island Inst. v. U.S. Forest Serd51 F.3d 1291, 1301 (9th Cir. 20qBprest Service was not
arbitrary and capricious when it referred to scientiterature and data itsed to conclude that
removing large trees would reduce fire risk); Watersheds Projed®52 F. Supp. 2d at 1129-3
(most conclusions about the environmental effects of amendment to resource manageme
fire management policy were supported by citattonscientific studies and data, meaning tha
the EA met minimal requirements under NEPA).
iii. WestNile Virus

Finally, plaintiffs argue, the Final EA diibt consider the potential impact of an
outbreak of West Nile Virus, wth caused several sage grodsaths in 2004. (ECF 77-1 at 2
23.) As defendant-intervenorssast, however, plaintiffs shomo documentation in the record
showing a connection between grazing standards/éest Nile Virus. Accordingly, there was
reason for BLM to consider West Nile Virus in the Final E®ee Bicycle Trails Council of
Marin v. Babbit,82 F.3d 1445, 1446 (9th Cir. 199€&)ascadia Wildlands Project v. Conrdyo.
CIV. 04-6440-TC, 2006 WL 758541, at *8 (D. Or. Ma4d, 2006) (“Considetsn of effects to
the physical environment required; consideratn of remote risks, is not.”).
1
1
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b. Impact on the Pygmy Rabbit

Plaintiffs argue that the Ral EA did not sufficientlyconsider negative impacts (
the grazing decisions on the pygmy rabbit. (ECH &t-23; ECF 90 at 30.n the section of the
Final EA discussing the impact of the grazing diecis on the pygmy rabbit, BLM states that
grazing guidelines would improve plant héalihereby improving pygmy rabbit habitat in the
allotments. (Doc. 49: AR 1327.) Additionalthe guidelines would increase grass density a
cover, and there would be a minimal rtblat burrows would be trampledid)

As evidence that BLM ignored potentiaheerse effects, plaintiffs point to an
excerpt from a 2005 finding by the U.S. Fish &¥itblife Service (“FWS’) on a petition to list
the pygmy rabbit as threatened or endardye(&CF 77-1.) The FWS finding reviewed
numerous scientific articlesxd acknowledged that grazingcaegatively impact pygmy rabbit
habitat by damaging plants and trampling burrowsabbits themselves. (Doc. 135: AR 3584
The FWS concluded that the patiters it heard from had not showhat grazing posed a threa
the pygmy rabbit because there was no substa&vidence of a significant overlap between
pygmy rabbit habitat and grazing arealsl.)( Plaintiffs assert thaLM should have considereq
the threats that petitioners raised in theS-@étition, which are detailed in the 2005 finding.

Although the Final EA’s disgssion of the anticipatachpacts on the pygmy rabl
is extremely short, the courtrmaot say that BLM ignored any paxlar potential danger posed
the pygmy rabbit. Because the aipisded impacts to vegetation in the allotments were low,
was reasonable for BLM to conclude that plygmy rabbit would be minimally affectedSde
Doc. 49: AR 1297.)

However, plaintiffs are correct thBLM did not include any references to
scientific studies about the h&ddineeds of pygmy rabbitsSéeDoc. 49: AR 1329-1330.) BLM
argues that a later 2010 FWS finding, which codel that grazing does not pose a significar
risk to the pygmy rabbit, supports BLM’s consilon that the pygmy rabbitill not be adversely
affected. But in the Final EA, BLM did not reénce the analysis that FWS finding or the
scientific studies therein. Meover, at the time the Final BRas issued, the FWS’s 2005 findi
had been vacated and the 2010 finding had ndiset completed, meaning that BLM could 1
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reasonably have relied on either FWS findingec&use the Final EA does not include referen
to scientific studies supportirtge analysis of anticipated pacts on the pygmy rabbit, this
section of the Final EA is defective.
C. Listing of Sage Grouse or Pygmy Rabbit

Plaintiffs next assert thétte Final EA is deficient because it did not consider K
the grazing decisions would affect the neelistceither sage grouse or the pygmy rabbit as
endangered or threatened under the ESA, kmawledge that both spesiéad been petitioned
for listing. (ECF 77-1 at 23.) Plaintiffs alleg®at this omission violas both NEPA and BLM'’s
Special Status Species Policy (“SSSPY.)( The SSSP provides that in “[ijmplementation-le
planning,” BLM should consider ¢hfollowing: “all site-specifianethods and procedures whic|
are needed to bring the specsl their habitats to the cotidn under which the provisions of
the ESA are not necessary”; “current listings urgpercial status species categories are no lo
necessary”; and “future listings under specialst@pecies categories would not be necessa
(Doc. 174: AR 5229-5230.) BLM concedes thatais required to comply with the SSSP dur
the NEPA review process, but argues it comptieth with NEPA and SSSP. (ECF 93 at 16 1

Plaintiffs provide no legal authority support of their argument that BLM was
required to consider the possitylof listing, and the cases thewt has reviewed indicate BLM
was not obligated to make this specific determinationdaho Sporting Congress, Inc. v.
Rittenhousgthe court held that the Forest Serviagproval of a timber gawas arbitrary and

capricious under NEPA, where the Forest Serviedipted that the sale would harm the habit

of several indicator species thated in the vicinity of the sale. 305 F.3d 957, 974-75 (9th Cj

2002). Contrary to the recommendations offibeest Service’s scientists, the EIS did not
analyze how the species’ habitats would be afton a larger scale, meaning that the Fores
Service did not meet its obligation to consittes cumulative impacts of its actions under 40
C.F.R. 8§ 1508.71d. Similarly, inWestern Watersheds Project v. Sala®BirtM’s omission of ar
analysis of the cumulative impacts on sagrige when it renewed grazing permits in five
allotments in Idaho and Nevada was @y and capricious. 843 F. Supp. 2d 1105, 1127-2

Idaho 2012). The court held that because of page grouse habitat conditions in the allotmg
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BLM should have considered thamulative impacts on sage growdgrazing in the allotments

combined with the impacts of grazing irhet allotments managed by the same BLM field
offices. Id.

In contrast, plaintiffs herdo not assert that BLM neglted to consider cumulati
impacts on sage grouse of grazing in the Bodiks ilotments combined with the impacts of
grazing on sage grouse in other areas. Furthermplaiatiffs do not demortgate that any adver
impacts of the grazing decisiom the population of sage grousehe Bodie Hills allotments
alone would be significant enough to pose a thretitdsurvival of thespecies as a whole.
Additionally, unlike the allotments iBalazar BLM determined that the sage grouse habitat i
Bodie Hills allotments is in satisfactory conditiorBe€Doc. 33: AR 788; Doc. 49: AR 1324)
(nest success is high and compares favorably ta¢patted elsewhere). In sum, the lack of
analysis in the Final EA regamg) the likelihood the grazing desbns would contribute to the
listing of sage grouse or the pygmy ralawes not violate NEPA or the SSSP.

3. Lackof Supplementafnalysis

Even when NEPA review of a particularoject is complete, the agency is
obligated to conduct additional review whetedrns of significant new circumstances or
information that affects the proposed actidmarsh v. Or. Natural Res. Councd90 U.S. 360,
371-72 (1989). But supplementation is necessary only if “there remains ‘major Federal a
to occur,” as that term ised in 42 U.S.C. § 4332(2)(CNorton v. S. Utah Wilderness Allianc
542 U.S. 55, 72 (2004). The NEPA regulatiofirdeg “[m]ajor [flederal action” includes both
“new continuing activities . . . entirely or partly financed, asdistenducted, regulated or
approved by federal agencies . .. .” 40 C.F.R. § 1508.18.

Plaintiffs argue that BLM’s decision ntd conduct supplemental NEPA analys
after the FWS issued its finding in March 2@Gtating that listing othe sage grouse was
“warranted but precluded,” was d@riary and capricious. (ECF 77-126.) Plaintiffs assert tha

BLM refused even to review the information in the 2010 findirld.) (BLM responds that it had

no obligation to consider whetr the March 2010 finding warraat supplemental analysis
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because WWP did not timely request the suppleahamialysis, before the permits had already

been issued, meaning there was no major fédeti@n still to occur.(ECF 84-1 at 28.)

The court agrees that BLM was notjuéred to conduct supplemental NEPA

1%

analysis based on the 2010 FWS finding becaugkebyime that information became availabl

the grazing permits had already been issuedold Mountain v. Garberthe Forest Service

granted a permit for the operation of a bison cagao#ity, after considering the impact that the

facility might have on endangered bald eaglesiasuing a FONSI. 375 F.3d 884, 888 (9th ¢

r.

2004). Environmental groups challenged the permirtgjing that the Forest Service should have

considered significant new information availaafeer the FONSI was issued, specifically, that
the permit’s protections for bathgles were being violatedd. at 895. But because the permit
had already been issued, the federal actioncaagplete and there was no ongoing major fede
action mandating NEPA reviewd. As inCold Mountain BLM here had already issued the

grazing permits several months before the ndarimation presented BWWP was available.

ral

Accordingly, no major federal action remained &idVI’'s NEPA obligations in this respect were

discharged.
Plaintiffs assert that en though the grazing permits had already been issued,

BLM is still obligated to complyith NEPA because grazing the allotments is a “continuing

activity.” (ECF 90 at 37.) However, plaifi’ argument that BLM itself is involved in the

grazing activity beyond the initialssance of permits is unsupportadlaw. Plaintiffs contend

that because BLM regulationsgugre those who use public lands for grazing to possess a permit

for each year of grazing, BLM'’s actionsrenewing permits annually constitute continuous

federal action. Il.) But BLM's enforcement of the regulatiplaintiffs reference is directed fo

prohibited acts on public lands, 43 C.F.R. § 4148nt, is not sufficient to constitute major
federal action for the purposes of NEPA. NEfulations specifidly exclude “bringing
judicial or administrative civior criminal enforcement actions.” 40 C.F.R. § 1508.1868);aisq
Ctr. for Biological Diversity v. SalazaNo. CV-09-8207-PCT-DG(2010 WL 2493988, at *6

(D. Ariz. June 17, 2010) (BLM’s monitoring of epliance with mining plan of operations waj

U7

not major federal action for the purposésupplemental analysis under NEPA).
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4. Conclusion

In sum, the court finds BLM complied witdl but one of & NEPA obligations:
BLM did not comply with the requirement to reference scientific studies when it considere
impacts of renewing the grazing permitstba sage grouse and pygmy rabbit.

B. Second Cause of Action: Violation of the FLPMA

The FLPMA directs BLM to managmublic lands “in accordance with” the
applicable land use plan. 43 U.S.C. 8§ 1732{d)is statutory directive prevents BLM from
taking actions inconsistent wigitrovisions of a land use plaiNorton, 542 U.S. at 69. Until the
plan is amended, inconsistentians can be set aside as contrt® law under section 706(2) of
the APA. Id. Plaintiffs’ second cause of action asserts BLM’s recent grazing decisions
concerning the Bodie Hills allotments violate those allotments’ land use plan, the Bishop
Resource Management Plan (“Bishop RMP”).

The Bishop RMP contains “resoercondition objectives” called “RMP
Decisions.” (Doc. 233: AR 8895886.) These RMP Decisions dexea wide,” meaning they
present management prescriptimasid throughout thentire Bishop Resooe Area. (Doc. 233
AR 8895.) Among these prescriptions are requyesitlong and seasonalgpections, including:
“Yearlong Protection of endangered, threatecaddidate, and sensitive plant and animal
habitats”; “Yearlong Protection within 1/3 mitd sage grouse leks”; and “Seasonal Protectio
within 2 miles of active sage grouse leks frbfh to 6/30.” (Doc. 233: AR 8897.) Sage groug
leks are “[s]age grouse strutting grounds usedthduhe mating season for courtship displays
(Doc. 233: AR 8983.) The Bishop RMP alscludes an area-wide “Management Theme,”
which is to “[r]lesolve issues in a manner thalt miotect and enhance @¥nonmental values whi
allowing for resource use and development.” (Doc. 233: AR 8896.)

Plaintiffs contend BLM’s grazing decisiom®late the Bishop RMP in three way
all related to the RMP’s yearg and seasonal protection requieens. The grazing decisions
not provide: 1) seasonal protextiwithin two miles of sage guse leks and yearlong protectio
within one-third mile of sage grouse leks;y2arlong protection of pygmy rabbit habitat; and

3) seasonal and yearlong protentidor sensitive species habitat. (ECF 77-1 at 16-18.) Aft
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discussing the language of the RMP’s seasamdiyaarlong protections,alcourt addresses edch

of these three contentions in turn.

1. The Bishop RMP’s Yearlong and Seasonal Protections

The terms “yearlong protection” and “sead@ratection” are cenal to plaintiffs’
second cause of action. The Bishop RMP’s glgsgafines these terms. Yearlong protection
provides in relevant part: “No stiretionary actions which wouldieersely affect target resourg
would be allowed. Existing uses and casuahusgld be managed to prevent disturbance wh

would adversely affect the target resourcg®bc. 233: AR 8987.) Seasonal protection is

defined identically but applies lynduring a specified period raththan year round. (Doc. 233

AR 8985-8986.) For simplicity’s sake, the cawfers to yearlongral seasonal protections
together as “protection requiremehtdt is undisputed that cattle gzing, at issue ithis case, is
an “existing use,” (ECF 84-1 a@; ECF 77-1 at 15), and tBeshop RMP refers to related
grazing plans as “Valid Existing Managemer{Doc. 233: AR 8890.) “[T]arget resources”
include the pygmy rabbit and the sage gréudéwus, to determine whether BLM'’s grazing
decisions violate the Bishop RMd#protection requirements, theurt must consider whether
cattle grazing was “managed to prevent distackeavhich would adversely affect [the pygmy
rabbit and sage grouse].”

The parties do not address the meguaf the RMP language “managed to prey
disturbance which would adversely affect [the pygabbit and sage grouse].” The definition
of the protection requirements distinguisivizEen “discretionanaction” on the one hand,

defined as “[a]ny action which BLM has authygrib either approve or deny,” (Doc. 233: AR

* The Bishop RMP does not specifically defthe “target resourcgin the Bodie Hills
Allotments, but the area-wide prescriptions that apply to all allotments make clear that theg
grouse and pygmy rabbit, as well as thnabitat, are target resourceSeéDoc. 233: AR 8897.)
In other sections of the BishéMP specific to individual manageent areas, target resources
defined variously as “scenery, riparian hatgtad recreation opportuniig (Doc. 233: AR 890¢
(Bridgeport Management Area)all wilderness values{Doc. 233: AR 8927 (South Inyo
Management Area)), and “endangered fist aensitive plant habitats” (Doc. 233: AR 8922
(Benton Management Area)).
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8982), and “existing uses and casual use” on the,oiliech are not defined in the RMP but &
agreed to include cattle grag. “No discretionary actions [are] allowed” if they “would
adversely affect target resges.” (Doc. 233: AR 8987.) Thstatement communicates an
absolute prohibition on discretionary actions tnaty adversely affect taggresources, no matt
how slight the adverse effect. In contrast, exgstises like cattle grazing must be “managed
prevent disturbance which would adversely affeettarget resources.” To “manage” is to
“control the use of money, time, or other resosic® “prevent” is to “stop something from
happening or arising.” @WPACT OXFORD ENGLISH DICTIONARY 618, 806 (3d ed. 2005). Thus
yearlong protection requires BLM tmntrol the use of cattle grazitgstop adverse effects to {
pygmy rabbit and sage grouserfr happening. When compartedthe language that suggests
absolute prohibition of adverse discretionariiars, the plain meaning of the “existing uses”
language is less categorical. It dowt state that any existing usé@gh adverse effects for targ
resources are “not allowed,” but requires these tesbs “managed” to “prevent” adverse effe
This interpretation is buttressed by thelgig RMP’s management theme, which implicitly
recognizes that environmental values shouldcoatpletely trump resource use. (Doc. 233: A
8896 (“Resolve issues in a manner that widltpct and enhance environmental values while
allowing for resource use and development.”).)

The court concludes the plain languagéhe protection requirements does not
mandate that BLM eliminate all adverse effects of cattle grazing on the pygmy rabbit and
grouse.

2. Seasonal Protections Within a Certain Distance of Sage Grouse Lek

The Bishop RMP mandates seasonal and yearlong protections. Seasonal
protections, which require cattigazing to be “managed to prevent disturbance which woulg
adversely affect the target resources,” ardfecewithin two miles ofactive sage grouse leks
from May 1 until June 30. (Doc. 233: AR 8985.) As noted above, the Bishop RMP defineg|

“leks” as “[s]age grouse strutiy grounds used during the matingsean for courtship displays.

(Doc. 233: AR 8983.) Similarly, the Bishop RN@&juires “Yearlong Protection within 1/3 mile
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of sage grouse leks.” (Doc. 233: AR 8897.)isTyearlong protection cqgirement differs from
seasonal protection in two primary ways: it appliey@dr and only within one-tld mile of leks
Plaintiffs contend the grazing decisionslate the Bishop RMP’s seasonal and

yearlong protections because the grazing cattersely affect sage guse by: 1) causing the

abandonment and trampling of nestsd 2) reducing foliage covewhich increases the potentigal
for predation of hens and chicks and distuéss. (ECF 77-1 at 16—-17.) While the challenged

grazing decisions do not permityagrazing on the Bodie Hills aliments during May, grazing ¢n

the Bodie Mountain and Potated&k allotments may begin on June 1 and grazing on the Au
Canyon allotment may begin June 15. (Doc. 32:78R; Doc. 33: AR 796.Plaintiffs assert
these three allotments contaiveral sage grouse leks and exteasage grouse nesting habit
which the permitted grazing imperils. (ECF-1 at 16 (citing Doc. 49: AR 1324-1325).)
Defendant-intervenor Flying M countelsat the RMP’s prescribed protection o
leks does not completely prohibit livestock gragi (ECF 83-1 at 14.) Moreover, the renewe
grazing decisions in fact comply with theesonal and yearlong protection requirements by
implementing lower forage utilization limits: arfg-percent utilization limit, down from the
previous sixty-percent, on mnnial grass species and a tiyepercent utilization limit, down
from the previous thirty-@rcent, on bitterbrush.d, at 14-15.) Also, BLM specifically
considered whether livestock grazing will “adwaysaffect” sage grouse leks during the matir
season, which includes the month of June,amtluded only a slight potential existdd. @t 15
(citing Doc. 33: AR 788-789).) BLM advances thasme arguments, noting that the utilizat
limits are more severe than the RMP requires,thatthe “purpose of these restrictions is to
ensure suitable nesting for sageuse.” (ECF 84-1 at 24.)
Defendant-intervendfulstoneargueghat plaintiffs’ assertions are unsupporteg
the record. (ECF 87-1 at 26.) For example, tBaks says, plaintiffsite no authority for their
contention that “[a]llowing livestock to graze oresie allotments from June 1 to June 30 will
adversely affect sage-grouse by disturbingingsthothers and increas) the abandonment of
nests.” [d.) Plaintiffs cite only thé&sage Grouse Bi-State ConsergatPlan, and out of contex

That plan, developed by all stakedters including wildlife biologis, states that “[aJuthorized
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seasons of use on most federal grazing allotsnsithin the Bodie PMU do not begin until afte
June 1. .. [] eliminat[ing] the potential fokldisturbance in the majority of the PMU.Td(
(citing Doc. 143: AR 4469).)

As discussed below, the court firBlsM’s grazing decisios do not violate the
Bishop RMP’s seasonal and yearlong proteatemuirements. The court first addresses
plaintiffs’ nest abandonment and trampling angunt, and then considers plaintiffs’ foliage
utilization argument, that theaging decisions reduce foliage coeausing predation of hens 3
chicks and disturbance of leks.

a. Nest abandonment and trampling

In support of their contention that theazing decisions viate the seasonal and
yearlong protections by increasing the abandonmmhtrampling of nests, plaintiffs cite to a
paragraph of the Bi-State Plan, which is oftie& crux of the debate tveeen the parties on the

seasonal and yearlong protections issues. That paragraph reads in relevant part:

Lek disturbance and nest tralmg by domestic livestock during

the breeding season are potenp@pbulation risks. Authorized
seasons of use on most federal grgallotments within the Bodie
PMU do not begin until afteruhe 1 (Table 5.4.5-1). This

eliminates the potential for lek disturbance in the majority of the
PMU. Some potential for lek digtbance exists from early season
grazing in or adjacent to Bridgert Valley; however, with the
exception of lek 10 at Lower Summers Meadow, no leks are
currently documented for this pmm of the PMU. Most authorized
seasons of use alsocoe after the peak dhe nesting season and
this si?nificantly reduces the @ottial for nest disturbance or
trampling. However, June hatching dates have been documented in
the Bodie PMU and some potential for nest disturbance and
trampling does exist for lat@ason nesters. Sage-grouse are
indeterminate nesters known to abandon nests when disturbed
(Cite? [sic]; but the potential for neslisturbance or trampling is

also limited by permitted seasons of use, as well as livestock
behavior. Except when trailing, cattle do not travel in large groups
or walk directly through sagebrublabitats in a manner that woul
likely crush or distirb a nest site.

(Doc. 143: AR 4469.) Because June hatchirigglan the Bodie allotments have been
documented and the grazing permits allow graminijine, plaintiff's contention that cattle car
potentially disturb nests, cangi abandonment, and can potentiélymple nests, is credible.

Defendant-intervenors argue that BLM specifically considered whether livestock grazing v
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“adversely affect” sage grouse during nesting@easd concluded there is only “slight poten
for either direct nest destruction or abandentrof nests due to kstock presence on the
allotment during sage-grouse nesting seasof€e(e.g.ECF 83-1 at 15 (citing Doc. 33: AR
788-789).)

BLM'’s conclusion, that only slight poteal for nest destruction or abandonmel
exists, is supported byedlrecord. Citing the EA, BLM first esoned in the grazing decisions |
allowing grazing in June is consistent wilie seasonal protection requirement because “the
actual period of potential overldgetween livestock use and nagtisage-grouse on the allotme
would occur after the peak of thestiag season in the Bodie Hills.’Id( (citing Doc. 33: AR
788).) This assertion is suppedt by the Bi-State Plan’s lgnage upon which plaintiffs rely.
(Doc. 143: AR 4469 (the potential for overlapgvween livestock and nesting sage grouse on {

Bodie allotments is limited becaugeazing is authorized only aftthe peak nesting season).)

tial

hat

nts

he

Therefore, by permitting grazing on the allotmdsgginning on June 1 or June 15, which is after

the peak nesting season, BLMhsinaging grazing to prevent adse effects to sage grouse.
Plaintiffs also take issue with BLM&atement in the EA and in the grazing

decisions that telemetry studies have not docurdeartg actual nest destruction or disturbang
(ECF 90 at 13 (citing Doc. 136: AR 3608).) Pldistassert telemetry studies are not designsg
document such impactsld() Neither party defines telemetry for the court or cites evidence
about what telemetry studies are capabléoziumenting. Plaintiffs cite to a 2008 study
conducted “during the last 3 weeks of incubationNevada in which 10 percent of sage grou
hens videotaped were flushigdm their nests by cows.d( (citing Doc. 30: AR 650-651).)

e.

rd to

However, plaintiffs do not provide any contextugbrmation about this study, such as whether it

was conducted after the peak nesting season or whbthkens returned their nests after beir
flushed. However, the study does suggest that caw$arm nests and cause nest abandont
This suggestion is reinforced by the FWS Repahich cites several studies to conclude that
grazing cattle do destroy nests and causeaiestidonment. (Doc. 136: AR 3608.) BLM

concedes this fact. BLM has simply concludszhsonant with the evidea in the record, that
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the possibility of nest harm or abandonmemhisimized by permitting grazing only after peak
nesting season.

BLM'’s second rationale supporting its corsitun that only a slight potential for
nest destruction or abandonment exists is lessipsive. BLM reasons that overall nest sucg
in the Bodie Hills is high and compares favorably to that reported elsewhere in sage grous
(SeeDoc. 33: AR 788; Doc. 49: AR 1324.) This as®m about the relative success of nestin
the allotments at issue is too ambiguous tgilsen weight. BLM does not provide contextual
information, such as whether and when cattle giralee other parts of hsage grouse range,
clarify the strength of this comparison.

BLM'’s third rationale is that nestingabitat quality or quantity and nest succes
are not limiting factors for sage grouse on thetadents. (Doc. 33: AR 787; Doc. 49: AR 132
The 2005 FWS Report does not contcathis statement. The Report concluded that grazing
potential extinction risk factor, even thouglet& are no studies b¥vestock effects on a
rangewide scale. (Doc. 136: AR 3608.) But tteaclusion “incorpori@s not only the direct
effects of grazing, but all asso@dtactivities, suchs vegetation management, fencing, overy
of riparian habitats by doestic livestock, etc.”1qd.) Plaintiffs do not allege BLM is not
complying with the Bishop RMP’s other mandats;h as limitations ograzing in riparian
areas, that address these otlifgots of grazing. Furthermorthe panel also concluded that
“proper grazing management may be a beraftool for enhancing greater sage-grouse
habitats . .. .” Ifl.) Plaintiffs do not contest the veracafBLM’s third rationale, and it suppo
BLM'’s contention that it is paviding seasonal protection forgeagrouse. (Doc. 143: AR 4468
(Bi-State Plan noting: “Though the sample size tseawmely small (n=10), currently available d
suggests that nest success is not areigssthe Bodie PMU at this time.”).)

BLM might not be managing grazing to prevent adverse effects if it permitte
activity that can exacerbate a limiting factor for sage grouse.

Plaintiffs’ seasonal protection argumeaitso is meritless because it focu
on sage grouse nests rathartheks. The Bishop RMP’s seasl protection is required only

within two miles of active sage grouse lekBoc. 233: AR 8897 (“Seasonal Protection within
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miles of active sage grouse leks from 5/1 ®06)).) “Leks” are nototerminous with nesting
areas, but are the strutting grounded during mating for courtship displays. (Doc. 233: AR
8983.) Therefore, the question whether the estet] grazing permitsolate the Bishop RMP’s

seasonal protection requirement depends on whistbee potential adverse effects occur withi

two miles of active suitting grounds. In the contestgrhzing decisions, BLM addressed
plaintiffs’ merging the concepts of “nestnd “leks,” albeit in a different conteXtBLM noted
that the Bishop RMP’s requirememwtrestrict salt and nutrient supphents to an area more thg
one-quarter mile from lekss'not designed to reduce or mitiggietential impacts to nesting
habitat as assumed amsinterpreted in the protest, but rather to protect the actual lek siteg
any concentrated useat could modify the physical settj or vegetation conditions of these
traditional display areas.” (Doc. 33: AR 787.) Herimore, the record resls that nesting sites
typically are located a large distance from lef@@oc. 142: AR 3885 (a large majority of nestir
sites are located between 2.5 and 8dihketers from l&-of-capture).) Therefore, plaintiffs’
argument that BLM is not complying witheétseasonal and yearlong protection requirements
within two miles and one-quarter mile of leks besof possible harm to nests, rather than Ig
is fundamentally flawed. Importantly, plaifisi do not argue, and no evidence in the record
suggests, that grazing on thedletments inteferes with sage grouse mating, which would be
associated with leks.

Furthermore, as the court concluded above, BLM has provided the
necessary seasonal protections for sage grouse by permitting grazing only after the peak
and mating season. Plaintiffs’ argent on this point has no merit.

b. Reducindoliage cover(utilization)

Plaintiffs also contend the BLM'grazing decisions violate the Bishop

AN

from

]

g

bks,

nesting

RMP’s seasonal and yearlong protection requiresneatause cattle will graze on foliage, whjch,

according to the Bi-State Plan, reduces cover arréases the potential for predation of hens

> As noted in the discussion above of defendatervenors’ exhaustion amuents, plaintiffs did
not raise these precise seas@mal yearlong protection argunts administratively, so BLM
could not have addressed them specifically.
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chicks. (ECF 77-1 at 16 (citing Doc. 143: MR62).) Plaintiffs cite the 2005 FWS Report,
which cites three studies to conclude that ‘Has been demonstrated that the reduction of gr

heights due to livestock grazing of sage-graussting and brood-rearirggeas negatively affec

nesting success by reducing cover necessary foafaeavoidance.” (ECF 90 at 12 (citing Dqc.

136: AR 3607).) Plaintiffs argue that reduceslarcalso affects the dhy of sage grouse to
escape and hide during breeding seastth.a{ 17.) While plaintiffscitation to the record does
not support this assertion (ECF 77-1 at 17r(giDoc. 142: AR 4072-4075)), the Bi-State Pla
does. (Doc. 143: AR 4468 (“Whiledte is little direcscientific evidencehat links livestock

grazing to sage-grouse populatiemels, indirect evidence suggesihat grazing practices that

significantly reduce the height and cover of tieebaceous understory in breeding habitat may

negatively affect sage-grouse popigas.”).) Plaintiffs also asseno deference should be given

AaSS

IS

-

BLM'’s determination that the foliage grazing utilization requirements fulfill BLM’s protectigns

obligation because BLM did not explain its reasonirld. &t 15 (citingBrower v. Evans257
F.3d 1058, 1067 (9th Cir. 2001)).)

Defendant-intervendtulstoneargues that the terms and conditions
governing the grazing permitscorporate the Bishop RMP’&asonal and yearlong protection
utilization requirements, as amende@000 by the Standards for Rangeland Health and
Guidelines for Livestock Grazing ManagemerRRg&hgeland Health Standards”). (ECF 87-1 &
24-26 (citing Doc. 193: AR 5945-5948).) Fulstorspahaintains plaintiffs’ references to the
Bi-State Plan are taken out of context. at 27.) Fulstone notélse Plan mentions several
studies reporting that propentyanaged and timed grazing can improve sage grouse habitat
increasing forb availability. Id. (citing Doc. 143: AR 4468).)

Defendant BLM and defendant-interverfidying M also assert the grazif
decisions here explicitly comport with thegterements of the Bishop RMP and the Rangelan
Health Standards. (ECF 83-1 at 14-15; ECRt9B0-12.) The permits include mandatory te

and conditions such as livestock number, livdstand, season of use, and allocated “animal
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months” (“AUMs”).? all of which are prescribed by the BighRMP. (ECF 93 at 11.) Moreov
BLM points to EA language indating the permits include 20% reduction in use for key
perennial species from the requirements of the Bishop RMP, and a 10% reduction for
bitterbrush.” [d. (citing Doc. 49: AR 1296-1297, 1326)BLM claims it considered forage
utilization concerns in the EAnd in the permitting process andpéained its reasoning in findin
that “sage-grouse nesting habitat on these allasneould be maintained or improved” by the
more stringent utilization standarddd.(at 12 (citing Doc. 49: AR 1326).) These stringent
standards were adopted takét the sage grouse, noetpermittees, BLM explains, as
evidenced by the permittees’ appeal @fsh standards as too restrictivig. (citing Doc. 170,
171: AR 5169-5186).)

Plaintiffscounterthatthelower utilization standards will result in
distributing livestock across a baber area, which necessarily spredite impacts associated w

livestock grazing. (ECF 90 at 14 (citing ©@d42: AR 4072-4073).) They say sage grouse

require a canopy cover composed of more thiéeei percent grasses and forbs, and residual

grass height of seven inchesd. (citing Connelly Guidelines, Doc. 190: AR 5921).)
Maintaining a residual grass height of seven inckgsires a thirty-percenitilization standard 4
most, plaintiffs contend.Id. (citing W. Watersheds Project v. Dy&o. 08-CV-516-BLW, 2009
WL 484438, at *21 (D. Idaho Feb. 26, 2009)).)

The court finds the grazing permitgilization limits of forty-percent on

perennial grass species and ttyepercent on bitterbrush are c@tent with BLM’s mandate to

manage grazing to prevent disturbance that wadN@sely affect the saggouse and their leks.

BLM adequately explained its reasng for its conclusion that tHewer utilization levels would
not adversely affect the sagegse. Citing two specific studiedBl.M reasoned in the EA that

the forty-percent utilization afative vegetation “has been shoterbenefit plant production an
resilience” and is designed to help reduce theapof weeds. (Doc. 49: AR 1296-1297).) B

Rangeland Health Assessments in 2001 and 2008luded the cattle stocking rates were

®«“AUM" is defined in the Bishop RMP as “[t|hemount of forage necessary for the sustenar]
of one cow or five sheep fene month.” (Doc. 233: AR 8981.)
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moderate and did not impairelfarge-scale ecological functioh specifically-enumerated plan
communities, including perennialagses. (Doc. 49: AR 1297.)

Further, BLM found grazing impacssich as localized soil disturbance
would affect only very small portions of thedanents, less than two acres total on each
allotment, where mineral bloclsd watering activities occurld() Even if the court accepted
the seven-inch height requirement for perelngriasses contained in the Connelly Guidelines
(Doc. 190: AR 5921), there is noidgnce in the record indicatirvghat alternative utilization
level would maintain this height. Plaintiffs caeDistrict of Idaho case ®upport their claim thg
a seven-inch height requirement demands @manm thirty-percent ulization standard.Dyer,
2009 WL 484438, at *21 (“[M]onitoring is necessaryeiosure that use of herbaceous forage
limited to about 30% of annual production.”). dewmif this court were to assume the term
“herbaceous forage” includes perennial grassDyer case is not persuasivgven that it was
decided on a different administirge record and conceed land in a different state utilizing a
different RMP. BLM’s considered position thahgeland health will be sustained by the forty
and twenty-percent utilization standards, a fmsibased on studies wehich plaintiffs do not
object, deserves deference from this cotarsh v. Or. Natural Res. Councd90 U.S. 360, 37
(1989) (in an APA dispute primiér involving issues of fact, # court “must defer to ‘the
informed discretion of the rpensible federal agencies.™).

In the yearlong protection contextapitiffs additionaly contend that the
grazing decisions’ monitoring requiremts explicitly apply only to “key areas,” a term that is
undefined, and the decisions do not indicate how roétiye allotments’ lekare located in theg
“key areas.” (ECF 77-1 at 17.) Even ir tkey areas, monitoring is ineffectual because,
plaintiffs argue, BLM will respond to noncompliee only if livestock consume more than
seventy-percent of the vegetatifor two years in a row.ld.)

Assuming, without deciding that @ong protection mandates monitorir
plaintiffs’ monitoring arguments also are unéing. On May 1, 2008, BLM entered into “Join
Cooperative Monitoring Plans” witimtervenors concerning the ateents at issue here. (Doc.

61: AR 1504-1511; Doc. 62: AR 1512-1519.) Thesa®prescribe various short-term and
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long-term monitoring protocols &nsure the resource objectives om @ifilotments are being me
(See, e.gDoc. 61: AR 1507-1508.) The Plans indicate the monitoring sites will be detern
“according to BLM protocol” and that short-teriites “shall be located in key areas determin
cooperatively to have resource concerns or teepeesentative of livesté utilization in an
allotment, use area, or portion of a use ar¢B06c. 61: AR 1508.) Sage grouse habitat is
specifically enumerated as a resouwcoacern. (Doc. 61: AR 1510-1511.)

During the permitting process, BLM explicitly considered plaintiffs’
argument that the monitoring regime’s seventscppt utilization thresold to trigger a BLM
response is inadequate. (D82: AR 757-758.) BLM explained:

The 40 percent average utilizatiguideline established by the
[Central California Standards]f pams to an entire allotment and
therefore utilization numbers farparticular upland key area may
be greater than, equal to, or lesati0 percent. However, as stated
in the proposed term and condition, ‘Because of the potential long-
term damage to perennial grapecies associated with severe
grazing, when %razmg utilization exceeds 70% in any upland key
area for more than 2 consecutive years, immediate management
action will be taken to remedy the problem in the area of the
allotment that key area represents.’ The 70% utilization guideline
refers to a single key ar@dnere data is collected.

(Doc. 32: AR 758.) As this explanation clarifiise seventy-percent triggexists to ensure thg
intervenors do not graze a paudii@r area to excess while leagiother areas untouched. Withg
this trigger, the intervenors could comply wikie forty-percent average limit on the allotment
a whole while overgrazing a particular area.réHggain, on this record, the court accords BL]
deference with respect to its reasoned conclusiatthis monitoring regime is sufficient to
comply with the allotments’ resource objectivédarsh, 490 U.S. at 377.
C Case law

Plaintiffs’ cited cases do ndirect a different result. For example, this case is
distinguishable fronWestern Watersheds Project v. Ben2@@ F. Supp. 2d 1217 (D. Idaho
2005). There, the governing RMP mandated @ingtincrease in grazing “would not be
authorized unless monitoring stuslimdicate that the basic soiegetation, and wildlife resourg
are being protected and additional forage is availabte.at 1227-28. The court found BLM (

not conduct any monitoring at allfloee approving increased grazingl. Here, there are no
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similar bright-line facts. Rather, there are potdrddverse effects to sage grouse and their ¢
that may lie within the protected arelloreover, the threshold mandateBennetto monitor
also was more clear. Here, by contrast, BLM nmiahage grazing “to prevent disturbance w
would adversely affect” sage grouse and théds.leThe Bishop RMP’s mandate involves gred
discretion than the mandateBennett and therefor8ennettcannot guide the court on the
guantum of potential adver®ffects sufficient to cotisuite a FLPMA violation.See Norton542
U.S. at 72 (“[W]e find it unnecessato consider whether thetaan envisioned by the statemer
[in the land use plan] is sufficidp discrete to be amenablecompulsion under the APA.”).
NeitherdoesOregon Natural Resources Council Fund v. Brof@R F.3d 1120
(9th Cir. 2007) control this cas&ronginvolved a salvage loggingoject to remove large
standing dead or dying trees, knoas“snags,” in a thousand ac#grotected land in Oregon
after a forest fireld. at 1123, 1128. The governing managenpdau’s relevant mandate was
that “management should focus on retaining snagjsaite likely to persiauntil late-successiong
conditions have developed and the neandtis again producing large snagid” at 1128. The
court found the project contravened this mandlatseveral reasons. First, the court found
BLM'’s interpretation of the mandate deserveddeference becauseiigerpretation of the
plan’s management directive was inconsiswti the plan, which was no “ordinary governmg
land-management strategyld. at 1126—27. The plan’s contentichistory was evidence of its
singularity: it was a responseddong and bitter legal battle ewvthe scope of logging in old-

growth forests inhabited byelendangered spotted owtl. BLM had construed the plan’s

management directive as “balancing environnmesdacerns and economic factors equally,” bQut

the court found the management directives prioritized environmental contgris.the instant
case, plaintiffs do not argue BLhas misinterpreted the managent directive of the Bishop
RMP, which is to “[r]esolve issues in a mantigat will protect and enhance environmental
values while allowing for resource use and diggment.” (Doc. 233: AR 8896.) BLM nowhe
asserts as a defense to its grgaiecisions that economic and eowmental values are on par

the Bodie Hills Management Area. Rather, Bhists acknowledged its igsnsibility to comply
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with the seasonal protection requirement and contends it has considered whether permitting
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grazing in June would adverselffext the sage grouse; it hasncluded that little potential for

adverse effects exists.

SecondtheBrong court found BLM’s “some-is-enough” argument in that case

whereby it asserted leaving eigbttwelve snags per acre oneaage was sufficient to protect
wildlife habitat, was “grossly misleading”; inakty over two-thirds of the affected acreage
would be completely stripped of all snagk2 F.3d at 1129-30. Here, no such clear eviden
grazing causing adverse effects to the gagase is before the court.

3. Yearlong Protection of Pygmy Rabbit Habitat

Plaintiffs also contend that the Bedlills grazing decisions violate the Bishop

RMP because they do not provide yearlong protecigygmy rabbit habitat. (ECF 77-1 at 1f7.

The decisions do not contain anyyisions to limit disturbance dfie pygmy rabbit habitat or t

monitor habitat for any adverse effects frorazgng, which could include trampling of burrows

depletion of grasses used for food, and damagagdebrush that provides food and cover fror
predators. Ifl. at 8, 17.) In their reply, plaintiffs recke their seasonal pettion utilization and
nest disturbance and trampling arguments concerning the sage grouse and simply substit

reference to the pygmy rabbitS¢eECF 90 at 11, 14-15.)

Responding in kind, defendant-interveniargiely address plaintiffs’ pygmy rablpi

arguments together with their sage grouse argumesiee, €.g.ECF 83-1 at 14.) Intervenor
Flying M additionally argues that the reducedizdiion limits will result in increased grass
density and cover, which willenefit the pygmy rabbit.ld. at 16—-17 (citing the EA, Doc. 49: A
1327).) Defendant-intervenor Btone contends BLM considered in the EA and its FONSI
whether the grazing deaisis would adversely affect the pygmabbit and concluded they woy
not. (ECF 95 at 8 (citing Doc. 48: AR32-1237; Doc. 49: AR 1323-1330BLM argues the
scientific data shows the pygmabbit is not threahed by livestock grazing. (ECF 93 at 13
(citing Doc. 3: AR 28).)

The Bishop RMP does not specifically mention the pygmy rabbit. However,
area-wide prescriptions include “Yearlong Riton of endangered, mdidate, and sensitive

plant and animal habitats.” (Doc. 233: 8R97.) BLM recognizes the pygmy rabbit as a
37
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sensitive species. (Doc. 49: AR 1317.) Therefore, yearlonggtian requires cattle grazing e
“managed to prevent disturbance which wowddeasely affect” the pygmy rabbit. (Doc. 233:
AR 8987.) Unlike the seasonal and yearlonggmiidn requirements ¢hcourt has already
considered, this yearlongggection is not tethered ey spatial requirement.

The court finds the BLM did not viale the Bishop RMP’s yearlong protection
requirement for the pygmy rabbit in issuing itazjng decisions. BLM coidered the impacts of
cattle grazing on pygmy rabbit h&ddiin the EA and concludedelikelihood of adverse effects
was minimal. (Doc. 49: AR 1325329.) First, BLM found that theeduced utilization standarg
would improve plant community vigor (Do49: AR 1296-1297 (citing tavstudies)), thereby
improving pygmy rabbit habitat (Doc. 49: AR 13278econd, BLM concluded the potential fo

= m——

burrow collapse would be minimal “based on existing informatiotd?) (BLM further explaine

in the grazing decisions that “[tjo date, fi@ffice biologists have natocumented any evidenc

D

of such burrow collapse despite extensive festgerience working in b currently occupied
and potential pygmy rabbit habitats found ondahetments.” (Doc. 33: AR 789.) BLM'’s
conclusion that burrow collapse is “rare” ietbfore based on “direct field observations,
combined with professional and applied kna¥ge of both pygmy rabbit habitat requirements
and allotment specific habitat conditionsId.}

Furthermore, evidence in the recsigpports BLM’s conclusion. The 2010 FWS
Report determined that livestock grazing is nsigaificant threat to thpygmy rabbit. (Doc. 3:
AR 28.) Grazing at inappropriakevels can degrade the sagedir habitat, but at reasonable

levels it may be beneficial. (Doc. 3: AR 27The Report acknowledged that burrow tramplin

[ =]

can occur, but stated its authors are “not awéeny studies relating aal site abandonment,
increased predation, death, or myjulue to livestock grazing erampling.” (Doc. 3: AR 28.)
The Report also concluded “thaseno indication of a causedlationship between livestock
grazing and pygmy rabbit siteaidonment or avoidance.d()

Finally, BLM’s monitoring regime, degbed above, is designed to ensure
intervenors comply with #utilization requirement.SgeDoc. 32: AR 758.) While the absenge

of any explicit reference to the pygmy rabbit ie 8A, the Central California Standards, or the
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Joint Cooperative Monitoring Plan suggestavBdoes not conduct regular monitoring of pygn
rabbit populations specifically, theart declines to read thisqeirement into the Bishop RMP,|
which also does not specificaligention the pygmy rabbit.

4. Yearlong Protections for Sensitive Species Habitat

Plaintiffs finally contend that BLM does not “make any attempt to provide th¢
seasonal and yearlong protections for sens#pexies habitat requatdoy the Bishop RMP.”
(ECF 77-1 at 17-18.) As noted above, thehBp RMP contains a general requirement
mandating “Yearlong Protection of endangeredgddate, and sensitive plant and animal
habitats.” (Doc. 233: AR 8897.) Thus, thesBop RMP requires onlyearlong, not seasonal,
protections for sensitive specieagbitat. The sage grouse and pygmy rabbit are the only ser
species on these allotments. (Doc. 49: AR 1322-13RMintiffs’ final argument thus reiterate
the claim that BLM must provide yearlong pgrotion for the sage grouse and pygmy rabbit a
their habitats. The court has already addreasédejected these alas. While the general
yearlong requirement does not contain a spatgheht for sage grouse, as the seasonal and

yearlong protections addressed above do, thisrdince is not material. The court’s finding --

that plaintiffs’ seasonal ancgegrlong arguments, in the contextloé¢ two-mile and one-third-mile

proximity to leks, lacks merit -- is ingendent of those spatial requirements.
C. Third Cause of Action: Viakions of the FLPMA and the SSSP
In their complaint, plaintiffs enumerate a third cause of action, which alleges
violation of the FLPMA and the SSSP. The gravamen of this claim is that the SSSP requ
BLM to “ensure that actions thorized, funded or carried oy BLM do not contribute to the
need for the species to becohsted.” (Compl. 1 91.) However, plaintiffs did not move for
summary judgment on this cause of action:ahly mention of the SSSIR plaintiffs’ moving
papers is in the context of their NEPA claig=CF 90 at 26—-27.) Intervenor Fulstone argued
its motion for summary judgment that plaintiffave abandoned their third cause of action, a

plaintiffs did not address thisgument in their reply. (ECF 874t 29.) Plaintiffs’ reply also
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mentions the SSSP only in the context of NEPA. (ECF 90 at 26—-27.) Accordingly, the court

considers this claim abandoned and declines to addrddsiales v. City of Deland52 F.
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Supp. 2d 1253, 1271 (E.D. Cal. 2012) (“Where a defendant moves for summary judgmen
plaintiff does not oppose or raise the clainopposition, the claim is deemed abandoned.”)
(citing Jenkins v. County of Riversid&98 F.3d 1093, 1095 n.4 (9th Cir. 2005)).

V. CONCLUSION

1. Plaintiffs’ motion for summary judgment &stheir FLPMA claims is denied
Defendant-intervenors’ motion for summigudgment as tplaintiffs’ FLPMA
claims is granted.

2. Plaintiffs’ and defendant-ietvenors’ motions for sumany judgment as to th
NEPA claims are granted in part and denregart, as set forth in this order.

3. The parties are ordered to brief thegion of the appropriate remedy for th
BLM'’s violation of NEPA in preparatin for a hearing set for October 25, 2
at 10:00 a.m. The parties shall limit fleagth of their briefs to five pages
each. Plaintiffs shall file their brief by September 27, 2013; defendant-
intervenors shall file aingle joint brief in regonse by October 11, 2013; an
plaintiffs may reply by October 18, 2013.

IT IS SO ORDERED.

DATED: September 3, 2013.

UNIT TATES DISTRICT JUDGE
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