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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ARIEL BALTHROPE, No. 2:10-cv-3003 KIM JFM (PS)
12 Plaintiff,
13 V. ORDER AND
14| SACRAMENTO COUNTY DEP'T OF FINDINGS & RECOMMENDATIONS
15 ;III.E,ALTH AND HUMAN SERVICES, et
16 Defendants.
17
18 l. INTRODUCTION
19 Plaintiff Ariel Balthorpe is psceeding pro se with this civights action pursuant to 42
20 | U.S.C. §1983. The matter has been referredeandersigned pursuantEastern District of
21 | California Local Rule 302(c)(21). See 28 U.S8@&36(b)(1). This action is proceeding on
22 | plaintiff's second amended complaint, filed &4, 2012. ECF No. 82. Therein, plaintiff raises
23 | claims under the Fourth and Fourteenth Amendments as well as 42 U.S.C. 88§ 1985 and 1986.
24 | ECF No. 82. Plaintiff also asserts that she I@en unlawfully deprived of Social Security
25 | benefits, and she raises the following state lantd against various defendants: intentional and
26 | negligent infliction of emotiorialistress, malicious prosecutiqereparing fraudulent evidence,
27 | and violation of California Assembly Bill 490. Id’hese claims arise from allegations of chilg
28 | abuse that were made by county officials aggestioner’s father, alleghy falsely, and from

1

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2010cv03003/216328/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2010cv03003/216328/117/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the ensuing juvenile dependency proceedings. Id.

This matter is before the court on the rantof defendants County of Sacramento, Chilis

Bliss, David Burdette, Kenneth King, KirstenrBlee, Christina Juarez, Graciela Garcia, Gisel
Wolfe and Rashida Green (collectively “defent#d) for summary judgment pursuant to Fed.

Civ. P. 56, filed on October 25, 2012ECF No. 106. Plaintiff filed an opposition on Novemb

21, 2012 (ECF No. 110), and defendants filedpdyren December 5, 2012 (ECF No. 112). The

matter is submitted upon the record and broefdile. ECF No. 111; L.R. 230(g). For the
reasons stated herein, it ecommended that defendants’troa for summary judgment be
granted on all of plaintiff's fedal law claims, and on plaintiff'state law claims of preparing
fraudulent evidence, malicious prosecution, embezzlement and disclosure of information f
“Child’s Folder.” 1t is further recommendedatplaintiff's remaining state law claims for
intentional and negligent inflion of emotional distress and violation of California Assembly
Bill 490 be dismissed without prejudice pursuant to 28 U.S.C. § 1367.
. STANDARD FOR MOTION FOR SUMMARY JUDGMENT

Summary judgment is appropieavhen it is demonstratedatithe standard set forth in
Federal Rule of Civil procedure 56 is méthe court shall grant summary judgment if the
movant shows that there is no genuine dispute asytanaterial fact and ¢hmovant is entitled t¢

judgment as a matter of law.” Fed. R. Civ. P. 56(a).

Under summary judgment practidgde moving party always bears
the initial responsibility of informig the district court of the basis
for its motion, and identifying thesportions of “the pleadings,
depositions, answers to interrogaes, and admissions on file,
together with the affidavits, if any,” which it believes demonstrate
the absence of a genuiissue of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (quoting then-numbered Fed. R. Civ. P,

56(c).) “Where the nonmoving pgirbears the burden of proof at trial, the moving party neec

1 On January 26, 2012, defendants Sacramento Child Advocates, Inc., Robert Wilson, Re
Sass and Lisa Thor (sued as Lisasley) were dismissed fromglaction with prejudice. See
ECF Nos. 58 and 49.

2 Federal Rule of Civil Procedure 56 was sexd and rearranged effve December 10, 2010.
However, as stated in the Advisory Committeadsdo the 2010 Amendmisrto Rule 56, “[t]he
standard for granting summary judgment remains unchanged.”
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only prove that there is an absence of evidénseipport the non-moving gg's case.” _Nursing

Home Pension Fund, Local 144 v. Oracle Conprél Oracle Corp. Sec. Litig.), 627 F.3d 376,

387 (9th Cir. 2010) (citing Celotex Corp., 477 Ua8325); see also Fed. R. Civ. P. 56 Advisoly

Committee Notes to 2010 Amendments (recognifivag “a party who does not have the trial
burden of production may rely on a showing thaiarty who does havedtftrial burden cannot
produce admissible evidence to carry its burdeto #ise fact”). Inéed, summary judgment

should be entered, after adequate time for desgoand upon motion, agaire party who fails to

make a showing sufficient to establish the existenf an element essential to that party’s cas

AL

and on which that party will bear the burden adgdrat trial. _Celotex Corp., 477 U.S. at 322.
“[A] complete failure of proottoncerning an essential elerhehthe nonmoving party’s case
necessarily renders all othacts immaterial.”_ld. at 323.

Consequently, if the moving party meets itsimitesponsibility, the burden then shifts to
the opposing party to establish that a genuine iasue any material fact actually exists. See

Matsushita Elec. Indus. Co. v. Zenith Ra@iorp., 475 U.S. 574, 586 (1986). In attempting tg

establish the existence of such a factuspdie, the opposing party may not rely upon the
allegations or denials of its pldiags, but is required to tenderidence of specifi¢acts in the
form of affidavits, and/or admesible discovery material in suppaof its contention that such a
dispute exists. See Fed. R. Civ. P. 5a@#atsushita, 475 U.S. at 586 n.11. The opposing party
must demonstrate that the fact in contention itens, i.e., a fact thahight affect the outcome

of the suit under the goveng law, see Anderson v. Lildg Lobby, Inc., 477 U.S. 242, 248

(1986); T.W. Elec. Serv., Inc. v. Pacificdél Contractors Ass’n, 809 F.2d 626, 630 (9th Cir.

1987), and that the dispute is genuine, i.e., theeagiel is such that a ressble jury could retury

—

a verdict for the nonmoving party, see Waolfandem Computer#c., 818 F.2d 1433, 1436

(9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 630. Thie “purpose of summary judgment is to ‘pierge
3
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the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (quoting Fed. R. Civ. P. 56(e) advisory committee’s note on 1
amendments).

In resolving a summary judgment motion, dueirt examines the pleadings, deposition
answers to interrogatories, and admissions ontéigggther with the affidats, if any. Fed. R.

Civ. P. 56(c). The evidence of the opposing partp be believed. See Anderson, 477 U.S. @

255. All reasonable inferences timady be drawn from the factsagled before the court must be

drawn in favor of the opposing party. See Mat#ias 475 U.S. at 587. Nevertheless, inferenc
are not drawn out of the amnd it is the opposing partyabligation to produce a factual

predicate from which the inference may be dra@ee Richards v. Nielsen Freight Lines, 602

Supp. 1224, 1244-45 (E.D. Cal. 1985), aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally, to

demonstrate a genuine issue, dpposing party “must do more than simply show that there i$

some metaphysical doubt as to thaterial facts. . . . Where thecord taken as a whole could 1
lead a rational trier dact to find for the nonmoving party, tleeis no ‘genuinesisue for trial.”
Matsushita, 475 U.S. at 586 (citation omitted).
. DEFENDANTS MOTION FOR SUMMARY JUDGMENT

Defendants contend that plaffis claims are barred under paiples of judicial estoppel
claim and issue preclusion, and absolutqualified immunity. ECF No. 106-1. Defendants
further contend that plaintiff’'s claims againigfendant County of Sacramento regarding her
Social Security funds and disclaswof information contained ia “Childs Folder” fail to state a
claim upon which relief can be grantédd.

In her opposition, plaintiff does not addressghaciples of judicial estoppel, claim and
issue preclusion and immunities set forth by defendants. Rather, plaintiff reasserts her all

that defendants fabricated their reports and plaintiff’'s father did no¢ ddaus Plaintiff argues

% In their motion, defendants requéisat the court take judicialotice of more than fifteen
documents. ECF Nos. 106-3 and 106-4. Themgwnts submitted by defendants are of the ty
for which judicial notice is proper. Fed. Rvid. 201. Specifically, the documents consist of
matters filed as part of a cayroceeding as well as mattefspublic record. Accordingly,
defendants’ request for judicial notice will be granted. Id.
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against defendants’ efforts to “liigate” the juvenile proceedinds.

A. UndisputedFacts

The operative facts are primarily taken frdefendants’ statement of undisputed facts
support of their motion for summary judgmentluding the declarationsf Jeri L. Pappone,
Christopher Bliss, David Burdette, Graciela Gar&ashida Green, Christina Juarez, Kennett
King, Kristen Parske, Scott Ryman, Gisellal¥pand other evidence cited ther&in.

On the night of July 15, 2008, at approxiniate15 in the morning, then 16-year-old
plaintiff was approached by fimdants Bliss, Burdette and King, who were responding to a
complaint by a neighbor. Bliss Decl. T 10; Butddecl. | 10; King Declff 10. Plaintiff had
snuck out of her house and was in a park withblogfriend. Bliss Declf 11; Burdette Decl.

11; King Decl. § 11; Baltlmpe Dep. 13:21-14:25 (ECF Nb06-6 at 2). Following a

confrontation between plaintifiier boyfriend and defendants Bligjrdette and King, regarding

plaintiff's boyfriend’s possession af knife, plaintiff was taken to custody. Bliss Decl. § 11;

Burdette Decl. 1 11; King Decl. § § 11-12;ltAeope Dep. 15:2-5. Plaintiff brought defendants

Bliss and Burdette to hdhome; no one answered the door, amangiff did not have a key. Blis$

Decl. 1 12; Burdette Decl § 12; Balthrope D&p.6-8. Plaintiff also provided a phone numbef
for her father that defendant police officers @ipéed to call without success. Bliss Decl. § 12
Burdette Decl § 12; Balthrope Dep. 18:20-21. A#ttempting to contact plaintiff's father by
telephone and visiting his home, defendants Bilie$ Burdette took plaintiff to the Children’s
Receiving Home at approximately 2:30 a.m. on July 15, 2008, for her protection pursuant

I

* The court notes that plaintiff has attempted to raise brand-new claims in her opposition (i
violations of “18 U.S.C. § 1746”), but her secadended complaint fails to even hint at thes
claims. _Compare ECF No. 82 with ECF No. 11@%t These newly raised claims will not be
considered in this procedural posture. The tchwither notes plaintiffnentions two defendants
Catherine Spinelli and Scott Ryman, who weoe included in her operative second amended
complaint. ECF Nos. 110-7 and 110-10. Allegas regarding thesedividuals will also be
disregarded.

® Plaintiff failed to reproduce fiendants’ statement of undisputiedts pursuant to this court’s
local rules._See L.R. 260(b). Ndid plaintiff file a separate s&nent of disputed facts. Id.
Therefore, any fact plaintifeiled to provide evidence tlispute is deemed undisputed.
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California Welfare & Institutions Code § 305faBliss Decl { 13; Burdee Decl. T 13. While in
custody at the Children’s Receiving Home, plaintiff was intervielmedefendant Wolfe, a social
worker. Plaintiff told Wolfe that her father wasusive, that her father would kill her, and “that
her father pushed her to the ground in viewnisfgirlfriend and the girlfriend did nothing.”
Wolfe Decl. 1 3. Defendant Juarez, a socialkeq also interviewed plaintiff on July 15, 2008
Juarez Decl. 1 2. Defendant Juamegzorted that plaintiffaid “that her father is very mean to
her[,] he yells at her, pushes her, grabs her and threatens to kill her.” Juarez Decl. Ex. A.
Defendant Juarez also reported thlaintiff said she wanted ttay at the Children’s Receiving
Home and “be safe.” 1d. Defdant Juarez attempted to contaletintiff's father after the
interview but was unsuccessfulSUF  13. On July 16, 2008, Defendant Parske prepared an
initial Juvenile Dependency P&tin and a Detention Report fplaintiff’'s Detention Hearing,
using statements plaintiff made social workers during theirterviews. Parske Decl. 1 3-4.

The Juvenile Dependency Padiitistates in part that

the father has a history of using excessive corporal punishment on
the child and failing to adequatedypervise her. Specifically, on or
about May 8, 2008, the father used excessive corporal punishment
on his child in that the father grabbed the child and pushed her
down resulting in the child sustainifiguises to her arms. Further,
the father has yelled, pushed andldyed the child. The father has
also threatened to kill the childlhe child is nervous and scared of
what her father will do to her next and is unable to sleep or eat. The
child is in fear of calling law enforcement and/or Child Protective
Services. The child feels unsafedasioes not wish to see or return

to her father’s care. . . . The fatlsefailure to provide adequate care
places the child at substantial riek physical harm, abuse and/or
neglect.

® California Welfare & Institutions Code § 305(@rmits a police officer to take a minor into

temporary custody, without a warramthen the officer has reasonable cause for believing that the
minor is a person described in Section 300, andddition, that the minor has an immediate need

for medical care, or the minoriis immediate danger of physical e&xual abuse, or the physical
environment or the fact that the child is left tieaded poses an immediahreat to the child's
health or safety. In cases in which the child fsueattended, the peace officer shall first attempt
to contact the child's parent or guardian to determine if the parent oreguisrdble to assume
custody of the child. If the pareat guardian cannot be contactdte peace officer shall notify a
social worker in the county welfaregirtment to assume custody of the child.

" As it turns out, plaintiff's father filed missing persons report on July 15, 2008, at
approximately 9:00 p.m. Ryman Decl. § 9.nf&time after 3:00 p.m. on July 16, 2008, Office
Scott Ryman (“officer Ryman”), who is not amad defendant, learnedattplaintiff was in
custody at the Children’s Receiving Home. Id. &Ry Officer Ryman informed plaintiff's fathe
of plaintiff's location on Jly 16, 2008._1d. at  13.
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Parske Decl. Ex. A. The Detention Report raites the information provided in the Juvenile
Dependency Petition, and further states that pfaidlisclosed she is very depressed and sad
feels alone at home with her fatheParske Decl. Ex. B. The juviée court relied on this repor
during plaintiff’'s Julyl7, 2008, detention hearing.

On July 17, 2008, defendant Wolfe met with pldd in person at Child Welfare Service
and confirmed with her the allegations she madendurer prior interviewsvith social workers.
Wolfe Decl. { 4. In defendant Wolfe’s docurtegion of her July 17, 2@) interview she noted
that plaintiff stated “[i]t's all true,” and confined her father “has been hitting [her] off and on
the past eight years, withs first, and pushing [her] aund and down on the ground.” Wolfe
Decl. Ex. B. Defendant Wolfe further documenteaiiff's statement that her father threaten
to kill her and has told her thifitshe contacts the police he wgiét her and could kill her. 1d.
During defendant Wolfe’s interview with ptdiff she also made allegations of sexual
misconduct, and claimed her father did not wanttbgraduate high school because he wante
continue receiving her Social Security chetksl.

On July 17, 2008, the juvenile court held a dete hearing. RFIN Ex. D. Plaintiff, he
attorney, plaintiff's father and his attorney atteddhe hearing. Id. The juvenile court read a
considered the July 16, 2008, detention reportgyezpby the Department. Id. The juvenile
court informed the parties, inclundy plaintiff, “of the contents athe petition(s); the nature and
possible consequences of juvenile court proceggithe reason for the initial detention and th
purpose and scope of the detentioarivg.” Id. The juvenile cotifound in part that “[a] prima
facie showing has been made that [plaintfiines within the provisions of Welfare and
Institutions Code Section 300.d.l The juvenile court further fourtbat “[t]lhere is a substantia
danger to the physical health of [plaffitand there are no reasonable means by which
[plaintiff's] physical health may be protectedthut removing [her] from the parent’s physica
custody.” Id. The juvenile court orderedter alia, the Department to conduct home evaluati

with any relatives who come forward and to offeunification services to the father. I1d. The

8 Plaintiff’'s mother passed away on April 5, BOCECF No. 106-3 at 52. As a result, it appeaf

plaintiff was receiving monthly Sociak8urity checks. See ECF No. 106-3 at 53.
7
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juvenile court further orderedah®[t]here shall be no placemeuott [plaintiff] without a court
order.” Id. A Pre-Jurisdtion Status Conference hearings scheduled for August 8, 2008d.

Following the juvenile court proceedingefendant Wolfe interviewed plaintiff's
maternal aunt and grandmother on July 23, 2008 péaintiff’'s brother on July 24, 2008. Wolf
Decl. 11 6-8. Defendant Wolfe documented ezdher interviews with plaintiff's family
members. Wolfe Decl. Ex. B. Plaintiff's mat@l grandmother confirmed with defendant Wo
plaintiff was “afraid of her fathesind [she] does not want to b@and her father.”_Id. On July
25, 2008, plaintiff's father and hisrijriend were also interviewelly social workers. Id. On
August 1, 2008, defendant Wolfe prepared an In@ade Plan in an effort to facilitate the
juvenile court’s goal of offeringeunification services to plaifitis father. Wolfe Decl. 9. On
August 5, 2008, defendant Wolfe prepared a Jigtisthal/Disposition Report that was submitts
to the juvenile court and used during the tsuContested Jurisdiction/Disposition Hearing.
Wolfe Decl. 1 10. On August 7, 2008, defendanteluanet for the last time with plaintiff.
Juarez Decl. 11 8, 11. Defendant Juarez documéetddterview with plaintiff and noted that
“[s]he was scared that the Courtyrtay to make her go back to her father.” Juarez Decl. Ex
Defendant Juarez further documented plaintiff stgtfl am scared he [plaintiff's father] will kil
me and he has threatened to kill me if | do just what | am doing now telling you this.” 1d.
(internal quotations omitted).

At the Contested Jurisdiction/Dispositiblearing, which was held on September 16, 1
22, and October 6, 2008, plaintifistdied about the circumstanclesading up to the juvenile

court proceedings. Pappone Decl. Ex. A. Tdllewing are excerpts fromlaintiff's testimony:

Q And on or about July 15th did you sneak out of your father’s
home?

| ran away.. . . .

.. .. So when the police arrived did you inform them that
you had, in your words, ran away from home?

Yeah, | let them know.

> o>

° On August 8, 2008, the Juvenile court held a Prisdiation Status Conference. RFJN, EX. |
The juvenile court set the matter for a Relative Placement Hearing on August 12, 2008, ar
Contested Jurisdiction/Dispitisn Hearing on September 16, 2008. Id. On August 12, 2008
court continued the Relativedglement Hearing to August 29, 2008. Id. Plaintiff was not in
attendance at either tfese hearings. Id.
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Okay. Did they ask you any questions as to why you ran
away from home?

| told them that my dad was a mean person and that |
couldn’t go back home.. . ..

You told the social worker that around May 2008 your
father hit you excessively; that an accurate statement?

Yes.

Okay. Can you explain toe this excessive hitting?

| went skating, and | came home when skating was over, . . .
| guess my dad was trying t@ll me, and my phone was
dying so | couldn’t - - like | coldn’t answer it. And | came
home. | was like, dad, were you trying to call me? He’s
like, yeah, | was trying to call you. Where - - where were
you at? And then he comes in my room. . .. And | went in
the room, and he came in there behind me, and he started
yelling at me. He’s like, wére the F were you at and stuff
like that. And then he grabbed my hair, threw me on the
ground and punched me in my arm. His girlfriend was
standing there the whole time watching. She didn’t say
anything.

Did you tell anyonelaout this incident?

| told Shawn [plaintiff's boyfriend at the time] and my
grandma.. . ..

And what did your maternal grandmother say?

She told me to call CPS. | didn't have the number, and |
was very afraid to call CPS #te time. And not long after
that, in June, that’'s when Irraway from hone and actually
did something about it by running away. . . . .

.. .. Did you tell the social worker that if you call the cops
your father would kill you?

Yes.

When did your father say that to you?

He said this around May, the time that he hit me. He said if
| ever told the police or called CPS on him, took him to
court, that he would kill meHe would get me back and he
would kill me.

>0» O >» O

>0 >0

>0>» O

Id. at 7-15. During her testimonygohtiff described other example$ physical abuse including
her father slapping her in hexde and pushing her. Id. at 16. When asked what she would
the judge ruled that plaintiff need to go home with her fathgiaintiff stated that she “would
probably run away.” Id. at 19. Plaintiff described her father as “very mentally abusive to”
Id. at 20. Plaintiff was questiodeegarding the petition which stakthat on July 8th her father
“used excessive corporal punishment.” Id. at ®@Zhen asked if plaintiff believed that stateme
is true plaintiff responded, “Yes,” and confirmie July 8th incident was the “skating inciden
described above. Id. Plaintiff was asked if fagher ever threatened to kill her and she

responded, “Yes, he has.” Id. Finally, when asketle wanted to return home and if she felt
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safe at home, plaintiff responded, “No | don’t.” IBlaintiff's father’s gilfriend also testified
during the hearing as atwess. _Id. at 32. When asked whether she would “be surprised to
that [plaintiff] testified that [she] was a witnessaio altercation in May where [plaintiff's father
punched [plaintiff] in the arm and pulled her by her hghe testified that[n]othing like that
ever happened. . . . if anybody pushed hereaytiound | would be suiewas probably her
grandparents. It was probably her grandmother or maybe --” 1d. Plaintiff interrupted this
statement and exclaimed in openud, “She’s lying.” _Id.

On October 6, 2008, the juvenile court found thatallegations of abuse as to plaintiff

were true. RFJN, Ex. G. Plaintiff was in attendance during the juvenile court proceedings,

The juvenile court placed plaintiff in the herof her maternal aunt and scheduled a Pre-
Permanency Hearing and a Permanency Hearing on March 6, 2009, and September 4, 20
respectively’’ Id.

Between August 2008 and January 2009, pfainequently absconded from placement
which resulted in a number of court proceed as well as her being moved between her
maternal aunt’s home and different foster hom@&mlfe Decl. Y 11-16, Ex. B; Green Decl. { 4
Ex. A. On January 26, 2009, defendant Wolferineaved plaintiff and doegmented that plaintiff
said she never “wants to live with her father agaand that “he wants custody of her so that s
can receive social security money fronm hether’'s death.” Wolfe Decl. Ex. B.

On February 27, 2009, after plaintiff abaded from placement, her counsel (former
defendant Sass) recommended that a Protectivediugfarrant be issued for plaintiff. SUF q
23. Defendant Green prepared a Warrant Da¢etSind Declaration. Green Decl. 1 4, Ex. B
The warrant was issued by the juvenile camrtMarch 5, 2009. Green Decl. § 5, Ex. C. The
protective custody warrant was recalled on Ap2i, 2009, and plaintiff was placed with her

father “on the condition that [the] father coogte with [the Department] and comply with

19 plaintiff's father appealed ¢hjuvenile court’s findings argng, among other things, that the
Department prosecuted a “false cause of actionitiially accusing him ofyrabbing [plaintiff’s]
arms and bruising her.” RFJIN, Ex. H (intergabtations omitted). The California Court of
Appeal, Third Appellate District, affirmed thewer court’s findings in an unpublished fourtee
page opinion, noting that “it wasdhuvenile court’s responsibilityp assess the credibility of th
witnesses; and the court’s findings reflect théselieved [plaintiff's] testimony that [her father]
hit and bruised her arm in May 2008 afte became angry with her.”_Id.
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services . ..” RFJN, Ex. K at 154. Ulately, on February 5, 2010, the juvenile court

terminated dependency. The dowded in part as follows:

While the father has not participated in services, and has
demonstrated a disrespect for court orders, the evidence shows
[plaintiff] is not at risk of abuse ameglect, is over 18 years of age
and refusing to cooperate with DISHbr take advantage of services.
DHHS reports submitted . . . showlgmtiff] . . . wishes to remain
with the father, is able to cafer and advocate for herself, has
attended school, and refuseduoseling and ILP services.
Placement with the father commenced in April of 2009 and since
then only one referral for negleleas been filed, a claim of medical
neglect, which the results of areclsar. Therefore, taking into
account the totality of the evides this court cannot find by a
preponderance of evidence thandiions still exist which would
justify initial assumptia of jurisdiction of tlat those conditions are
likely to exist if supevision is withdrawn.

Id. at 173.

B. Discussion

1. Claims Regarding Violations of Phiiff's Father's Constitutional Rights

As a threshold matter, any claims set forthplayntiff regarding a violation of her father
constitutional rights should be dismissed fld of standing. See ECF No. 82 at 11 (alleging

plaintiff's “father’s educationalights were being violated”); BHCNo. 82 at 12 (seeking damag

for “[m]alicious prosecution against [plaintiff'$gther”). The requirements for standing to sue

are well-established. A party who seeks toldistha standing must show (1) a concrete and
imminent “injury in fact,” (2) a causal connedatibetween the defendaratsd the alleged injury,

and (3) a likelihood that ¢hinjury will be redressed by a fawate decision. Lujan v. Defender

of Wildlife, 504 U.S. 555, 560-61 (1992); Bermtav. County of Los Angeles, 279 F.3d 862,

868 (9th Cir. 2002). “[A]t an irreducible minimum, Art[icle] Ill [of the United States
Constitution] requires the [plaifij to ‘show that he personally has suffered some actual or

threatened injury . . .”_Valley Forge Chiet Coll. v. Americans United for Separation of

Church & State, Inc., 454 U.S. 464, 472 (19&@R)oting_Gladstone Realtors v. Village of

Bellwood, 441 U.S. 91, 99 (1979); see also Lujan, 5@l &t 560 & n.1 (holding that an “injury
in fact” “must affect the plaintiff ira personal and individual way”).
“It is well established thahe federally protected rightsatare enforceable under § 199

are ‘personal’ to thenjured party.” _Rose v. City dfos Angeles, 814 F.Supp. 878, 881 (C.D.
11
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Cal. 1993). Here, plairfticannot assert a claim based on@lation of the “educational rights”

of her father._See Archuleta v. McSh&8ay F.2d 495, 497 (10th Cir. 1990) (“a section 1983

claim must be based upon the violation of s personal rightsand not the rights of
someone else”). To the extent plaintiff allehes father suffered a viation of his “educational

rights,” that claim should be disssed for lack of standing. SEstate of Zachary v. County of

Sacramento, No. 2:06-cv-01652-MCE-PAN, 200 1994226, at *3 (E.D. Cal. July 5, 2007)
(citing additional cases).

With regard to plaintiff's malicious prosecoii claim, plaintiff has failed to show that h
personal rights were violated as a result of dlmacommenced against her father. See Esta

Tucker ex rel. Tucker v. Interscope Re®rbhc., 515 F.3d 1019, 1030 (9th Cir.) (setting forth

the elements of a maliciopsosecution claim under Californliaw) (citing Zamos v. Stroud, 32

Cal.4th 958 (Cal. 2004)), cert. denied, 555 8%/ (2008). Thereforglaintiff’s malicious
prosecution claims should also diemissed for lack of standing.

2. Police Officer and Saai Worker Defendants

As noted above, these defendants sesksary judgment on the grounds of judicial
estoppel, collateral estoppe&ldaabsolute or qualified immunityFor the reasons now explainec
the court finds that the doctriré judicial estoppel shouldar plaintiff’'s claims against

defendants Bliss, Burdette, King, Parske, Judbezcia, Wolfe and Green. Therefore, the cou

need not and will not address the issues of colhéstoppel or absolute or qualified immunity,

a. Legal Standards for Judicial Estoppel

“Judicial estoppel is an equitable doctrithat precludes a party from gaining an
advantage by asserting one position, and thten $&eking an advantage by taking a clearly

inconsistent position.”_Hamdn v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir.

2001) (citations omitted). Judicial estoppel oked “not only to prevent a party from gaining

an advantage by taking inconsistent positions, lsat ladcause of general considerations of the

orderly administration of justice dimegard for the dignity of judial proceedings, and to protec
against a litigant playing fast and loose with the courts.” Hamilton, 270 F.3d at 782 (intern

citation and quotations omitted). T]he application of judicial ésppel is not limited to bar the
12
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assertion of inconsistent positions in the samgaliton, but is also appropriate to bar litigants
from making incompatible statements in twifetient cases.” Id. at 783 (citing Rissetto v.

Plumbers and Steamfitters Local 343, 94 F.3d 597, 605 (9th Cir. 1996)) .

In determining whether to apply judicialtegpel, a court may consider (1) whether the

party’s later position was inconsistent with itsiadiposition; (2) whethethe party successfully

persuaded the court to acceptaslier position; and (3) whethttre party would derive an unfs:Lr
t

advantage or impose an unfair detriment on the opggarty if not estopped from asserting

inconsistent position. _New Hampshire v.ikg 532 U.S. 742, 750-751 (2001). The Ninth

Circuit restricts the application of judiciestoppel “to cases whettee court relied on, or
‘accepted,’ the party's previous inconsisteosition.” Hamilton, 270 F.3d at 783. Judicial

estoppel prevents “intentionallseontradiction . . . as a meantobtaining unfailmdvantage.”

State of Ariz. v. Shamrock Foods Co., 729d-1208, 1215 (9th Cir. 1984) (quoting Scarano V.

Central R. Co. of New Jersey, 203 F.2d 510, 518 (3r.1953)) (altergon original), cert.

denied, 469 U.S. 1197 (1985).

b. Application of Judicial Estoppel

With regard to the first factor, plaintif’present position with respect to abuse by her
father is clearly inconsistentith her position in the juvenileoairt proceedings that her father
abused her. Plaintiff testified under oath duringjtivenile court proceealys that her father hit
her excessively and threatened to kill herpg®me Decl. Ex. A at 7-15Specifically,plaintiff
was presented with the following question whilgtifging: “You told the social worker that
around May 2008, your father hit youcessively; is that an accteastatement?”_Id. at 13.
Plaintiff responded, “Yes.”_Id. Rintiff was also asked if she tallde social worker that if she
called the police her father would kill her. &.15. Plaintiff respondk “Yes.” 1d. When
responding to these questions, pldi articulated details thatupported her position that her
father was abusive, and confirmed that she sharsdhformation with social workers. As to
defendant police officers, plaiffttestified under oath that shdddhe police officers she ran
away from home the night of July 15, 2008. Id. aP@intiff further testified under oath that s

told the police officers her “dad was a mean perand . . . [she] couldn’t go back home.” Id.
13
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Plaintiff now asserts in this civil rights agti that her father did natbuse her, and that
defendants fabricated the accusations that Iduetguvenile court proceedings. These positio
are clearly inconsistent.

Second, plaintiff succeeded in persuading thenjieeourt that her father abused her.

The juvenile court accepted her assertionsbofse in reaching itsiiiling that a substantial

danger to her physical healthiged and required removal from her father’s physical custody.

RFJN, Ex. D. Following the Contested Jurisidic/Disposition Hearingthe juvenile court
sustained the allegations a9taintiff. RFJIN, Ex. G. Theourt based its findings on the

following facts:

[T]he father has a history of ing excessive corporal punishment
on the child and failing to adequately supervise her. Specifically,
on or about July 8, 2008, the fathused excessive corporal
punishment on his child in thatehfather grabbed the child and
pushed her down resulting in theildhsustaining bruises to her
arms. Further, the father has yelled, pushed and grabbed the child,
The father has also threateneditbthe child. The child is nervous
and scared of what her father walb to her next and is unable to
sleep or eat. The child is in fear of calling law enforcement and/or
Child Protective Services. The dahileels unsafe and does not wish
to see or return to her fathecare. In addition, on July 15, 2008,
the child snuck out othe father's home at 11:00 pm and was
discovered in a park at 2:30 in the morning by Sacramento Sheriffs
Officer C. Bliss, wandering thersets with a nineteen year old
male. The child did not have key to get into the father’s
residence, nor a working telephonember to locate the father.
There was no answer at the father's residence when law
enforcement transported the child home. The father's failure to
provide adequate care places the childubstantial risk of physical
harm, abuse and/or neglect.

This holding establishes that plaintiff succeeaedersuading the juvenile court to acce

her position that her father wabusive, that she feared hethier, that she communicated these

facts to defendant police officers when they fohedunattended at 2:30 in the morning, and {
their discovery of her warranted a finding ofiaimediate threat to haafety. The California
Court of Appeal, Third AppellatBistrict, affirmed the juvenileourt’s findings noting that “it
was the juvenile court’s responsibility to assiescredibility of the wnesses; and the court’s

findings reflect that it believed [Rtiff's] testimony that [her father]” abused her. RFJIN, Ex.
14

xpt

D

hat




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Plaintiff failed to clarify duringhe juvenile court proceedings ather she was lying about any

the allegations of abuse, degpihany opportunities to do so.

To the contrary, plaintiff affirmed her acctisas throughout the duration of the juvenile

court proceedings which lasted apgmately two years. Plaintiff attended most of the juvenile

court proceedings where her statements werategeand subsequentiglied on by the juvenile
court. Moreover, plaintiff detailed her allegattoof abuse under oath during her testimony af
Contested Jurisdiction/Disposititiearing. She cannot now assarthese proceedings that thg
allegations she made under oath in theestatirt proceedings were false and that the
contradictory statements she asserts in thisraetie in fact the truth. See, e.g., Yeo v. Coher
F.2d 411, 411 (D. Mass. 1925) (“It is Isettled that a party who fadly testified to a fictitious
state of facts for his own benefitlilnnot, when his interest changd® heard to say what the fa
really were.”). Allowing plaintiff to prevail irthis litigation “would create the perception that

either prior courts or we have been misleddgintiff's] representabns.” Milton H. Greene

Archives, Inc. v. Marilyn Monroe LLC, 692 F.&83, 1000 (9th Cir. 2012). Were this court tg

now accept that plaintiff was not in fact abusgcder father, the “risk of inconsistent court

determinations . . . would become a realitiléw Hampshire, 532 U.S. at 755 (internal quota

and citation omitted). “The need to preservedigmity of judicial proceedings weighs heavily

against allowing [plaintiff] to proceed down [heewly charted path.”_Milton H. Greene

Archives, Inc., 692 F.3d at 1000.

Finally, the court finds thatlaintiff would derive an unfaiadvantage or impose an unfa
detriment if not estopped in this action. Pldim@onsistently asserted from the time she first
encountered defendant police officers, amdughout the duration of the juvenile court
proceedings, that her father abused her. Shewsasserting in this federal civil action that he
did not abuse her. Defendants relied on pfimaccusations when taking her into protective
custody and initiating child proteee judicial proceedings. To now require these defendants
defend a lawsuit seeking damages from thenddang so would impose an unfair detriment.

For the foregoing reasons, the court will recommend that defendants Bliss, Burdettg

King, Parske, Juarez, Garcia, Wolfe and Gieerotion for summary judgment should be
15
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granted.

3. Defendant County of Sacramento

Defendants argue that plaintiff's claimsaawst the County of Sacramento -- that it
“embezzled” her deceased mother’s Social Sgcursurance payment and improperly disclosed
information from a “Child’s Folder” -- are wibut merit and fail to state claims upon which re|ief
can be granted.

As discussed above, the juvenile courta@lon plaintiff's accugens in finding there

was a substantial danger to plaintiff's safety] sherefor requiring removal of physical custod

<

from her father and adjudging her a dependent difitle Sacramento County Juvenile Court.

RFJIN Ex. G. Once plaintiff was committed to the custody of the County of Sacramento, the

County had a responsibility to provide her with pbgkcare and maintenance. As a result, it was

entitled to receive compensation for the reasonaldts @ caring for plaintiff. Cal. Wel. & Inst
Code 8 903. Sources of funds available toGbanty of Sacramento while a child is in its

custody include Social Security benefits adimlay receive. See Wasfton State Dept. of

Social and Health Services v. Guardianshifatesof Keffeler, 537 U.S. 371, 376 (2003) (citing
42 U.S.C. 88 405(j)(1)(A), 1383@)(A)(ii)(1); 20 CFR 88 404.2001, 404.2010, 416.601,
416.610). Plaintiff was clearly deemed a dependeitd of the County of Sacramento, which |n

turn was entitled to receive hercsa Security benefits as comsation for the cost of plaintiff'd

—h

physical care and maintenance. Thus, the court finds that plaintiff'staleg¢hat the County ¢

Sacramento “embezzled” her Socsacurity benefits are without mie and recommends that this
claim be dismissed.

With regard to disclosure of the “ChéldFolder” containing inflonation pertaining to
plaintiff's care, plaintif has failed to set forth any factsathndicate the County of Sacramento
disclosed any information to third parties othertlioster parents. ECF No. 82 at 10-11. Rather,

plaintiff alleges that information pertaining torteare was given to foster parents in a “‘Childs

—

Folder’ to which foster parents would read thalbegations defendant had wrote.” 1d. Plaintif]

alleges the statements “caused repercussionatifrinds of thesesifg foster parents had

confronted [her].”_Id. at 11. Rintiff fails to make any allegations that the County of Sacramento

16
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disclosed information in her “Childs Folder” to tthiparties. Further, éhcourt is not aware of
any authority, and plaintiff has provided none, ratvides for a cause of action against a cou
when a foster parent discloses information pemaino a foster child to a third party. Therefor
the court finds that plaintiff's claim fail&nd recommends thiate dismissed.

4. Remaining State Law Claims

nty

The complaint includes two additional state law claims that are not addressed by these

findings and recommendations. Those clainesfar intentional and negligent infliction of
emotional distress and violation of CalifarAssembly Bill 490. In light of the court’s
recommendation to dismiss all of plaintiff'sdferal law claims, the court will recommend that
these two remaining state law claims be dss®d without prejudice pursuant to 28 U.S.C. §
1367.

IV.  CONCLUSION

Accordingly, IT IS HEREBY ORDERED thatefendants’ request for judicial notice as
stated in their motion for summary judgmé@BCF Nos. 106-3 and 106-4) is granted.

Furthermore, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion for summary judgment (B¢ 106) be granted as to plaintiff’y
federal law claims and plaintiff’state law claims of prepagifraudulent evidence, malicious
prosecution, embezzlement and disclosure of information from a “Child’s Folder;” and

2. Plaintiff's remaining state law claims for intentional and negligent infliction of
emotional distress and violation of Califorifiasembly Bill 490 be dismissed without prejudic
pursuant to 28 U.S.C. § 1367.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and servatthin seven days after sereiof the objections. The partie

are advised that failure to file objections witline specified time may waive the right to appe:
17

dge

[%2)

=




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the District Court’s order. Martez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: August 30, 2013

Mﬂ-———" A&V;-L
ALLISON CLAIRE
UNITED STATES MAGISTEATE TUDGE

balt3003.sj

18




