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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSEPH G. ALCALA, No. 2:10-cv-3448 KIM AC (HC)
12 Petitioner,
13 V. FINDINGS & RECOMMENDATIONS
14 | MIKE MARTEL, et al.,
15 Respondents.
16
17 Petitioner is a state prisongroceeding pro se with an apaltion for a writ of habeas
18 || corpus pursuant to 28 U.S.C. § 2254. Petitiamallenges a 2008 prisalsciplinary conviction
19 | that he suffered for refusing to accept a catem On August 3, 2012, respondents filed a motion
20 | to dismiss the petition on theaggmds that habeas relief was unkalade to petitioner because he
21 | did not suffer from an actual loss of good time @seds a result of the disciplinary conviction
22 | and because no clearly establsiiederal law extends the procedural protections of Wolff v.
23 | McDonnell, 418 U.S. 539 (1974) thsciplinary convictions thato not result in the loss of good
24 | time credit. ECF No. 16. On Novemi&r2012, findings and recommendations issued
25 | recommending that the motion enied. ECF No. 21. By ordiled April 11, 2013, the district
26 | court adopted the finding that heds relief is available to pether notwithstandinthe fact that
27 | he did not suffer a loss of good time credst remanded the matter for findings and
28 | recommendation on respondents’ argument comegmwhether clearly established federal law
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extends the procedural protectiafd/Nolff v. McDonnell to prisordecisions that do not result i

the denial or deprivation of good time credit. FER0. 24 at 2. On June 3, 2013, this court isg

an order denying respondents’ motion to dssmvithout prejudicerad granting respondents

thirty days to file either an awer to the petition or a further man to dismiss. ECF No. 25. On

July 5, 2013, respondents filed a new motion smils, ECF No. 26, which the court address
herein.
PETITIONER'SALLEGATIONS

Petitioner, who is presently serving a sentesfckb years to life, alleges that in July 20
he returned to Mule Creek State Prison frammospital where he was receiving chemotherapy
treatment for stage four lywhoma. Upon his return, eas placed in Administrative
Segregation (“Ad-Seg”) on a “nagisciplinary” hold instead of ithe hospital’s infirmary. He
asserts that he was held in-S&g without the benefit of hang a classification hearing to be
classified as an “Inmate Medical Patient,” in aibn of the due processacise of the Fourteent
Amendment. During his placement in Ad-Seg, petitiorsaims that he received an improper
rules violation report (“RVR?”) for refusing taccept a cell-mate. Although petitioner contends
that he should have been exempt from acceptogjlanate in light of his medical condition, he
was found guilty at the hearing on the RVR titikmer, whose last RVR was in 1994, argues t
he has suffered harm because he was denied parole in 2010 after the board of Parole He:x
relied on the 2008 RVR in finding that he was unsuitable for release to parole.

DISCUSSION
Respondents seek dismissal of the petitiorthe ground that petimer fails to state a

claim for relief because the state courts didumoeasonably apply clearly established federal

! To the extent petitioner is claiming that prisofficials were deliberately indifferent to his
medical needs following his return from the hospitag, court notes that this claim has already

proceeded in a parallel action, easumber 09-cv-3407-KIM-JFM, wihigs related to the instant

action and in which summary juchgnt has been entered in favor of the defendants. The onl
claim at issue in this case is petitioner’s assertinat his due procesghts were violated in
connection with his 2008 placement in Ad-Seg, i#suance of the RVR, and the associated
disciplinary hearing.
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when denying petitioner’s earlier state habeapupetitions. Respondents argue that petitig
cannot show that the state courtseasonably appliedearly established federal law, because
there is no clearly established federal law thaspribes the process dioe a prison disciplinary
decision that does not deprive the prisonaredits that actually reduce his term of
imprisonment.

As amended by the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA
the text of 28 U.S.C. § 2254(d) states:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim—
(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C. § 2254(d). Under sexti2254(d)(1), a state court d&ion is “contrary to” clearly
established United States Supreme Court pretedahapplies a rule that contradicts the
governing law set forth in Supreme Court cases, ibconfronts a set ofcts that are materially
indistinguishable from a decision of the Supee@ourt and nevertheleasives at a different
result. _Early v. Packer, 537 U.S. 3, 7 (20@2ing Williams v. Taylor, 529 U.S. 362, 405-406

(2000)).

Under the “unreasonable amaltion” clause of section 2254(d), a federal habeas co\
may grant the writ if the state court identifteg correct governing legparinciple from the
Supreme Court’s decisions, but aasonably applies that princigtethe facts of the prisoner’s
case._Williams, 529 U.S. at 413. A federal habeas court “may not issue the writ simply be
that court concludes in its independent judgntleat the relevant s&tcourt decision applied
clearly established federal law ememusly or incorrectly. Rather, that application must also

unreasonable.”_Id. at 412; see also Lockyéndrade, 538 U.S. 63, 75 (2003) (it is “not enou
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that a federal habeas courtjtsmiindependent review of the ldgpiestion, is left with a ‘firm
conviction’ that the stateourt was ‘erroneous.™).

The court “must first decide what constitutes ‘clearly established Federal law, as
determined by the Supreme Court of the UnBéates.” Andrade, 538 U.S. at 71 (citing 28
U.S.C. § 2254(d)(1)). The phrasdearly established Federal lawt 8 2254(d)(1)refers to the

holdings, as opposed to the dicta,” of the Uniteatest Supreme Court’®disions “as of the time

of the relevant state-coutecision.” Carey v. Musladi®49 U.S. 70, 74 (2006). Where the
United States Supreme Court’s decisions giwelear answer to thguestion presented, “it
cannot be said that the state court ‘unreasonjadgtfplifed] clearly established Federal law.” ”

Wright v. Van Patten, 552 U.S. 120, 126 (20@f)oting_Musladin, 459 U.S. at 77)).

Here, petitioner contends that he was dehisdlue process rights under the Fourteen

Amendment when he was not provided a hearingpimection with his placement in Ad-Seg, In

violation of the rules established by the Unig&dtes Supreme Court in Wolff v. McDonald, 41

U.S. 539 (1974) and Sandin v. Conner, 515 U.S. 49925). Petitioner claimhat, as a result of

this deprivation, he was erroneousgued an RVR when he refused to room with another in
and that this unwarranted RVR svased by the parole boardaaseason for its decision to deny

petitioner parole during his lastview. Respondents assert ttheg due process rules set out

under Wolff and Sandin were notdhare not clearly establishedth respect to the factual
circumstances presented by petitioner’s claim.

Respondent’s entire motion assumes theiegiplity of AEDPA'’s limitations on relief,
which impose the “clearly established federal’laequirement. Where there has been no sta
court adjudication of an issue, however, 28 0.8 2254(d) by its own terms does not apply.
for example a state court fails to reach a fddgrastion that is presented to it, there is no
“adjudication” to which AEDPA deference cappdy and the federal court evaluates the claim

under pre-AEDPA standards. Pirtle v. Mang813 F.3d 1160, 1167 (9th Cir. 2002), cert. den

539 U.S. 916 (2003). This rule survivesritagton v. Richter, 131 S.Ct. 770 (2011), which

establishes a rebuttable presumption that axckaimmarily denied without any discussion was

denied on the merits. See Amado v. Gonzald4,F.3d 936, 944-45 (9th Cir. 2013); see also
4
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Johnson v. Williams, 133 S.Ct. 1088, 1096 (2013).th&sNinth Circuit has recently noted,

“[d]etermining whether a claim was ‘adjudicated oe therits’ is not always a simple endeavar.

Amado, 734 F.3d at 945. The various state abeetsions must be scrutinized to determine
which of them “finally resolves the claim,” améhether that decisions resolved the claim in itg
entirety and on the merits._Id.

Here, respondents have failed to suppagirtmotion with a showmg that petitioner’s
claim, and specifically the quésth whether due process was waitdd by the failure to hold a
classification hearing regarding petitioner’'s-8dg placement and medical status, was decid
on the merits in state court proceedings. Thaando dismiss is unsupported by any part of t
state court record. The exhibitsthe federal petition includee following: the cover page of
petitioner’s state petitiofiled with the Amador County Super Court; the Superior Court’s
decision denying petitioner’s state petition; theexgpage and first page of petitioner’s state
petition filed with the Californi&ourt of Appeal for the Third ppellate District; the Court of
Appeal’s summary denial of plaintiff's statetpen; and the cover page of petitioner’s state
petition filed with the Californisupreme Court. ECF No. 1 at 49-58 (Exhibits G, H, and I).

The only reasoned state court opinion presdigfgre this court is the decision of the

Amador County Superior Court, which appl@dperintendent v. Hill, 472 U.S. 445 (1985) to

find that “some evidence support[ed] the discipindetermination.” ECF No. 1 at 51 (opinion
filed June 8, 2009). The superior court did address the distinct quast whether due procesg
had been violated in the coursiepetitioner’s placement in A8eg, prior to the incident giving
rise to the disciplinary proceeding. The Califar@ourt of Appeal summarily denied the petit
that was presented to it, without comment. FE®. 1 at 56. Because no party has produced
opinion of the California Supreme Court demyipetitioner’s claim, the undersigned cannot
determine whether the superiauect’s opinion is the “last reasonéddcision” of a state court an

therefore the proper subjecttbfs court’s review._See Al v. Galaza, 297 F.3d 911, 918 (9th

Cir. 2002) (when state’s ginest court denies eha summarily, federal cotitooks through to last
reasoned decision), cert. denied, 538 U.S. 919 (2008)e superior cart opinion is the last

reasoned state court decision, petitioner'dffA8andin claim appears not to have been
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adjudicated on the merits. See Amado, 734 F.Bd%at If that is so, then § 2254(d) does not
apply and the absence of “clearly establisteeléral law” does not, without more, require
dismissal.

Respondents’ failure to provide the pertinenttipas of the stateaurt record not only
prevents this court from determining whetkiee Wolff/Sandin issue/as adjudicated on the
merits in state court, it also prevents prop@254(d) analysis if ABPA does apply. Review
under § 2254(d)(1) must proceed on the basis ofetb@rd that was before the state court. Cu
v. Pinholster, 131 S. Ct. 1388, 1398 (2011). In otd@valuate the reasonableness of a state
court’s adjudication, this court must consideraivthe state court knew and what it did. Id. at

1399. Without the state court giatns and exhibits this courannot determine what the state

llen

court knew. Without a copy of the Californiageme Court’s order this court cannot determine

what the state court did. See Frantz v. Hazey, 533 F.3d 724, 738 (9th Cir. 2008) (en bang

state court issues a reasowgthion, 8 2254(d)(1) review ioafined to “the state coustactual

reasoning” and “actual analysis”); Howard v. Clark, 608 F.3d 563, 569 (9th Cir. 2010) (whe

state supreme court denies habeas petitiorowith reasoned opinion, fedéreview focuses on
lower court’s reasoning).

The undersigned appreciates that respondémsry about the absence of clearly
established federal law might render substant@asonableness analysis of any state court
adjudication unnecessary. However, that isneaessarily so. Respondents contend that Wa
and_Sandin have not been extended by the Wyee Court to the facts of petitioner’s case
but have not produced the factual record to wkhehstate courts were ave applied federal
law. Accordingly, this court is in no position determine whether any clearly established fed
law governed the claim presented to those couMsreover, even ifespondents are entirely
correct that no clearly estabilsd U.S. Supreme Court preeed requires the procedural
protections that petitioner invokebat proposition woul support dismissal only if there has b¢

a state court adjudicaticsubject to § 2254(d).For the reasons already explained, the

2 Absent state court adjudication of the mesitpetitioner’s Wolff/Sadin claim, this court
(continued...)
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undersigned is unable on the present retmdktermine whether there was any such
adjudication.

Having failed to establish the applicabilitytbie standard they assert, respondents ha
failed to meet their burden as the moving pagcordingly, the motion to dismiss should be
denied and respondents should lpineed to answer the petitiohis ruling should be without
prejudice to renewal of respomits arguments under §2254(d) iretanswer, with reference to
the state court record to be lodged purst@fule 5, Rules Governing Section 2254 Cases.

IT IS HEREBY RECOMMENDED that

1. Respondents’ July 5, 2013 Motion tosiiss (ECF No. 26) be denied; and

2. Respondents be directed to file an answ@etitioner’s petition within sixty days.

See Rule 4, Fed. R. Governing § 2254 Cases.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 3, 2014

Mr:_-— A&")—L-
ALLISON CLAIEE
UNITED STATES MAGISTRATE JUDGE

would be free under pre-AEDPA standards to @&t the claim under circuit precedent and b
extrapolation from Supreme Court cases. Sueélyars is not availabln cases governed by th
AEDPA. See Alvarado v. Hill, 252 F.3d 1066, 1088{9th Cir. 2001) (the question under 8
2254(d) is not whether conviction violates dueqgass “as that concepiight be extrapolated
from the decisions of the Supreme Court” Whiether it violates duprocess “under ‘clearly
established federal law,” as already determimgthat Court.”) The undersigned expresses n
opinion regarding the merits of p@ner’s claim under pre-AEDPA law.
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