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1001 Page Mill Road, Suite 200
Palo Alto, California 94304
Telephone: +1-650-739-7500
Facsimile: +1-650-739-7699

Attorneys for Thomas John Heilman
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION

THOMAS JOHN HEILMAN, Case No. 2:11-cv-00042-JAM-EFB
Plaintiff, STIPULATED [PROPOSED]
PROTECTIVE ORDER
V.
C. CHERNISS, et al.,

Defendants.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery tagty in this acton are likely to mvolve production of
information that the producing étyt or individual considers confidential, proprietary, or privi
and for which protection from public disclasuand from use for any purpose other it
prosecuting this litigation may begarranted. There is a need to protect this type of informa

because if it were made public, it could be abuséd use were not limited to this lawsuit.
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n

some cases, the information subject to this Ordals subject to state or local laws that limit the

disclosure of such information. The parties themrefseek this Order in order to streamline and

harmonize the production and treatment of confidential information produced by both parties ar

by non-parties in this case.

Accordingly, the parties hereby stipulateand petition the court to enter the followi

STIPULATED [PRORPOSED] PROTECTIVE

ORDER -1- CASENO. 2:11cv-00042-JAM-EFB

Dockets.Justia.

com


https://dockets.justia.com/docket/california/caedce/2:2011cv00042/218435/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2011cv00042/218435/222/
https://dockets.justia.com/

© 00 ~N oo o s~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Stipulated Protective Order. The parties ackmolge that this Order does not confer blanket
protections on all disclosures ogsponses to discovery and thlé protection it affords from
public disclosure and use extends only to thatdichinformation or items that are entitled [to
confidential treatment under thepdipable legal principles. Thparties further acknowledge, as
set forth in Section 12.3, below, that this StipethProtective Order does not entitle them to file

confidential information under seal; Local Ruldl sets forth the prodares that must bs

1Y%

followed and the standards that will be apphelden a party seeks permission from the court to
file material under seal.

2. DEFINITIONS

2.1. Challenging Party: a Party or Non-Barthat challenges the designation |of

information or items under this Order.

2.2. "CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintained) or tangiblegthitihat qualify for praction under Federal Rule
of Civil Procedure 26(c).
2.3. Counsel: attorneys of a party to thistion (as well as their support staff).

t

2.4. Designating Party: a Party or Non-Party tasignates information or items thaf

produces in disclosures or responses to discery as “CONFIDENTIAL.”

2.5. Disclosure or Discovery Marial: all items or information, regardless of the

medium or manner in which it is generated, eipror maintained (inctling, among other things

testimony, transcripts, and tangible things), the¢ produced or generated in disclosureg or
responses to discovery in this matter.

2.6. Expert: a person with specia#id knowledge or experienge a matter pertinent tg

<

the litigation who has beaetained by a Party or its counselsgrve as an expert witness or as a
consultant in this action.

2.7. Non-Party: any natural person, partnersbgrporation, assodian, or other legal
entity not named as a Party to this action.

2.8. Party: any party to this #on, including all of its ficers, directos, employees

consultants, retained experts, and califand their counsel’s support staffs).
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2.9. Producing Party: a Party or Non-Partyathproduces Disclosure or Discovel
Material in this action.

2.10. Professional Vendors: persons or entitiegt ghrovide litigatbn support service

(e.g., photocopying, videotaping, abslating, preparing exhisi or demonstrations, an
organizing, storing, or retrieng data in any form or md@um) and their employees ar
subcontractors.

2.11. Protected Material: any Disclosure orsbovery Material thais designated a

“CONFIDENTIAL.”

2.12. Receiving Party: a Party dlon-Party that receive®isclosure or Discovery

Material from a Producing Party.
3.  SCOPE

The protections conferred byighStipulation and Order cov@ot only Protected Materig
(as defined above), but also @ny information copied or extresxl from Protected/Aaterial; (2)
all copies, excerpts, summaries, or compilations of Protected Mataml(3) any testimony
conversations, or presentations by Parties or fheunsel that might reveal Protected Mater
However, the protections conferred by thisp8kation and Order do not cover the followil
information: (a) any information that is inehpublic domain at the time of disclosure tg
Receiving Party or becomes part of the public dorafter its disclosure ta Receiving Party as
result of publication not involving violation of this Order, inading becoming paf the public
record through trial or otherwise; and (b) anformation known to the Receiving Party prior
the disclosure or obtained by the Receiving Paftgr the disclosure dm a source who obtaing
the information lawfully and under no obligation @infidentiality to the Designating Party. Af
use of Protected Material tial shall be governed by apsrate agreement or order.
4, DURATION

Even after final disposition of ihlitigation, the contlentiality obligations imposed by thi

Order shall remain in effect untl Designating Party ages otherwise in writing or a court order

otherwise directs. Final dispositi shall be deemed to be the later of (1) dismissal of all cl

and defenses in this action, with or withouejpdice; and (2) final judgent herein after thg
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completion and exhaustion of all appeals, reimgati remands, trials, orviews of this action,
including the time limits for filing any motions @pplications for extension of time pursuant
applicable law.

S. DESIGNATING PROTECTED MATERIAL

5.1. Exercise of Restraint and Care in Rpwiting Material for Ritection. Each Party

or Non-Party that designates inmfgation or items for protection undtris Order must take care
limit any such designation to speaciimaterial that qualifies undéne appropriate standards. T
Designating Party must designate pootection only those parts ofaterial, documents, items, {

oral or written communicationthat qualify—so that other pootis of the material, document

items, or communications for which protection is matrranted are not swept unjustifiably within

the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibitedDesignations that ar
shown to be clearly unjustified or that habeen made for an improper purpose (e.qg.
unnecessarily encumber or retard the caseeldpment process or to Impose unnecess
expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party’s attentioattinformation or items that it designats
for protection do not qualify for ptection, that Designating Panmtyust promptly notify all othel
Parties that it is withdrawg the mistaken designation.

5.2. Manner and Timing of Designations. Exceyst otherwise provided in this Ord

(see, e.g., second paragraph of section 5.2(awhelar as otherwise stipulated or orders

Disclosure or Discovery Materighat qualifies for protection undéris Order must be clearly S

designated before the materimdisclosed or produced.
Designation in conformity ih this Order requires:

(a) for information in documentary forfe.g., paper or electronic documents,

excluding transcripts of depositions other pretrial or trial procedengs), that the Producing Par
affix the “CONFIDENTIAL” legend to each pageahcontains protected material. If only
portion or portions of the material on a pagelifjea for protection, the Producing Party also m

clearly identify the protected portion(s) (e.g.,rbgking appropriate markings in the margins).

STIPULATED [PRGPQSED] PROTECTIVE 4- CASENO. 2:11-Cv-00042-JAM-EFB
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A Party or Non-Party that makes original dowents or materials available for inspecti

need not designate them for gction until after the inspecting Bahas indicated which material

it would like copied and produce®uring the inspection and beéthe designation, all of the

material made available for inspection shalldeemed “CONFIDENTIAL.”After the inspecting
Party has identified the documents it wantgpied and produced, éhProducing Party mug
determine which documents, or portions thergpfalify for protection undethis Order. Then
before producing the specified documents,Rheducing Party must affix the “CONFIDENTIAL
legend to each page that contains ProtectedrMhté only a portion or portions of the materi
on a page qualifies for proteati, the Producing Party also mudgearly identify the protecteq

portion(s) (e.g., by making appropriatearkings in the margins).

(b) for testimony given in deposition or ather pretrial or trial proceedings, that

the Designating Party identify onghrecord, before the close oktldeposition, hearing, or othg
proceeding, all protected testimony and specifylélrel of protection beig asserted. When it i
impractical to identify separatelgach portion of testimony that entitled to potection and it
appears that substantial portiamfg¢he testimony may qualify fgrotection, the Designating Par
may invoke on the record (beforeettleposition, hearing, or otheopeeding is concluded) a rig
to have up to 21 days to identify the specifictipmis of the testimony a® which protection ig
sought and to specify the level pfotection being asserted. Orthose portions of the testimor
that are appropriately designdtéor protection within the 21 days shall be covered by
provisions of this Stipulated Protective Ordalternatively, a Designatg Party may specify, g
the deposition or up to 21 daysteafvards if that period is pperly invoked, thathe entire
transcript shall be treated as “CONFIDENTIAL.”

on
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(c) for information produced in somerifio other than documentary and for any

other tangible items, that thed@ucing Party affix in a prominémlace on the exterior of the

container or containers in which the infornoatior item is stored the legend “CONFIDENTIAL]|

If only a portion or portions of the information or item warrant protection, the Producing Pa

rty, to

the extent practicable, shall identify the protected portion(s) and specify the level of protectio

being asserted.
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5.3. Inadvertent Failures to Designate. If @iy corrected, an inadvertent failure
designate qualified information or items does, standing alone, waive the Designating Part
right to secure protection under this Order fuch material. Upon timely correction of
designation, the Receiving Party mostke reasonable efforts to assure that the material is tr
in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1. Timing of Challenges. Any Party oradN-Party may challenge a designation

confidentiality at any time. Unless a promptatnge to a Designating Party’s confidential
designation is necessary to avoid foreseeabldstantial unfairness, unnecessary econd
burdens, or a significant disruptian delay of the litigation, a Pgridoes not waive its right t
challenge a confidentiality degiation by electing not to mountchallenge promptly after th
original designatn is disclosed.

6.2. Meet and Confer. The Challenging Raghall initiate the dispute resolutig

process by providing written notice of each dedigmait is challenging and describing the bal
for each challenge. To avoid ambiguity as to whether a challenge has been made, thg
notice must recite that the challenge to confiddity is being made in accordance with th
specific paragraph of the Prote@i®rder. The parties shall attempt to resolve each challen
good faith and must begin the process by comfgrdirectly (in voice to voice dialogue; oth
forms of communication are not sufficient) withld days of the date fervice of notice. In
conferring, the Challenging Partyust explain the basis for itselief that the confidentiality
designation was not proper and shgive the Designating Pargn opportunity to review thg

designated material, to reconsidee circumstances, and, if no dge in designatiors offered, to

explain the basis for the chosen designation. All&mging Party may procedd the next stage of

the challenge process only if it has engaged inntleist and confer processsti or establishes thd
the Designating Party is unwilling to participate the meet and confer process in a tim
manner.

6.3. Judicial Intervention. If the Partiesannot resolve a chenge without court

intervention, the Designating Party shall file and serve a motion to retain confidentiality

STIPULATED [PRORPOSED] PROTECTIVE
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Local Rule 230 (and in compliance with Local Rudl41, if applicable) within 21 days of th
initial notice of challenge or mhin 14 days of the parties agiag that the meet and conf
process will not resolve their dispute, wiewer is earlier. Each such motion must
accompanied by a competent declaration affirnthmg the movant has complied with the mq
and confer requirements imposed in the precg@aragraph. Failure by the Designating Party
make such a motion including the required dedlamawithin 21 days (o4 days, if applicable

shall automatically waive the confidentialiggesignation for each challenged designation

e

11%
—

be
et

to

In

addition, the Challenging Party may file a motmrallenging a confidentiality designation at any

time if there is good cause for doing so, including a challenge to the designation of a dej
transcript or any portions thereof. Any nasti brought pursuant to thiprovision must beg
accompanied by a competent declaration affirnthmg the movant has complied with the mq
and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Des
Party. Frivolous challenges, and those madeafoimproper purpose (e.g., to harass or img
unnecessary expenses and burdensother parties) may exmoshe Challenging Party t

sanctions. Unless the Designating Party has edhihe confidentiality designation by failing

file a motion to retairconfidentiality as described above, alrtes shall continue to afford the

material in question the level of protectionwich it is entitled undethe Producing Party’s

designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1. Basic Principles. A Receiving Party may usetBcted Material that is disclosed

produced by another Party or by a Non-Partgonnection with this case only for prosecutis
defending, or attempting to settlegthitigation. Such Protected Maial may be disclosed only t
the categories of persons and urttierconditions described in this Order. When the litigation
been terminated, a Receiving Party must conaptig the provisions osection 13 below (FINAL

DISPOSITION).

Protected Material must be stored and mameth by a Receiving Party at a location and i

a secure manner that ensures that access isditoitbe persons authped under this Order.
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7.2. Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise ordg

by the court, permitted in writing by the Designating Party, or permitted by one of the exen
in (a)-(e) of this section, &eceiving Party may not review oeceive information or item
designated “CONFIDENTIAL.” Information oitems designated “CONFIDENTIAL” may onl
be received by, reviewed by, or disclosed to:

(a) the Receiving Party’s counsel;

(b) Experts (as defined inighOrder) of the Receiving Party to whom disclosursg
reasonably necessary for this litigation and who have signed the “Acknowledgmer
Agreement to Be Bound” (Exhibit A);

(c) the court and its personnel,

(d) court reporters and their staff, pe$ional jury or trial consultants, mo
jurors, and Professional Vendors to whom disclosireasonably necessdoy this litigation and
who have signed the “Acknowledgment and@gment to Be Bound” (Exhibit A); and

(e) the author or recipienf a document containingehnformation or a custodia

or other person who otherwise possessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena or a totdter issued in other litigation that compq
disclosure of any information or items desiguaite this action as “CONBENTIAL,” that Party
must:

(@) promptly notify in writing the Dsgnating Party. Such notification shg
include a copy of the subpae or court order;

(b) promptly notify in writing the party ho caused the subpoena or order to ig
in the other litigation that some all of the material covered by the subpoena or order is subje
this Protective Order. Such notification shall include a copy of this Stipulated Protective
and

(c) cooperate with respect to all reasorglriocedures sought to be pursued by

Designating Party whose Protettglaterial may be affected.

STIPULATED [PRORPOSED] PROTECTIVE
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If the Designating Party timely seeks a protectixder, the Party served with the subpog
or court order shall not produce any informatawsignated in this action as “CONFIDENTIAL
before a determination by the court from whibl subpoena or order i€si) unless the Party ha
obtained the DesignatinBarty’s permission. The Designatifarty shall bear the burden a
expense of seeking protection in that courtitefconfidential material—and nothing in the
provisions should be construed as authorizingraouraging a Receiving Party in this action

disobey a lawful directe from another court.

9. A NON-PARTY'S PROTECTED MATERIA L SOUGHT TO BE PRODUCED IN
THIS LITIGATION

(a) The terms of this Order are applicable to information produced by a Non
in this action and designated as “CONFIDENII" Such information produced by Non-Parti
in connection with this litigatioms protected by the remedies and relief provided by this O
Nothing in these provisionsheuld be construed as prohibg a Non-Party from seekin
additional protections.

(b) In the event that a Party is reqdiréy a valid discoveryequest, to produce
Non-Party’s confidential information in its possen, and the Party is subject to an agreen
with the Non-Party not to produce the Non-Party’s confidential indtion, then the Party shall:

(1) promptly notify in writing the Reuesting Party and the Non-Party th
some or all of the information requestedsigject to a confidentiality agreement with
Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipuld
Protective Order in this litigation, the relevant discovery request(s), and a reas
specific description of theformation requested; and

(3) make the information requestastailable for inspection by the Nof
Party.

(c) If the Non-Party fails to object or seek a protective order from this court W

7 days of receiving the nocand accompanying informatiotie Receiving Party may produ¢

the Non-Party’s confidential infmation responsive to the dmeery request. If the Non-Part
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timely seeks a protective order, the Receiviteyty shall not produce any information in
possession or control that is subject to the confidentiality agreement with the Non-Party b
determination by the court. Absent a court orttethe contrary, the Non-Party shall bear
burden and expense of seeking protecticthis court of itsProtected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadveceror otherwise, it has disclosed Proteg

Material to any person or in any circumstance aothorized under this Stipulated Protect

Order, the Receiving Party mustmediately (a) notify in writinghe Designating Party of the

unauthorized disclosures, (b) use its best effortstteeve all unauthorized copies of the Proteg
Material, (c) inform the person or persons to whamauthorized disclosures were made of all
terms of this Order, and (d) request such e persons to executige “Acknowledgment ang

Agreement to Be Bound” that édtached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notice to Raog Parties that certain inadvertently

produced material is subject to a claim of {ge or other protectiorthe obligations of the
Receiving Parties are those set forth in Fdd&ale of Civil Procedure 26(b)(5)(B). Thi
provision is not intended tmodify whatever procedure may éstablished in an e-discovery ord
that provides for production without prior priviegeview. Pursuant to Federal Rule of Evide
502(d) and (e), insofar as the parties reachagreement on the effedf disclosure of 3
communication or information covered by the atéyralient privilege or work product protectio
the parties may incorporate their agreement & dtipulated protective order submitted to

court.

12. MISCELLANEQOUS

12.1. Right to Further Relief. Nothing in thiSrder abridges the right of any person

seek its modification by the court in the future.

12.2. Right to Assert Other Objections. By milating to the entry of this Protectiy

Order no Party waives any right it otherwise wbbhve to object to disclosing or producing g
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information or item on any ground not addressethis Stipulated Protective Order. Similarly, f
Party waives any right to objeoh any ground to use in evidenceaoly of the material covere
by this Protective Order.

12.3. Filing Protected Material. Without writtepermission from the Designating Pal

or a court order secured after appropriate noticaltoterested persons, a Party may not filg i

the public record in thisction any Protected Matal. A Party that seek® file unde seal any
Protected Material must comply with Local Rulé1. Protected Material may only be filed ung

seal pursuant to a court ordetttanrizing the sealing othe specific ProtecteMlaterial at issue

Pursuant to Local Rule 141, a sealing orddl isue only upon a requesstablishing that the

Protected Material at issue |@ivileged, protectable as a tradecret, or otherwise entitled {
protection under the law. If a Receiving Partyexjuest to file Protéed Material under seg
pursuant to Local Rule 141 is denied by themurg then the Receing Party may file thg
information in the public record unlestherwise instructed by the court.

13. EINAL DISPOSITION

Within 60 days after the final disposition tifis action, as defirtkin paragraph 4, eac

Receiving Party must return all Protected Matdnahe Producing Party or destroy such matefi

As used in this subdivision, “all Protected Ma&rincludes all copies, abstracts, compilatio
summaries, and any other fornneproducing or capturing any of the Protected Material. Whe
the Protected Material is returned or degtdh the Receiving Party must submit a writl
certification to the Producing Parfgnd, if not the same ®n or entity, to the Designating Part
by the 60 day deadline that (1) identifies (byegaty, where appropriate) all the Protec
Material that was returned or destroyed andaflyms that the Receiving Party has not retaif
any copies, abstracts, compilations, summariesngrother format repducing or capturing an
of the Protected Material. Notwithstanding this psow, Counsel are entitled to retain an archi
copy of all pleadings, motion papers, trial, depos, and hearing transcripts, legal memoran
correspondence, deposition andaltrexhibits, expert reportsattorney work product, an
consultant and expert work product, even if sowdterials contain Protext Material. Any such

archival copies that contain or constitute Protedederial remain subject to this Protective Or¢

STIPULATED [PROPOSED] PROTECTIVE -, CASENO. 2:11-Cv-00042-JAM-EFB
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as set forth in Section 4 (DURATION).

DATED: 24 April 2018 Regectfully submitted,

/s Jason R. German

ELIOT D. WILLIAMS (SBN 290780)
eliot.williams@bakerbotts.com
JASON R. GERMAN (SBN 280837)
jason.german@bakerbotts.com
SEAN K. APPLE (SBN 305692)
sean.apple@bakerbotts.com
BAKER BOTTS L.L.P.

1001 Page Mill Road, Suite 200
Palo Alto, California 94304
Telephone: 1-650-739-7500
Facsimile: 1-650-739-7699
Attorneys for Plaintiff

THOMAS JOHN HEILMAN

/s/ Tyler H. Onitsuka

TYLER H. ONITSUKA (SBN 267307)
Tyler.Onitsuka@doj.ca.gov

Office of the Attorney General

1300 | Street

Sacramento, CA 95814

Telephone: 1-916-210-7557
Facsimile: 1-916-324-5205
Attorneys for Defendants
CHRISTOPHER CHERNISS

LARRY LESANE
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[PROPOSED] ORDER

PURSUANT TO THE STIPULATION ABOVE, IT IS SO ORDERED.

DATED: April 30, 2018.

G L Bt e

EDMUND F. BRENNAN
United States Magistrate Judge

STIPULATED [PRORPOSED] PROTECTIVE
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EXHIBIT A
ACKNOWLEDGMENT AND AGR EEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], desnle under penalty of pery that | have read in its entirety aj

understand the Stipulated Protect®eder that was issued by theitén States District Court foy

the Eastern District of Califara on [date] in the casddeflman v. Chernisset al.,

case no. 2:11-cv-00042-JAM-EFB. Irag to comply with and to Hsound by all theerms of this
Stipulated Protective Order andunderstand and acknowledge tHialure to so comply coulg
expose me to sanctions and punishment in the nafuwwentempt. | solemnly promise that | w
not disclose in any manner any information or item that is subject to this Stipulated Prg
Order to any person or entity except in strict compliance with the provisions of this Order.

| further agree to submit to the jurisdiction tbfe United States District Court for th
Eastern District of California fothe purpose of enforcing the tesrof this Stipulated Protectiv
Order, even if such enforcement proceediogsur after terminan of this action.

| hereby appoint [promt type full name] of

[print or type full address and telephone

as my California agent for service of process in connection with this action or any proce

related to enforcement of th&tipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

STIPULATED [PRORPOSED] PROTECTIVE

nd

tectiv

e

humb

eding
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