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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WILLIAM BARKER, No. 2:11-cv-00246-AC
12 Plaintiff,
13 V. ORDER
14 | R. YASSINE,
15 Defendant.
16
17 Plaintiff William Barker, a state prisoner pexxdling through counsel, filed this civil rights
18 | action against defendant R. Yassiseeking relief under 42 U.S.C. 8 1983. The parties have
19 | consented to the jurigdion of the United States Magistealudge as provided by 28 U.S.C.
20 | 8§ 636(c), and this case is $et trial on August 22, 2016. See alked. R. Civ. P. 73; E.D. Cal.
21 | L.R.301.
22 Currently pending are the pasigespective motions in limine. Plaintiff has filed one
23 | motion in limine, ECF No. 143, and defendant filasl three motions in limine, ECF Nos. 152+
24 | 154. Each motion is opposed. ECF Nos. 156-15% cbhrt held a telephanstatus conference
25 | on August 8, 2016, at which Stephanie Ross appdargdiaintiff and Susan Coleman appeared
26 | for defendant. At the conference, the motions were submitted for decision. For the reasons
27 | explained below, the court GRANTS IN PARNd DENIES IN PART plaintiff's Motion in
28 | Limine No. 1 to Exclude Plaintiff's Prior Lit@tion History; GRANTS defendant’s Motion in
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Limine No. 1 to Bifurcate Punitive DamaggeéSRANTS IN PART and DENIES IN PART
defendant’s Motion in Limine No. 2 to Excludei8ence that DefendaiMiolated ADA and Title
15 Regulations; and GRANTS defendant’s Motioimine No. 3 to Exclude Complaints and
Grievances Against Defendant by Other Inmates.
l. BACKGROUND

This action arises from an incident tloaturred at approximately 3:45 p.m. on Octobe
25, 2009, when plaintiff Barker was returning through thé U@rill Gate at California Medical
Facility (CMF) in Vacaville, asstate prison._See Final Preti@ider (FPTO), ECF No. 139 at 2;

see also Order, Sept. 30, 2015, ECF No. 124 at Ria@8ntiff was in a wheelchair, and defendant

Yassine was the Correctional Officer (CO) on duty at the Gate. FPTO at 2. The parties d
the specifics of the exchange between plaiatiifl defendant, but an argument ensued. Id.
Defendant conducted a pat down searcplaintiff while he was sithg in his wheelchair. _1d.

Plaintiff alleges defendant usedcessive force in conducting the search, in violation ¢
the Eighth Amendment, and seeks monetary damyagerneys’ fees, and costs. Id. at 3.
Plaintiff initially also brought claims under tAemericans with Disabifies Act (ADA), Section
504 of the Rehabilitation Act of 1973, the Calif@ahinruh Civil Rights Act, and the California
Disabled Person’s Act, but thoskaims were previously dismisséy the court._See id. at 4;
ECF Nos. 85, 89.

. DISCUSSION

A motion in limine is a pretrial proceduralvdee designed to addse the admissibility of
evidence. Each ruling is made without prejudicd & subject to propermewal, in whole or in
part, during trial. If a partwishes to contest a pretrialling, it must do so through a proper

motion or objection, or otherwise forfeit agp®n such grounds. See Fed. R. Evid. 103(a);

Tennison v. Circus Circus Entertnc., 244 F.3d 684, 689 (9th C2001) (“Where a district couf

makes a tentative in limine ralj excluding evidence, the exclosiof that evidence may only b
challenged on appeal if the aggrieved party attetopdéfer such evidence at trial.”) (alteration
citation and quotation omitted).

The court addresses each motion in limine in turn.
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A. Plaintiff's Motion in Limine No. 1

Plaintiff moves to exclude evidence of pldfi‘s prior litigation history. ECF No. 143.
During his incarceration, plaintiffreviously sued other defendants for violations of the Eight
Amendment, ADA, and related state law violatiohs. at 2. Plaintiff argues that evidence of
these past lawsuits is irrelevant or, alterredy, would unduly prejudie the jury under Federal

Rule of Evidence 403. Id.

A
Irrelevant evidence is not admissible under théefFa Rules of Evidence. Fed. R. Civ.
402. Evidence is “relevant” if it ‘&@s] any tendency to make the eégisce of any fact that is of
consequence to the determination of the actioreraoless probable than it would be without 1
evidence.” Fed. R. Evid. 401. Even if evidenceelsvant, it may be excluded under Rule 40
its probative value is “substantially outweighday’a danger of unfair pjudice. The court has

broad discretion to admit exclude evidence. See Valdiw. Schwarzenegger, 599 F.3d 984

993 (9th Cir. 2010).

Defendant opposes the motion, arguing thatrddvesuits involving similar injuries are
relevant to the damages determination in this ¢asé plaintiff's other lassuits are relevant to
“evaluat[e] Plaintiff's cedibility, to show his bias and motite sue,” and that plaintiff may be
impeached with prior inconsistent statemém@snade under oath under Rule 801(d)(1)(A). E
No. 156. The court considers eafldefendant’s proposed uses fbe challenged evidence.

1. Plaintiff's Injuries

Contrary to defendant’s assertion, evideabeut plaintiff's othe lawsuits is not
necessary to determine damages in this cBséendant could present evidence about the nat
and extent of plaintiff's prewaus injuries without asking hinbaut the litigation arising from
such injuries. Even if evidence of plaintiféher lawsuits might hav&me slight probative
value, that value is substantially outweighed leydhnger of unfair jury Bs against the chronig

litigant. See Outley v. City of New York, 837 F.2d 587, 592 (2d Cir. 1988). The court GR/

plaintiff's motion to the exterdefendant seeks to admit the evidence to assess damages.
1
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2. Plaintiff's Credibility

Defendant’s credibility argument implicatEsderal Rule of Evidence 404. Rule 404
prohibits using evidence of a perss character trait or other a¢tsshow that on a particular
occasion the person acted in accordance with theacter or trait. Fed. R. Evid. 404(a)(1),
(b)(1). However, this evidence may be admissibl other purposes, such as proving motive
intent, or absence of mistake. Fed. R. Evid. 432]b Even if evidence is used for a permissi
purpose under Rule 404(b)(2), it may be ageld under Rule 403 if its probative value is
“substantially outweighed” by a dger of unfaiprejudice.

The character trait of litigiousness and actBliofg other lawsuits fall within Rule 404.
See Outley, 837 F.2d at 592-93. Defendant Hees not elaborate on how evidence of
plaintiff's other lawsuits would be usedgbow plaintiff's “bias and motive to sue,” but
defendant appears to suggest fhaintiff's acts of filing othe lawsuits shows his litigious
inclination. This is a prohibited use undrule 404. To the extent defendant’s proposed
admission of the evidence falls within a pernfiksuse under Rule 404(b)(2he court finds the
probative value of the evidenesubstantially outweighed by the danger of unfair jury bias

against the chronic litigant under Rule 403.t1&y 837 F.2d at 592-93; cf. D’Lil v. Best W.

Encina Lodge & Suites, 538 F.3d 1031, 1040 (9th Z008). The court GRANTS plaintiff's

motion to exclude the evidence for the purposghofving plaintiff's bias and motive to sue.
Defendant is prohibited from attempting to undex@plaintiff's credibility by portraying him as
a chronic litigant.

3. Impeachment of Plaintiff Under Rule 801(d)(1)(A)

Defendant also seeks to admit statementsififiamade under oath in other litigation to
impeach any inconsistent testimony plaintifbyides in this action under Rule 801(d)(1)(A).
Plaintiff responds that Rule 801(d)(1)(A) does apply here because his 2008 lawsuit involve
different defendants and facemd he has not provided any testimony under oath in his 2014
lawsuit. ECF No. 160 at 3.

Plaintiff's arguments do not justify a cofepe bar on impeachment evidence under Ru

801(d)(1)(A). Although the 2008 lawt involved different factsplaintiff might conceivably
4
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provide testimony in this case thatnconsistent with his pri@worn testimony. With respect to
Rules 403 and 404, this type of impeachment isanobhibited use of chacter evidence, and gn
inconsistent sworn statement ism@grobative of plaintiff's credibty than is the general fact
that he has filed other lawsuits. The court DESlIplaintiff's motion to the extent it seeks to
entirely bar evidence from other lawsuits forgmses of impeachment under Rule 801(d)(1)(A).
The court will determine the admissibility of specifirior statements as necessary during trial.

B. Defendant’'s Motion in Limine No. 1

Defendant moves to bifurcate the trial il stages: (1) liability and compensatory

damages, and (2) punitive damages. ECF No. Eafe 42(b) of the Federal Rules of Civil

procedure provides, “For convenience, to avoidyglieg, or to expedite and economize, the cpurt

may order a separate trial of one or more separate issues, claims, crossclaims, counterclgims, c

third-party claims.”_See alsérthur Young & Co. v. U.S. Disict Court, 549 F.2d 686, 697 (9th

Cir. 1977). The decision to bifurcate is withire sound discretion of the trial court. Davis &

Cox v. Summa Corp., 751 F.2d 1507, 1517 (9th Cir. 1988)urts consider several factors in

determining whether bifurcation &ppropriate, such as pottial prejudice to th parties, potentia

confusion of the jurors, and tlkenvenience and economy that worddult. In re Beverly Hills

Fire Litig., 695 F.2d 207, 216 (6th Cir. 198Rios v. Tilton, No. 07-0790, 2016 WL 29567, at
*16 (E.D. Cal. Jan. 4, 2016). Plaintiff opposes thotion, contending bifurcation would incregse
the time and expenses expended by the Statariggorting him from his cell to the courthouse.
ECF No. 157.

The court finds plaintiff would not be prejeeéd by bifurcation, because the second stage

would follow immediately after the first if trigdroceeds to the issue of punitive damages. In

addition, bifurcation would avoid pential confusion of the jurors and prejudice to defendant|that

might result from the presentati of evidence about defendarparsonal finances and net worth
while the jury is determining defendant’shibty and plaintiff's non-punitive damages.
Furthermore, bifurcation would expedite awbnomize trial by precludinthe presentation of

evidence or argument relating to punitive damaggsss and until it is necessary. Accordingl

=<

the court GRANTS defendant’s motion tduscate the trial into two stages.
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Evidence and argument relating to the award of punitive damages will be excluded
the first stage of trial. Upotonclusion of the presentation@fidence and argument relating t
liability and non-punitive damagethie jury will deliberate and complete a verdict form that as
whether defendant violated ptéiff's rights under the EightAmendment; what, if any, are
plaintiff's non-punitive damage and whether defendantenduct toward plaintiff was
malicious, oppressive, or in reckletisregard of plaintiff's rightslf the jury reaches the third
guestion and finds defendant’s conduct was nwalg; oppressive, or in reckless disregard of
plaintiff's rights, the partiewill then present evidence aadgument relating to punitive
damages.

C. Defendant’'s Motion in Limine No. 2

Defendant next moves to exclude evidenog argument that defeant violated ADA or
Title 15 regulations by not putiyy plaintiff on an ADA-complianbench before conducting the
pat down search. ECF No. 153. Defendant arthasa violation of these regulations is not

relevant to the elements ofgutiff's Eighth Amendment excess force claim._ld. at 3—4.

Alternatively, defendant contends this evidershould be excluded under Rule 403, because|i

might lead to a trial within a trial or lead they to generally concluddefendant did something
wrong and improperly factor thattothe liability determinationld. at 4. Plaintiff opposes the
motion, contending the regulatioaee relevant to whether the amount of force was excessiv
because they show defendant “could hawe, should have, moved [plaintiff] to an ADA-
compliant bench to conduct tsearch.” ECF No. 158 at 3.

A plaintiff advancing an Eighth Amendment ictefor excessive use of force must prov,
facts specifically linking indiidual defendants to force that was applied “maliciously and
sadistically to cause harnrdther than “in a good-faittffert to maintain or restore

discipline . . . .” _Hudson v. McMillian, 503 B. 1, 6-7 (1992) (citing Whitley v. Albers, 475

U.S. 312 (1986)). The Ninth Circuit has reliedtba following factors in determining whether
an officer’s application of fae was undertaken in good faith, orliziausly and sadistically to
cause harm: (1) the extent of the injury suffered by an inmate; (2) the need for application

force; (3) the relationship bet&n that need and the amountarte used; (4) the threat
6
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reasonably perceived by the respblespfficial; and (5) any effortsrade to temper the severity

of a forceful response. Martinez v. Stand, 323 F.3d 1178, 1184 (9th Cir. 2003); accord

Hudson, 503 U.S. at 7.

Although violation of the regulations doeaot necessarily constitute an Eighth
Amendment violation, evidence showing defendaokated established patols for searching 4
disabled inmate would undermine the argumenthisaalleged use of foe was applied in good
faith to maintain or restore order. Sedy., Excerpts from Jan. 3, 2001 Armstrong Remedial
Plart, ECF No. 113-3 at 7 (“Inmates who useeglthairs and who have severe mobility
impairments and are unable to perform standadothed body search maneuvers shall be
afforded reasonable accommodation to enaul®rough search, including body cavities.”).
Such evidence is probatiaad not unduly prejudicial.

However, the risk of confusion and prejcelis greater, and the probative value lesser
with respect to Title 15’s definitions of terrasch as “reasonable force” and “excessive force
which differ from the standards applied underHEmghth Amendment. Compare, e.g., Cal. Co
Regs. tit. 15 § 3268(a)(3) (defining “Excessivedes as “[t|he use of more force than is
objectively reasonable to accomplish a lawfuipose”), with Hudson, 503 U.S. at 6—7 (requir
a plaintiff bringing an Eighth Amendment claim fxcessive force to show the force was app
“maliciously and sadistically toause harm,” rather than “ing@mod-faith effort to maintain or
restore discipline”). Reference to these regutativould create an undue risk of jury confusic
and their substance is not directly x&lat to the Eighth Amendment inquiry.

Accordingly, the court GRANTS defendant’s motion to exclude the text of the Title ]

regulations defining terms related to the use of force or providing general standards for the

permissible use of force, e.g. Cal. Code Regdl5 § 3268(a), becaudiee probative value of
this evidence is substantially eegighed by the considerable dangéconfusion or prejudice.
The court DENIES defendant’s motion to exclededence of ADA or Title 15 regulations that

specify accommodations for disabled inmates or alteesto the use of force, such as the us

! The Armstrong Remedial Plan governs appiizaof Title Il of the ADA to inmates in the
custody of the California Department of Correns and Rehabilitation. See ECF No. 113-3 &
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an ADA-compliant bench during a search. Téwsdence has high probative value and is less
likely to cause confusion or prejudice.

No later than August 19, 2016, the parties are dicetti meet and confer and jointly file
proposed limiting jury instruction to help mitigaay risk of confusion or prejudice caused by
this evidence. If the partiese unable to agree upon a joirgtetment, their filing may include
each of their proposed instructions.

D. Defendant’'s Motion in Limine No. 3

Finally, defendant moves to exclude evideand argument that nine other inmates file
grievances and complaints against him. ECEXd. Of those grievances, only one resulted
a sustained allegation, an allegation by inmate Walker that defendant grabbed his right
forearm/wrist without provocation on June 13, 2009. Id. at 3—4. Defendant’s use of force
not found to be excessive, but he received cdimgsabout considering othe@ise of force option
as a result of the incident. Id. at 5. Defen@gagtes that admission ofishevidence is prohibite
under Rule 404(b). Id. Defendaiso contends this evidencewd lead to juror confusion or
prejudice and might lead to aairwithin a trial under the Rulé03 balancing analysis. Id.
However, defendant does not oppose the use of this evidence to impeach him if he makesg
statements, such as “no inmate has ever filgdesyance on me,” during his testimony. Id. at ¢

Plaintiff opposes the motion, arguing tlexidence of inmatgrievances about
defendant’s use of force demanrages defendant’s intent, knaydge, and absence of mistake,
which are permissible purposes under Rule 40488)F No. 159. Plaintiff “would seek to adm
this evidence to show that Defendant knew tbhathing an inmate was wrong when there we
other use of force options available to him thdn’t require physical coatt with an inmate.”
Id. at 2. It could also “show that Defendard dot make a mistake when he touched [plaintiff
but that he intended to harm him because he é@alvwed specific training on this very subject.
Id. at 2-3. Plaintiff represents that he would meatksto use the evidence “in an implicit effort
show Defendant acted in conformity with tHiegations of the instdrcase.” _1d. at 3.

The court first considers whuwdr the evidence is admis®hinder Rule 404, and then

conducts the Rule 403 balancing analysis if nesngs As the parties both agree, Rule 404(b)
8
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prohibits plaintiff from using evidence of thenet grievances to shosefendant’s character or
propensity to use excessive force. The t®GRANTS defendant’s motion in this regard.

Admitting the evidence to show that defendaad knowledge of alternative uses of for
or that defendant intentionally chose an iog@r use of force are permissible purposes under
Rule 404(b). Under the Rule 403 balancing wsial] however, the grievances are not very
probative of defendant’s knowledgeintent in this case andv®a high risk of causing juror
confusion or prejudice. Moreorelaintiff could establish defelant’s knowledge of the prope
use of force and the available alternativethouse of force by admitting evidence of the

standard use of force training all COs receivectvidoes not have the samek of confusion or

prejudice. _See CDCR DOM 32010.14.2 (annual use of force training required); see also ¢

Art. 2 (Use of Force), DOM 51020.1 et sextémsive guidelines)The court GRANTS
defendant’s motion to exclude eeitce of the other inmate grievances and complaints again
him. This order does not preclude plaintiff from admitting evidence of the standard use of
training all COs receive to show defendakt®wledge, intent, or absence of mistake.
Il CONCLUSION
For the foregoing reasons, it is ordered as follows:
1. Plaintiff's Motion in Limine No. 1 iSSRANTED IN PART and DENIED IN PART,
as specified above;
2. Defendant’'s Motion in Limine No. 1 is GRANTED;
3. Defendant’'s Motion in Limine No. 2 GRANTED IN PART and DENIED IN
PART, as specified above;
4. Defendant’s Motions in Linme No. 3 is GRANTED; and
5. No later than August 19, 2016, the parties arectied to meet and confer and jointly
file a proposed limiting jury instruction wittespect to ADA and ifle 15 regulations.
1
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During trial, the parties amdirected to request a sithar before inquiring about ADA
and Title 15 regulations oréhArmstrong Remedial Plan.
IT IS SO ORDERED.
DATE: August 12, 2016 ; -
Mm——w}-—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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