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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ERNESTO ESPINOZA, No. 2:11-cv-00461 AC
Petitioner,
V. ORDER
RICK HILL,
Respondent.
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Petitioner is a state prisenproceeding through counsel on an amended application for a

writ of habeas corpus pursuant to 28 U.S Q@254 challenging his 2007 felony conviction for
robbery. ECF No. 25. The parties have consetéloke jurisdiction of the magistrate judge.
ECF Nos. 7, 8. Respondent has filed an answenetgingle claim remaiing in this case. ECF
No. 39. Petitioner has not filed a reply, andtthree for doing so has long since expired.

For the reasons that follow, the petition will be denied on the merits without an
evidentiary hearing.

l. Procedural and Factual Background

a. Procedural Background

Petitioner Ernesto Becerra Espkza was convicted following a jury trial in the Superior

Court for the County of Shasta of second degobbery under Califoia Penal Code § 211.

Lodged Doc. 1. The jury found true the enhancement allegations that petitioner committe
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crime in association with a criminal street gaaugd that petitioner had a firearm on his persor
in the vehicle._Id.; Cal. Penal Code 88 18Q12%1), 12022 (a)(1). He was sentenced to an
aggregate term of fourteen years in stateopriswo years for robbery, ten years for the gang
enhancement, and two years for the firearm enhancement. Lodged Doc. 1, 6.

Petitioner appealed his coutibn to the California Cotiof Appeal for the Third
Appellate District in case no. C056767, raising tbllowing issues: (lnsufficiency of the
evidence that the robbery was accomplished lyefor fear; and (2) insufficiency of the
evidence as related to thenggenhancement. Lodged Doc. 1, 1-2. On December 3, 2009, t
appellate court affirmed his comtion and the sentence. Id.

Petitioner then filed a Petition for Reviewtlvthe California SupremCourt in case no.
S179410, claiming only that his second degree ngbbenviction shoulde reversed for
insufficient evidence that the taking was accbsimed by force or fear. ECF No. 25. On
February 18, 2010, the California Supreme Cdartied the petition for review. Id.

Petitioner filed the instant mixed federal bab petition on February 18, 2011 alleging
conviction should be reversed for: (1) insu#ict evidence that the taking was accomplished
force or fear to support the robigeconviction; (2) insufficienevidence that the robbery was
committed with the intent to promote, further, or assist criminal conduct by gang members
(3) insufficient evidence supports the findingtioé gang’s primary activities. ECF No. 1.
Respondent then sought dismissiihe petition since it contaed two unexhausted grounds fq
relief. ECF No. 17. This Cougranted respondent’s motion to dismiss to the extent that the
unexhausted grounds two and three were striclaen the petition without prejudice to refiling.
ECF No. 24. Petitioner was thdmected to file a petition ithe California Supreme Court and
thereafter file an amended patitiin this Court containing all extsted claims within thirty day
of the California Suprem€ourt’s decision._Id.

Petitioner filed a state habeas petitiotha California Supreme Court on December 1¢
2011 which was denied on April 18, 2012. ECF Rat 52. Petitioner filed an amended 8
2254 petition in this court on May 16, 2012 which eam¢d three claims foelief: a sufficiency

challenge to the robbery conviati, as well as the two newly exhtad sufficiency challenges t«
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the gang enhancement. ECF No. 25. Respomdewed to dismiss, arguing that the newly
exhausted claims were untimely filed because théyot relate back tany timely filed claim in
the original habeas petition. ECF No. 30. Ret#r opposed the motion, which was heard be
Magistrate Judge Gregory Hollows on Octob8y 2012. ECF No. 34. The motion to dismiss
was subsequently granted by order filed Noveni®, 2012, leaving a single claim: petitioner’
original challenge to the sufficiency of teeidence supporting his robbery conviction. ECF N
35. Respondent was directed to file an answéhnis claim, which he did on February 4, 2013
ECF Nos. 35, 39.

b. FactuaBackground

Petitioner was convicted of robbery for dileg a black shirt and couple of pairs of
Dickies jeans, by force or fear, from a Targetstin Redding, California, on the morning of M
19, 2005. Lodged Doc. 1. At the time of teébery, Daniel Burrell (“Burrell”), Regina
Anderson (“Anderson”), and Steve O’Neill (“O’Nei)livere on duty at the Target store. R.T.
at 367* Burrell and Anderson both testifiedpatitioner’s trial. _Id. at 343, 450.

Burrell was an asset protection manager for TargetT. 2 at 343-44. On May 19, 200
he arrived at work at approximately 8:05 a.m. Id. at 345. Shortly aftariked, three separate
Target employees approached him to inform him that four Hispanic male individuals who *
didn’t look right” had been waiting outside the stqrior to its opening and had entered the s
just as it opened. Id. at 345. One of these men was petitioner. Id. at 351.

After being approached by the three emples;, Burrell went to the closed-circuit
television (“CC-TV”) room in thédack of the store to obsertlee described individuals on the
store’s security cameras. R.T. 2 at 346-47e Sécurity system included video feeds from
various cameras inside and outsid¢he store, which enabled Buitr® monitor the men as the

moved about the store. Id. On the video féedpcated the four men in the men’s departme

! “R.T.” refers to the Reporter's Transcsgodged by the respondent. The numeral followin
“R.T.” refers to the specific volume number.

2 An asset protection manager is the “securignager in charge of identifying and deterring
theft activity, other safety activity the store.” R.T. 2 at 34Burrell had held this position at
Target for just about eighteen years at the tineis testimony, and had held the same positid
another store for four years prior to bimployment at Target. Id. at 343-44.

3

fore

l0.

ay

just

ore

nin




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

looking at merchandise near a T-shirt areh.at 347. Burrell became concerned that the me

might try to steal something after they selected Dickies jeans, which are high-theft merchandise

for Target stores in their distti 1d. at 357. Burrell's suspmns were further aroused after the
group split up, with two individda heading towards the front tife store and the other two—
including petitioner—instead heiad towards the garden center. Id. at 356-57. Burrell thoug
that the two who went towardsetliront of the store might go amdhit in a car in the parking lot
or near the store’s entrance, so he went tosvtre front of the stort® “try to deter anybody
from thinking about leaving the store with rdeandise.”_ld. at 358Burrell was joined by

Anderson at the front of the seorId. at 357. Burrell obserdehat while petitioner and his

friend (and subsequent co-defendant) Isaac @8en{“Gonzalez”) were picking up merchandig

they appeared to be paying more attention egatttivity in the store than to the merchandise,
which further spurred Burrell'suspicions._Id. at 358.

Burrell was concerned because he was the only security officer on duty, so if anyth
were to happen he did not like his odds. R.&t 359. Accordingly, hevent back to the CC-TV
room to pick up live surveillance of the men agduh. at 357. On the video feed, he saw that
fourth individual had left the store and enteredhéte vehicle, had drivethrough the parking lo
in a “somewhat circuitous route,” and then stopipeftiont of the gardewenter. _Id. at 363. He
also saw that petitioner and Gonzalez, whod@atk towards the garden center, had re-entere
the main store and met up with “one of the pedimde they had separated from earlier.” Id. at
357. Then this third individual walked towatrttte front of the store, while petitioner and
Gonzales walked back towards the men’s depamt, then towards the shoe department, and
ultimately back towards the garden center. IR&t. While they were in the shoe departmen
and headed towards the garden center, the ithgividual exited the building and entered the
vehicle in front of the gaeh shop._ld. at 361-62.

Burrell then left the CC-TV room and headed towards the garden center, where he

again joined by Anderson as well as O'NeR.T. vol. 2, 366. Anderson and O’Neill were ea¢

standing next to a checkout standhet front of the garden centdd. at 367. The petitioner anc

Gonzalez then walked towards tinent of the garden centerd.lat 368. Anderson testified that
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as petitioner and Gonzales approached the checkouter she said to them, “I'll help you at t
register.” 1d. at 459. She statidit they then looked at eacthet, one of them (she could not
remember who) smiled at the other, and then by ran out the front doors of the store. Id.

Anderson yelled “hey real loud and followed theat the door.”_ld. Burrell, who was nearby,

Nis

also ran out of the store to ges lemployees back in the storeste whether the men got into the

white vehicle, and to determine if he couldoeer any merchandise. Id. at 368. Burrell hopp
over a railing to pursue the indidals at a fast walking pace aioid the other employees not t
pursue the men._Id. at 368-69, 448. Anderson stbppepursuit when she reached the railin
because employees were not supposed to pursulftehe@ny further than the railing. Id. at
465.

Petitioner and Gonzalez were a good distaneadlof Burrell; about forty to sixty feet.
R.T. 2 at 390, 396. The white vehicle then drbyéurrell while he was in pursuit and he did
not try to stop it._Id. at 369He testified that as the car was coming into the driveway, he weé
walking down the driveway and at that momentkeeided to discontinugs pursuit of the two
individuals because he saw they were headedrttsnthe white vehicle and he would not be a
to catch up with them before they reached theckehild. at 371. Burrell séthat if the men hag

walked out of the store and he was able totcap with them that he probably would have

confronted them and tried to recover the merclsmdiut if they had ruand pushed past him he

would not try to detain them._Id.
After Burrell turned around to walk back towards the store and tell the police detailg
the men’s vehicle, he heard a “pop-pop” sestagted running because “the sound came from

vehicle and it sounded like a gun to me. And atploait | decided | best géfack in.” R.T. 2 at

371-73. He said that he was “alétbit concerned for [his] safet Id. at 372. However, Burrell

also testified that he did not know if the two indivals were in the car at this point and that h
had turned away from the vehicle before hegathe “pop-pop” sound. Id. He specifically stat
that he had discontinued chasthg men and was headed back towards the store when he R
the “pop pop.”_Id. at 416. The last he savthef men, the two car doors were open and petiti

and Gonzalez were entering the vehicle. Td.Burrell’'s knowledge, there were no other
5

ed

7

(=]

\S

Dle

abou

the

[1°)

ed
eard

pner




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

employees pursuing the men when the “pop Emuind occurred. Id. at 448. Anderson testified

that at some point she heard the “pop papinsl, which caused her concern. At first she thoy
it was firecrackers, but Burrell iskit could be a gun and she shouadll the police._ld. at 460.

Later on, after the car left and before the gwhrrived, Burrell went out to where the c:
had been located when he heard the “pop pop” sounds because “if that was a gun, if thosg
gunshots, we’ll see if there was agyidence of any gunfire left inahgeneral vicinity.” R.T. 2
at 374-75. He found two shell cagat the location where therdead been, which he pointed
out to the police._Id. at 373de was able to give a descriptiof the vehicle as a white Toyota
Camry and obtained the license plate number fitersurveillance videos to provide for the
police. 1d.

Burrell testified that the fact that there wéoer individuals together caused him conce
over his personal safety because he was the enlyisy officer on duty that morning. R.T. 2 g
359. He stated that he was also concernedueqaetitioner and Gonzales were both bigger |
him. Id. at 359, 367. Redding Police Officer Rdterson testified that 2005, petitioner was
5'8” tall and approximately 180 Ibs., Gonzalez wa¢s0 5'6” tall and 17%bs., and the other two

men were approximately 5’8" arid0 Ibs., and 5’5" and approximately 170 Ibs. R.T. 3 at 60p.

Burrell was approximately 5'8” or 5'9” and 10 180 Ibs._Id. at 388. On cross-examination,

Burrell testified that neither petitioner nor amfythe individuals in question ever approached

Burrell or any other Target employees or cusgtmsnnever touched them in any way, and neve

spoke with them._Id. at 386-87.

Carolyn Martinez (“Martinez”)a Target customer, had parkaatside the garden center
that morning and heard the gunshots as she wasgker car. R.T. 2 at 480-81. She testifieg
that she immediately knew the sounds wgrashots and that as she heard them she
simultaneously saw petitioner and another matkgedaling” away from Target and towards

the white car._Id. at 483-84. Because efsbunds she heard, she initially thought the man

ght

il

2 WEre

closest to her, who had clothes draped oveatms had fired a gun from underneath the garments

he was carrying. Id. at 483. She identifiedtpeier as standing next tbe man she thought was

the shooter because he had the clothes drapedhisvarm. _Id. at 485. She testified that she
6
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heard both the sounds of three gunshots andtlreds of the shell casinggiting the ground._1d|

at 486. She was “petrified,” so she ran towarésaitrance of the Target store in a big hurry
only saw the individuals for a couple of seconds. Id. at 486-87.

Redding Police Officer Bart lragley put out a “be on the lookout” (“BOLQO”) for a whitg
Camry with the license plate number supplieBloyrell and the car was spotted by California
Highway Patrol around the Sacramento area. Raf.470. Sacramento Police Officers Robe
Hamm and Roger Dillon receivedcall about a vehicle involvaed a robbery being pursued by
California Highway Patrol in Sacramenttl. at 506, 522. Both officers jaad in the chase. Id.

The car eventually stopped in a Fry’s electesrstore parking lot in Sacramento. R.T.

at 509. When the car stopped, all four occupmmtped out and ran.dl Officer Hamm chased

and eventually caught Gonzalez. Id. at 509-1@, SOfficer Dillon looked in the car and on the

floorboard near the pedals fouad22 caliber Ruger semi-automatic pistol, which he turned d
to the crime scene investigator. Id. at 523. &angyAnthony Taylor wathe first supervisor to
arrive on scene at the vehicledastarted giving directions todlother officers._Id. at 527.
Sergeant Taylor discovered a pair of Dickesns and a handgun that had a magazine with
rounds in it but no rounds in the chamber onftbet passenger seald. at 527-28. He also
found a third gun wrapped in a blue bag lying anftbor that had one round in the chamber.
at 529. The blue bag also contalrtero other magazines and a sdenthat could be attached t
the barrel of the Ruger. _Id. at 529-31.

Crime scene technician Michael Darlingelenined that the shell casings found by
Burrell around the location in the Target gadclot where the white Camry had been waiting
were .9 millimeter casings. R.T. 2 at 498. Criminalist Ronald Nies processed the .9 millim
Ruger handgun found in the white Camry and coegb#ne .9 millimeter shell casings found ir
the Target parking lot with test casings hedifeom the .9 millimeter Ruger handgun. R.T. 3
570. He found that the markings on the sba#lings discovered at the scene matched the
markings on the shell casings from test fired from the .9 millimeter Ruger handgun. Id. at
76. Barbara Philips, a latent print analysttitiesl that she found no fingerprints whatsoever @

the .9 millimeter Ruger handgun, the cartridgesherSmith & Wesson magazine found with t
7
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gun. 1d. at 563.
. Standards Governing Habeas Relief Under the AEDPA

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 131 S. Ct. 770, 78

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication or stateM@rocedural principles to thentrary. _Id. at 784-785 (citing
Harris v. Reed, 489 U.S. 255, 265 (1989) (presunpiif a merits determination when it is
unclear whether a decision appearing to rest deréé grounds was decided on another basis
“The presumption may be overcome when thereason to think some other explanation for t

state court's decision is meolikely.” 1d. at 785.

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Clearly esiahed federal law also inclusléthe legal principles and
standards flowing from precedent.” Bradleypuncan, 315 F.3d 1091, 1101 (9th Cir. 2002)

(quoting_Taylor v. Withrow, 288 F.3d 846, 852 (6th.002)). Only Supreme Court precede

may constitute “clearly established Federal lavyt circuit law has persuasive value regardin
what law is “clearly established” and what congés “unreasonable application” of that law.

Duchaime v. Ducharme, 200 F.3d 597, 600 ®ith 2000);_Robinson v. Ignacio, 360 F.3d 104

1057 (9th Cir. 2004).
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A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 5

U.S. 362, 405 (2000). A statewrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state cour

was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively

unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recordttivas before the state court. Cullen
Pinholster, 131 S. Ct. 1388, 1398 (2011). The questitims stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a reasbapinion, 82254(d)(1) revieis confined to “the

state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9tl

Cir. 2008) (en banc). A different rule appligbere the state courtjeets claims summarily,
without a reasoned opinion. In Rieh supra, the Supreme Cobeld that when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must

determine what arguments or theories may lsangported the state casrdecision, and subject

those arguments or theories to § 2254)tiny. Richter, 131 S. Ct. at 786.

[I. Petitioner’s Claim for Relief

Petitioner alleges that the evidence présgat trial was insufficient to support his

robbery conviction because no force or feas used in the taking of the propettECF No. 25

at 20. In this vein, petitioneris®s two main arguments as grounds for federal habeas relieff

that prior to the use of any foe or fear, no store employee had artgntions of trying to re-take

3 To the extent petitioner contends that the fattss case are insufficient to constitute an Est
robbery under California law, theagument does noupport federal habeas relief as it merely
challenges a state court’s application of state 18ee ECF No. 25 at 21-23 (citing People v.
Estes, 147 Cal.App.3d 23 (1983); see also Langford v. Day, 110 F.3d 1380, 1389 (9th Cir
(stating that “alleged errors the application oftate law are not cognizi@ in federal habeas
corpus.”);_ Waddington v. Sarausdb5 U.S. 179, 192 n.5 (“ ‘it isot the province of a federal
habeas court to reexamine state-court determinations on state-law questions’ ”).
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the property from the petitioner or any of the othespects; and (2) that the fleeing of petitioner
and Gonzales, coupled with the presence ofwtloesuspects in the car, did not demonstrate a
willful creation of fear as an obstacle tettetaking of the property. ECF No. 25 at 23-24.
Petitioner contends in essence tie&t facts of the crime establisbthing more than petty theft.
ECF No. 25 at 26.

This is the same claim that petitioner raiseddirect appeal. The California Court of
Appeal, the last state court to issue a reasonadide addressing petitiorie claim, rejected the
claim on the merits. Lodged Doc. 1, 13. Accogly, this court reviewghe California Court of
Appeal decision to determine whether it was cogtta or an unreasonabépplication of clearly

established federal law. S¥&st v. Nunnamaker, 501 U.897 (1991); Ortiz v. Yates, 704 F.3

1026, 1034 (9th Cir. 2012). Because the statet cmmied relief in a reasoned opinion, review
under 8§ 2254(d) is confined to “tls¢ate court’s actual reasoningfid “actual analysis.” Frantz
533 F.3d at 738.

A. StateCourtOpinion

The state court ruled as follows:

Section 211 [of the California Ral Code] provides, “Robbery is
the felonious taking of personaroperty in the possession of
another, from his person or imediate presence, and against his
will, accomplished by means of forcefear.” In Gomez, supra, 43
Cal.4th 249, our Supreme Court heltA taking is not over at the
moment of caption; it contingethrough asportation.... A robbery
can be accomplished even tle property was peacefully or
duplicitously acquired, if force oefr was used to carry it away.”
Our Supreme Court further heltiylere theft becomes robbery if
the perpetrator, having gaingubssession of the property without
use of force or fear, resorts tade or fear whilecarrying away the
loot.” Put another way, “the usef force or fear to escape or
otherwise retain even tempoy possession of the property
constitutes robbery.”

Here, Anderson and Burrell folled defendant and his cohorts
from the store. Burrell wanted see if he could recover any of the
merchandise. Although he woulibt have physically detained
defendant and company, if hedhbeen given the opportunity, he
would have confronted them andett to recover the merchandise.
Burrell continued following them until they were getting into the
car. He wanted to be able to give the police a full description of the
vehicle, including its license pmtnumber. Then he heard the
gunshots. He thought they colldve been shooting at him and
decided not to pursubem any further.

10
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Defendant contends that he anas“*bompanion were merely trying

to flee the store, reach the car, and make their escape; they did
nothing to instill fear by sight ound, such as turning to confront

or shouting threats, to any erapke who might b@ursuing them.
Similarly, the two men in the cardlinot get out as if to confront
anyone, nor did they yell threats at [] Burrell or any other store
employee.” While these statements may be true as far as they go,
they entirely disregard the fat¢hat Burrell and Anderson had
followed the men, and defendantarre of his “companions” fired a

gun in the direction of Burrell anAinderson. To suggest this is not

a show of force or an attempt to instill fear in Burrell and his
coworkers is ludicrous. The men fired the shots to prevent Burrell
from continuing to follow them, either to reclaim the property or to
better identify them. In either case, the purpose was to facilitate
defendant’s getaway, his escape. The use of force to escape or
carry away the loot elevated thidfense to robbery. There was
sufficient evidence of force or fetr support a robbery conviction.

Lodged Doc. No. 1 (internal citations omitted).

B. Clearly Established Federal Law

Due process requires that each essential element of a criminal offense be proven heyonc

reasonable doubt. United States v. WinsB§¥, U.S. 358, 364 (1970). In reviewing the

sufficiency of evidence to support a convictiorg tuestion is “whethevjewing the evidence i
the light most favorable to the prosecutiany rational trier of fact coul have found the essentjal

elements of the crime beyond a reasonable doulickson v. Virginia, 443 U.S. 307, 319

(1974). If the evidence supports conflicting mefieces, the reviewing court must presume “that
the trier of fact resolved any &u conflicts in favor of the presution,” and the court must “defer
to that resolution.”_Id. at 326

C. Analysis

The California Court of Appeal decision is not an unreasaie application of clearly
established federal lav.The state court reasonablyeeied petitioner’s first argument

challenging the force or fear elemt, because petitioner was stillthe process of carrying awa

S

the goods and had not yet reached a place of safagy Court of Appeal’s conclusion that “[t]he

men fired the shots to prevent Burrell from touning to follow them, either to reclaim the

* Although the California Cotiof Appeal did not expressly refeo Jackson, that fact does not
affect the application of thREDPA standard. Cf. Early v.a@eker, 537 U.S. 3, 8 (2002) (per

curiam) (holding that the state may comply whle AEDPA standard without even being aware
of governing Supreme Court decisions,@ag as ruling does not contradict them).

11
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property or to better identify them” is amplypported by the record evidence. Viewing the
evidence in the light most favorable to the pmsgion, a rational juror ebd have found that the
gun was fired to aid in petitioner's getaway witle merchandise. Acuodingly, the Court of
Appeal’s rejection of this basis fpetitioner’s claim is reasonable.

Petitioner’s second argumentthat his flight from the storeoupled with the presence ¢
his two cohorts in the car was malfficient to create fear ing¢hvictims — is defeated by the
testimony from two store employees that thelyjsctively experienceceair. R.T. 2 at 372, 460.
There is also evidence tHatirrell turned and ran afterdtfpop pop” sound and then saw
Anderson crouched near the ground after the sooccsred, from which a trier of fact could

reasonably infer that the men wénghtened by the gunfire

dThere is no requirement that t
perpetrator intend to cause feathe victim. _See Cal. Penal Co8&11. Therefore, the Court
Appeal reasonably rejected tlmasis for petitioner’s claim.

It simply cannot be said that no fairmindedgticould agree witthe California Court of
Appeal’s decision finding sufficigrevidence to support the forcefear element of robbery. Sq

Bobby v. Dixon, 132 S. Ct. 26, 27 (2011) (per aor); Harrington v. Richter, 131 S. Ct. 770, 7

(2011). Petitioner's argument waube more convincing if he haerely run out of the store in
a different direction than the getaway vehiclevimch his cohorts and numerous weapons we
later found. Had petitioner simply fled Targebgnds without re-uniting with his fellow cohort
who were armed gang members, then the evidencéd establish no more than a petty theft.
However, those are not the factstbourt is reviewing. After ewing the evidence in the light
most favorable to the prosecuti@ational trier of fact could ka found the essential element
of the crime of robbery beyond a reasonable dotiberefore, the Court of Appeal reasonably
rejected petitioner’s claim for relief.

Because § 2254(d) bars relief on the oménclremaining in this case, the amended
petition for writ of habeasorpus is denied.

V. Certificate of Appealability

Pursuant to Rule 11 of the Rules GowegnSection 2254 Cases in the United States

District Courts, “[t]he districtourt must issue or a deny atderate of appealability when it
12
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enters a final order adversethe applicant.” Rule 11, 28 U.S.foll. § 2254. A certificate of
appealability may issue under B8S.C. § 2253 “only if the apipant has made a substantial
showing of the denial of a constitutional righ8 U.S.C. § 2253(c)(2). The court must eithe
issue a certificate of appealability indicatingigéhissues satisfy the required showing or mus
state the reasons why such a cedie should not issue. Fed.A&pp. P. 22(b). For the reasons
set forth herein, petitioner has not made a substantial showing of tlaé afeaniconstitutional
right. Therefore, no certificatef appealabilityshould issue.
Accordingly, IT IS HEREBY ORDERED that:
1. The amended petition for writ of habeaspus (ECF No. 25) is denied; and
2. This court declines to issecertificate obhppealability.
DATED: August 7, 2014 _ -
(Z(xﬁun.-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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