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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GARY LEMONT McINTOSH, No. 2:11-cv-00609 TLN AC
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | JAMES A. YATES,
15 Respondent.
16
17 Petitioner is a California 8te Prisoner proceeding ingoper pursuant to 28 U.S.C. §
18 || 2254. The action proceeds on the petition for efrhabeas corpus filed on March 4, 2011. ECF
19 | No. 1. Respondent has filed amsWwECF No. 17, and petitionerdhfiled a traverse, ECF No. 22.
20 FACTUAL AND PROCEDURAL BACKGROUND
21 Petitioner was charged in Sacramento Co&utyerior Court with attempted first-degrep
22 | residential burglary; first-degree residentialddary; and possession of drug paraphernalia. The
23 | information alleged that petitioner had suffetieee prior convictions for serious or violent
24 | felonies, and that he had seneegrior prison term. The specallegations were bifurcated.
25 | Petitioner pled no contest the paraphernalia charge.
26 Trial on the burglary chargegas by jury. The evidence eBlished that on January 19,
27 | 2007, Gerald Montoya saw petitioner at the bagtdow of his home, with a knife, and called
28 | 911. An officer responding tihe call saw petitioner five @ix blocks from the Montoya
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residence. A search of pginer uncovered a knife, jewg|ran iPod, a laptop computer, and
cash. These items had been stolen faomearby home two days prior.

The jury returned a guilty verdict on July2®08. Jury trial was #n held on the prior-
conviction and prison-term allegans, which the jury found truePetitioner was sentenced on
July 31, 2008 to a “three-strikes” sentence of/@ars to life on each count, consecutive, plus
enhancements that resulted in a totalessce of 50 years to life plus 31 years.

The judgment was affirmed by the Calii@a Court of Appeal on September 14, 20009.

Lodged Doc. B. The California Supreme Calehied review on December 2, 2009. Petition

(1)

filed no applications for collatel relief in state court.

On March 4, 2011, petitioner fdea petition for writ of habeaorpus in this court. ECF

No. 1. The warden answered on the merits, asgarb procedural defenses. Respondent agrees

that the claims are exhausted anel pletition timely. ECF No. 17 at'6.

STANDARDS GOVERNING FEDERAL HABEAS REVIEW

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Agt of

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Clearly esiahed federal law also inclusléthe legal principles and
standards flowing from precedent.” Blaglv. Duncan, 315 F.3d 1091, 1101 (9th Cir. 2002)

! Citations to court documents refer to flege numbers assigned by the court’s electronic
docketing system.
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(quoting_Taylor v. Withrow, 288 F.3d 846, 852 (6th.002)). Only Supreme Court precede

may constitute “clearly established Federal lawyt circuit law has persuasive value regardin
what law is “clearly established” and what congés “unreasonable application” of that law.

Duchaime v. Ducharme, 200 F.3d 597, 600 ®ith 2000);_Robinson v. Ignacio, 360 F.3d 104

1057 (9th Cir. 2004).

A state court decision is “contrary to” ctbaestablished federal law if the decision
“contradicts the governing law set forth in [thepB8ame Court’s] cases.” Williams, 529 U.S. a
405. A state court decision “unreasonably appliedéeral law “if the sdte court identifies the
correct rule from [the Supreme Court’s] cabasunreasonably appligsto the facts of the
particular state prisoner’s casdd. at 407-08. It is not enoughattithe state court was incorreg

in the view of the federal habs court; the state court decismoast be objectively unreasonabl

Wiggins v. Smith, 539 U.S. 510, 520-21 (2003). Tdoes not mean, however, that the 8§ (d)(1

exception is limited to applications of federal law that “reasonable jurists would all agree is
unreasonable.” Williams, 529 U.S. at 409 (rejexFourth Circuits overly restrictive
interpretation of “unreasonable application” day State court decisions can be objectively
unreasonable when they interp&itpreme Court precedent too restrictively, when they fail ta

give appropriate considerationcdaweight to the full body of aulable evidence, and when they

proceed on the basis of facteator. See, e.g., Williams, 529 U.S. at 397-98; Wiggins, 539 U.

at 526-28 & 534; Rompilla v. &ard, 545 U.S. 374, 388-909 (2005); Porter v. McCollum, 13C

Ct. 447, 454 (2009).

Relief is also available under AEDPA where 8tate court predicatéts adjudication of
a claim on an unreasonable factual determination. Section 2254(d)(2). The statute explic
limits this inquiry to the evidence that was beftive state court. An unreasonable determinal
of facts exists where, among other circumstances, the state court made its findings accorc
flawed process -- for example, under an incoriegal standard, or where necessary findings
were not made at all, or where the state courtdaib consider and weigh relevant evidence tf
was properly presented to it, or where petitiomas denied the opportunity to present evideng

See Taylor v. Maddox, 366 F.3d 992, 999-1001 (9th,Q@ert. denied, 543 U.S. 1038 (2004).
3
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factual conclusion can also be substantively wsaeable where it is not fairly supported by th
evidence presented in the state proceedireg, &9., Wiggins, 539 U.S. at 528 (state court’s
“clear factual error” regardingontents of social servigecords constituted unreasonable
determination of fact).

To prevail, a habeas petitioner must essalhe applicalbity of one of the § 2254(d)
exceptions and also must also affirmatively lelssh the constitutionahvalidity of his custody

under pre-AEDPA standards. Frantz v. Hazey, 538 F24 (9th Cir. 2008) (en banc). There

no single prescribed order in which these twauines must be conducted. Id. at 736-37. The
AEDPA does not require the federal habeagtcim adopt any one methodology. Lockyer v.
Andrade, 538 U.S. 63, 71 (2003).

DISCUSSION

l. The State Court's Adjudication Of Petitioner’s Claims

All three of petitioner’s claimsvere adjudicated on the merdr direct appeal. Because

the state supreme court denied discretionaneveMiodged Doc. D, the opinion of the Califorr

Court of Appeal is the adjudication that mbstreviewed for reasonableness under § 2254(d).

See Yist v. Nunnemaker, 501 U.S. 797, 806 (199tiiz v. Yates, 704 F.3d 1026, 1034 (9th Gi

2012). Because the appellate cadjudicated the claim in a reasoned opinion, Lodged Doc
review under 8§ 2254(d) is confinéal “the state court’s actualasoning” and “actual analysis.”
Frantz, 533 F.3d at 738 (emphasis in original).

[l. Shackling Claim

A. Petitioner’'s Allegations

During jury selection, defense counsel mbve strike the panel on grounds that
prospective jurors had seen petitioner beingsddo the courtroom in handcuffs. The trial
court denied the motion, but later questioned threepat the request of counsel and determine
that none of the prospective juschad seen petitioner. Orethext court day, it was discovereq
that one prospective juror had seen defendaimg down the courthouse stairs. The defense
moved for a mistrial, which was denied. Defense counsel subsequently used a peremptor

challenge to remove the juror whad observed petitioner in handcuffs.
4
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B. The Clearly Established Federal Law

The visible shackling of a criminal defendaoiring trial can impair the presumption of

innocence and the fairness of thaltim violation of due procesdllinois v. Allen, 397 U.S. 337,

344 (1970); Deck v. Missouri, 544 U.S. 622, 630-31 (20@)en visible restraints, however, do

not violate due process when thae “justified by an essentiabs¢ interest” such as courtroon

security. _Holbrook v. Flynn, 475 U.S. 560, 568-69 (1988jior to ordering that a defendant be
shackled during trial, therefore, due procesglires a trial court determination that such
restraints are necessary with refjeo the specific defendant. Id. at 568. Where a court withput
adequate justification orders the defendant to whackles that will be seen by the jury, actual
prejudice need not be demonstichto make out a due processlation. Deck, 544 U.S. at 635,
The prejudice from unjustified visible shacklidgring trial is inherent. _Id. at 634 (quoting
Holbrook, 475 U.S. at 568).
C. The State Court’s Ruling

The California Court of Appeal aftyzed the issues as follows:

“A trial court should grant a misai only when a party's chances of
receiving a fair trial have beemeparably damaged, and we use the
deferential abuse of discretion stardito review a trial court ruling
denying a mistrial.” (People \Bilva (2001) 25 Cal.4th 345, 372.)
When denying the claim that thealrcourt should have granted a
mistrial because some of the jurors saw the defendants in handcuffs
in the hall, the court in_United &es v. Leach (8th Cir.1970) 429
F.2d 956, 962, noted that the pgree of handcuffing “prisoners
when they are being taken from oplace to anothre...” is highly
desirable and necessary and “thery is aware of this.”
Furthermore, drawing from_People v. Du Bose (1970) 10
Cal.App.3d 544, 549-550; People v. Jacobs (1989) 210 Cal.App.3d
1135, 1141; and United States v. Halliburton (9th Cir.1989) 870
F.2d 557, 560-561, certiorari dedje492 U.S. 910 (1989), 4 Erwin
et al., _California Criminal Defese Practice (2009) Trial, chapter
80, section 80.09[6][d] notes that “Befendant may be restrained
while in transit between a jail artlde courtroom. If jurors happen to
observe a handcuffed defendant in the hallway during
transportation to and from the courtroom, prejudice is not likely to
arise, and the trial court is not rexpd to later instruct the jury that
the physical restraints have nedsing on the defendant’s innocence
or guilt.” (Fns.omitted.)

The only juror who saw defendant in handcuffs in transit to the
courtroom was excused from the panel by defendant's peremptory
challenge. The court determinddat none of the remaining
prospective jurors saw defendant in handcuffs in the hallway and

5
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defendant does not point to any contrary evidence. Thus,
defendant's mistrial argument fail$-or the same reason, the court
did not abuse its discretion whéndenied defendant's motion to
strike the jury panel.

Lodged Doc. B at 4-5.
D. Objective Reasonabless Under § 2254(d)

The state appellate court did not unreasonalpctr@etitioner’s shading claim. First,
the trial court had not ordered petitioner shacklethéncourtroom during tria Instead, he was
handcuffed while being escorted to and from ¢burtroom. The “inherent prejudice” rule of

Holbrook and Deck applies to a defendant’s taudered shackling ithe courtroom during the

trial. The Supreme Court has never extended thestoubrief glimpses of a defendant outside
upon entering the courtroom. Accordingly, no digastablished federdéw requires a different
result on the facts of this case.

Second, reasonable jurists applying theipent constitutional principles have
consistently concluded that jurors’ brief glimpsés defendant in shackles or handcuffs are

harmless, and fail to rise to the level of a guecess violation._See, e.q., Ghent v. Woodford

279 F.3d 1121, 1133 (9th Cir. 2002) (jurors' occasidn#f glimpses of defendant in restraint

at the entrance to the courtroavere not prejudicial); Ungid States v. Olano, 62 F.3d 1180, 1!

(9th Cir. 1995) (“a jury's brief anadvertent glimpse of a defendamfphysical restraints is not
inherently or presumptively prejudicial éodefendant”), cert. aed, 519 U.S. 931 (1996);
Castillo v. Stainer, 983 F.2d 145, 148 (9th CiR2p(no prejudice when, duag transport to or

from the courtroom, some members of the jury maoV the defendant in shackles), cert. denig
510 U.S. 1014 (1993); United States v. Halltbar 870 F.2d 557, 560-62 (9th Cir.) (jurors’

inadvertent observation of defendamthandcuffs in corridor didot prejudicially impair a fair
trial), cert. denied, 492 U.S. 910989). The decision of the Califoa Court of Appeal in this
case is entirely consistent withhe Ninth Circuit’s shackling jisprudence, and therefore canng
be considered “objectively unreasoteitwithin the meaning of § 2254(d).

Petitioner suggests that the trial court andercourt of appeal made an unreasonable

factual determination that only #3pective Juror No. One saw him in restraints. Contrary to
6
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petitioner’'s argument, the trial court conductedraquiry adequate tsupport the finding. The
judge asked the prospective jurassa group, in general term#ether any of them had seen
petitioner outside the courtrocat any time. The form of the question did not include the
information that petitioner had been handcuffedamsit. No juror gave an affirmative respon
ART 42-43. Further inquiry was unnecessary, @odld only have reinforced the potentially
prejudicial effects of whit petitioner complains.

The judge admonished the jurors that they were to draw no inferences from petitior
custodial status. ART 43. Petitioner argues thatatimonishment was itself prejudicial, but t
court used standard, neutral languadtt wo discernible prejudicial effett.

On the next court day, a Monday, defense celureported that his client had “almost
tripped over” Juror No. One on the stairvwadter court on Thursdagfternoon. ART 165-66.
The juror was questioned privately, and acknolgéel encountering petitioner and his escort.
ART 166. When asked to describe his obseowatithe juror did not mention handcuffs. ART]|
166-68% Because Juror No. One did not serve, ART 208, his observations of petitioner’s
handcuffs, if any, cannot have affedtthe fairness of the trial.

For these reasons, the state court’s adjtidicaf petitioner’s shackling claim was not
objectively unreasonable withthe meaning of § 2254(d).

[I. Trial Court’s Failure Tdstrike Prior Convictions

A. Petitioner’'s Allegations

Petitioner contends that the trial court committed reversible error when it mistakenly
believed that it lacked discretion $trike one or more of the priconvictions that were used to

enhance his sentence under @afifa’s “three-strikes” law.

% “I'm just going to also mention that Mr. Mdiwsh is in custody, and the fact that he is in
custody should not in any way affect your gemn-making process inithcase. It's not
evidence, just as the astgjust as the — being brought to trjakt as the chargeare not evidenc
that you should consider. Again, evidence is @agething that comes from the witness stan
not from any other source.” ART 43.

% Handcuffs were petitioner’s only restrain®&RT at 170 (making record that petitioner was
escorted with hands cuffed behind kdaut no chains or other restraints).
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B. The Clearly Established Federal Law

Petitioner has identified no ckdyestablished federal lawahgoverns his claim, and the

undersigned is aware of none.

Errors of state law are not reviewable in a § 2254 proceeding. See Estelle v. McGui

502 U.S. 62, 68 (1991). Absenslaowing of fundamental unfairsg, therefore, a state court’s

misapplication of its own sentencing law doessupport habeas relief. Christian v. Rhode, 4

F.3d 461, 469 (9th Cir. 1994); see also MilleNWasquez, 868 F.2d 1116 (9th Cir. 1989)

(declining to examine state court’s determioatihat petitioner’s prioconviction was for a
“serious felony” for purposes of state sentencegyme). Federal courts are “bound by a stats

court’s construction of its owpenal statutes,” Aponte v. Gomez, 993 F.2d 705, 707 (9th Cir

1993), and this court must defer to the Califaroourts’ application ahe three-strikes law
unless that interpretation is “untenable or amotm#ssubterfuge to avoid federal habeas revi

of a constitutional violation.”_Oxborrow v. Eikenberry, 877 F.2d 1395, 1399 (9th Cir.), cert

denied, 493 U.S. 942 (1989). The deference owes] hader the AEDPA, is even greater. S¢
2254(d).
C. The State Court’s Ruling

The court of appeal analyzed the claim exclusively as a matter of state law:

Defendant argues the trial cosrtfailure to strike some of
defendant's prior convictions when imposing defendant's three
strikes sentence constituted an abokdiscretion. We disagree.

In three strikes cases, where a proper basis exists, the trial court can
exercise its discretion under riz¢ Code section 1385, subdivision
(a), to dismiss a prior convictn allegation with respect to one
count and not the other._ (People v. Garcia (1999) 20 Cal.4th 490,
503-504.) “The judge ... may, eithef his or her own motion ... in
furtherance of justice, order action to be dismissed. The reasons
for the dismissal must be setrtto in an order entered upon the
minutes ....“ (8 1385,ubd. (a).) The court iGarcia upheld the
trial court's decision to strike th@ior conviction allegations as to
one count because the defendaniisioal activity “all arose from

a single period of aberrant behawt (Garcia, at pp. 503-504.)

Here, defendant argues the court should have struck two prior
convictions with respect to oneount. However, unlike the
defendant in_Garcia, where thefeledant's criminal activity arose
from “a single period of aberrabthavior,” defendant here has 24
years of criminal activity.
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Defendant began his criminal caree 1983 shortly after his 19th
birthday and continued to be criminally active up until his arrest for
this crime-nearly 24 years late©On March 7, 1983, defendant was
convicted of burglary in the second degree and was placed on three
years' probation. Ten days aftece®ing his sentence, he stole a
car and was convicted of auto thef the second degree on March
24, 1983. In 1984, defendant was convicted of auto theft in the
second degree and was placed on three years' probation and
sentenced to 16 months in stareson for violating probation. In
1985, he was convicted of firstglee burglary and was sentenced

to two years in state prison. [B86, he was convicted of first
degree burglary and waentenced to severegrs in state prison

and was released on May 18, 1991. ehty-four days later on June

11, 1991, defendant was arrested fiost degree burglary and was
convicted and sentencéal 15 years in state prison. Defendant was
paroled on June 10, 1999, and dumy 13 he was arrested and
charged with being a felon in possen of a firearm, possession of
drug paraphernalia, and alteringe ID on a firearm; he was
sentenced to eight years in jpns He was paroled in December
2005 and in June 2006, keas arrested for being in possession of
drug paraphernalia and was sentehte 17 days in county jail.
Subsequently, parole was revoketehe remained in jail for six
months and was released on December 26, 2006. On January 19,
2007, defendant committed the burglaries at issue. On these facts,
the trial court found there was no proper basis on which it could
rely to strike any of the strikes.

Defendant offers some possible fastthe court could have used as
justification for striking the sikes. However, a possible drug
dependency, an undocumented altegaof possible mental health
issues, and the alleged nonviolewtture of the current crimes do
not outweigh 24 years of criminaltadty such that two strikes had
to be dismissed.

We exercise a deferential standarflreview of the trial court's
decision. (People v. Garcia, sup?8, Cal.4th at p. 503.) The trial
court's refusal to strike any of the strikes was not an abuse of
discretion.

Lodged Doc. B at 6-9.
D. Objective Reasonabless Under § 2254(d)

The court of appeal’s decisiamnot contrary to or an ueasonable application of any
clearly established federal law. As noted ahowedecision of the United States Supreme Co

establishes a federal constitutional right to hawer offenses disregardainder state recidivist

sentencing regimes. In Ewing v. Californt&88 U.S. 11 (2003), the Supreme Court found no
constitutional error in &alifornia trial court’s failure to exeise the discretion to treat a wobbl

as a misdemeanor for purposes of three-stakesencing. Ewing suggests that the trial court
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exercise of discretion here wegually unconstrained by federal 1&w.

The state appellate court found that the triairtbad, contrary to petitioner’s framing of

his claim here, exercised the distton given to it by California law. Lodged Doc. B at 6 (“Thé
Court Exercised Informed Discretion When Inipw Defendant’s Three Strikes Sentence”).
the extent that this conclusion constitutea@ual finding within the meaning of § 2254(d)(2),
is a reasonable determination because fully supg by the record. 8eRT 459-60 (discussing
decision not to strike priors).The court of appeal’s recitation of petitioner’s criminal history
consistent with the record that was befitva court._See CZ06-242 (probation report,
including attachments documenting criminal historyhe state courts’ evaluation of the crimit
history as it weighed in the ercise of sentencing discretiaras not objectively unreasonable.
For these reasons, Claim Two presemtdasis for federal habeas relief.

V. Cruel And Unusual Punishment

A. Petitioner’'s Allegations

Petitioner contends that hisgence of 50 years to life pl34 years violates the Eighth
Amendment prohibition of cruel and unuspanishment, because the sentence is
disproportionate to his offense.

B. The Clearly Established Federal Law

The Eighth Amendment prohibits not onlyditbaric punishments,” Solem v. Helm, 463

U.S. 277, 284 (1983), but also “extreme sentetttasare ‘grossly dproportionate’ to the
crime,” Ewing v. California, 538 U.S. 11, 23 (20@8uoting_ Harmelin v. Michigan, 501 U.S.

957, 1001 (1991) (Kennedy J., concurring)). Boupreme Court has upheld California’s three

* Ewing presented a substantizighth Amendment challenge tioe sentence. Petitioner’s

Eighth Amendment claim, to which Ewitgymore directly relevanis considered next.

® Petitioner quotes out of contetke sentencing judge’s statement, “[l]s there a way to strike
strikes?” Petitioner contendsdlstatement reflected the judgéack of understanding that he
had the authority to strike theiiges. The record as a whddelies that contention. While the
judge did note that “this is a large sentence faatwiould normally be a property crime,” he a
explained why he concluded thhe sentence was approprialéhe judge clearly expressed his
understanding that “if thefs a reason to strike the strikéfsg court can do it.” He concluded

that, given petitioner’s criminal history, “I just cafind a legal justifiablereason to strike any of

those strikes . . .” RT 459-60.
10
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strikes sentencing law agairiatial Eighth Amendment challenge. Ewing, 538 U.S. at 25-28.

Accordingly, it is clearly established that a&lgentence for a relatively minor offense committed

by a recidivist does not per se \ate the Eight Amendment. ldndividual claims that a third-
strike sentence violates the Eighth Amendmeatgaverned by proportionaliprinciples that do
not merely weight the sentence against the offearsduct, but also taketmaccount the state’s
legitimate interest in dealing harghith recidivists. _Id. at 29-30.

The Supreme Court’s Eighth Amendment junisfence clearly establishes that a “gros

disproportionality principle” agpes to sentences for termsy#ars. _Lockyer v. Andrade, 538

U.S. 63, 72 (2003). Such a sentence will onlystibute cruel and unusual punishment in “rarg
and extreme case[s].”_Id. at 73. _In Andratthe, Court rejected diighth Amendment claim
brought by a habeas petitioner who had receavtidrd-strike life sentence for shoplifting $150
worth of videotapes. The Courtldehat the California Court dhppeal’s decision affirming the
sentence was not contrary tmr an unreasonable application Bighth Amendment principles
within the meaning of 8§ 2254(d).

C. The State Court’s Ruling

The court of appeal reasoned as follows:

Defendant argues that the imposition of a determinate sentence of
31 years consecutively to an iteeninate sentence of 50 years to
life is a sentence that is disproportionate to the crime and thus
amounts to cruel and/or unusual punishment. We disagree.
Although the proportionality prinple “does not require strict
proportionality between crimend sentence,” it does prohibit
“extreme sentences that are ‘gilgsdisproportionate’ to the crime

" (Ewing v. California (2003p38 U.S. 11, 23 [155 L.Ed.2d 108,
119], quoting_Harmelin v. Michigan (1991) 501 U.S. 957, 1001
[115 L.Ed.2d 836, 869].) Defendant's sentence, in accordance with
precedent, constitutes a valid sentence under the Eighth
Amendment to the United States Constitution and thus, does not
amount to cruel and/or unusual punishment.

To determine whether the current punishment may be considered
cruel or unusual punishment, it is necessary to describe what is not.
Sentencing an offender to a lifensence was not cruel and unusual
punishment for fraudulent use af credit card, passing a forged
check, and “felony theft,” all crimes totaling approximately $300.
(Rummel v. Estelle (1980) 443.S. 263, 264-266 [63 L.Ed.2d 382,
385-386].) Under the Californi@onstitution, the imposition of a
61-year-to-life term for an offedler convicted of two counts of
residential burglary with two pricconvictions for the same offense

11
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was not cruel or unusual punishment. (People v. Ingram (1995) 40
Cal.App.4th 1397-1398, 1415-1416, gipeoved on another ground
in People v. Dotson (1997) 1®al.4th 547, 559, 560, fn. 8.) A
sentence of 25 years to life for a felon in possession of a handgun
who had two prior robbery contions was not cruel or unusual
punishment. (People v. Cooper (1996) 43 Cal.App.4th 815, 828.)
Under California's three strikeswa it was not cruel and unusual
punishment to sentence a recidiwsiminal to 25 years to life for
stealing three golf clubs._(Ewing €alifornia, supra, 538 U.S. at
pp. 11, 30-31 [155 L.Ed.2d at pp. 1023].) Decided on the same
day, the court in_Lockyer v. #drade (2003) 538 U.S. 63, 66-68
[155 L.Ed.2d 144, 151-153] helthat under California's three
strikes law, two consecutive terms2§ years to lifavere not cruel
and unusual punishment for two counfspetty theft. In response
to Justice Souter's dissent that themntence was equivalent to a life
term without the possibility of pale, the court noted the “argument

. misses the point. Based on our precedents, the state court
decision was not contrary to, an unreasonable application of, our
clearly established law.” (Lockyeat p. 74, fn. 1 [155 L.Ed .2d at p.
157, fn. 1].)

Defendant argues that his senten€éwo consecutive terms of 25
years to life and a determinate sentence of 31 years for a 44-year-
old man would amount to a life sente and thisanstitutes cruel

and unusual punishment. If this argument were to succeed, one
could foresee a 78 year old coneidtof murder and sentenced to

10 years with the possibility of pale would be a life sentence and
constitute cruel and unusual psimment; whereas, if the same
crime were committed by a 40 year old it would fall within the
parameters of the Eight Amendment. A life sentence without the
possibility of parole is not equivalent to a shorter sentence simply
because the offender, who receitee shorter sentence, is so old
that he will assuredly die in pas. “Two different sentences do

not become materially indistingghable based solely upon the age

of the persons sentenced.” (Lockyer v. Andradpra, 538 U.S. at

p. 74, fn. 1 [155 L.Ed.2d at p. 157, fn. 1].) The length of
defendant's sentence does not necessarily constitute cruel and
unusual punishment.

The Supreme Court acknowledges tipabportionality principles
guide the application of th&ighth Amendment to noncapital
offenses, but the bar remaihigh. (Ewing v. Californissupra, 538
U.S. at pp. 23-24, 30-31 [155 L.Ed.2d at pp. 119, 123])
“Recidivism is a serious public fedy concern in California and
throughout the Nation.” _(Id., at @6 [155 L.Ed.2d at p. 120].) In
accordance with Ewing, the proportidihaof defendant's sentence
must be examined in the context of the intention of California's
Legislature. (Id., at p. 2855 L.Ed.2d at p. 123].)

Defendant's sentence lisng but it “reflectsa rational legislative
judgment, entitled to deference, that offenders who have committed
serious or violent felonies andho continue to commit felonies
must be incapacitatéd.(Ewing v. Californig supra, 538 U.S. at p.

30 [155 L.Ed.2d at p. 123].) Defendant, like the defendant in
Ewing, has had a longistory of felony recidivism. He has not

12
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shown his case to be so extdioary that it constitutes a
constitutional violation. He isa career criminal who has been
sentenced in accordance with theention of the three strikes law,
which punishes not only for the trigger offense but also for his
status of having committed “ ‘repted criminal acts that have
shown that [the offender is] simply incapable of conforming to the
norms of society as established by its criminal law.”_(ld., at p. 29
[155 L.Ed.2d at p. 122], quoting Rummel v. Estedigpra, 445 U.S.

at p. 276 [63 L.Ed.2d at p. 392].)t follows from precedent, the
proportionality principle, and the Legislature's intent, that
defendant's punishment is within the bounds of the Eighth
Amendment; therefore, his sentence does not constitute cruel and
unusual punishment.

Lodged Doc. B at 9-12.

D. Objective Reasonabless Under § 2254(d)

The Court of Appeal did not unreasotyaépply Ewing and Andrade. The

disproportionality allegeah this case is materially indisfjuishable from that in Ewing and
Andrade, both of which involved indeterminatie lsentences for nonvioleproperty offenses.

Moreover, Andrade effectively fecloses petitioner’s federallheas claim by holding that it is

not unreasonable under § 2254(d) for a California lkggpecourt to affirma third-strike life
sentence for a non-violent property offerc®mmitted by a chronic recidivist.
The rare habeas cases that fall outsidestiope of Andrade involve petitioners with

minimal criminal histories, who were subjecteddaidivist sentencing dnbecause of an abus

of prosecutorial discretion. See Ramirez vst@s 365 F.3d 755 (9th Cir. 2004) (affirming grant

of habeas relief on Eighth Amendment groundemglcommitment offense and two prior strike

offenses, petitioner’'s only previous convictions, alldlved simple shoplifting). That is far frot
the case here. As the court of appeal correxdtgd, petitioner’s thirdtrike sentence followed
an unbroken 24-year criminal career. Becauathtistory is properly considered in the
proportionality analysis, Ewing, 528 U.S. at 2@-the court of appeal did not unreasonably
weigh the proportionality factors. Because stete court’s resolution of the issue was not
objectively unreasonable, thataim should be denied.

CONCLUSION

For all the reasons explained above, theestatirt’s adjudication of petitioner’s claims

was not objectively unreasonable within the megrf 28 U.S.C. § 2254(d). Accordingly, IT |
13
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RECOMMENDED that the petition for wrof habeas corpus be denied.
These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivihe right to appeal the

District Court’s order._Martiez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 3, 2013

M&lﬂ.—-—u M
ATTISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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