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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOHN ABEL, No. 2:11-cv-0721 GEB AC P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | FRANK X. CHAVEZ, Warden,
15 Respondent.
16
17 Petitioner is a California s@prisoner proceeding with counsel pursuant to 28 U.S.C| §
18 | 2254. The action proceeds on the petition for afrthabeas corpus filed on March 16, 2011.
19 | ECF No. 1. Respondent has filed answer, EGF19, and petitioner has filed a traverse, ECF
20 | No. 22. Petitioner seeks relief on grounds involving the use of evidence regarding online
21 | pornography at his trial for child sexual abuse.
22 FACTUAL AND PROCEDURAL BACKGROUND
23 Petitioner divorced in 1999. On Aug§, 2003 he was charged in Solano County
24 | Superior Court with the contimig sexual abuse of his two childreThe charges were dismissgd
25 | on August 25, 2004, because the prosecutor haduresie to obtain evidence related to
26 | petitioner’s alleged online involvement withild pornography. The @nges were re-filed on
27 | July 14, 2005. Prior to trial, the defenseved to exclude evidence about use of child
28 | pornography websites, and souglprratrial hearing on admissibiliggursuant to Cal. Evid. Code
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section 402. The court did condacsection 402 hearing, but only aféejury had been selectec
The court rejected the defense contention that, if the evidence was to be admitted, prospe
jurors should be questioned abdhuir attitudes toward inteet child pornography and people

who view it. At the conclusion of the sectié62 hearing, the evidence was ruled admissible

The prosecution presented the following evideaiceial. Abel ad his former wife,
Heather Lee, divorced when their daughter EvAs three and their son J.A. was seven. They
shared custody on a 50-50 basis. Ms. Lee livighl er parents after thdivorce. The children’s
maternal grandfather testified that when E.Aswalout five years old, stbegan hesitating abo
going to her father’s apartment. Over the sewf about a year, she became increasingly
distressed about leaving her mother’s home todpene with her father. The last time E.A. w
picked up by her father she became hystericdlhaa to be carried to petitioner’s car.

Ms. Lee testified that before the divorce, widef. was about three, he told her that
petitioner had touched his privateBetitioner denied any inappragie contact, and Ms. Lee let
go. Shortly after the divorce, J.A. again repottet his father was touching his private parts.
Again petitioner denied it, and @ig Ms. Lee “left it alone.” J.Abecame very upset when his
mother questioned him about it Igtand insisted that nothing dh&@appened. A few years later
in August 2003, six year old E.A. reported a rasher genital area. In response to Ms. Lee’s
guestioning, E.A. reported that dddy touched me down thereMs. Lee called Child Protectiv
Services. When she later explained to J.Ay whe was taking E.A. for an interview, J.A.
became upset and told his mother that E.A. was lying. Later that night he told his mother
“[E.A.] is not lying because daddy touches me too.”

E.A. was 11 years old when she testifiede Said that her father had first touched her
“privates” when she was between three andyea@rs old. One night at his apartment she hac
nightmare and went into her father’s bed. @io&e to him touching hrevagina. He put his
finger inside her and “moved it up and down.”titR@ner encouraged héo touch his private
parts, but she did not do so because she thoughsitgross.” E.A. was six or seven years ol
the last time the unwanted touching occurred.tl@hday she had baked cookies at her fathe

apartment. She was sitting on his lap, and héisuthand in her pants. She told him to stop, é
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told her mother the next day. Her father toeat her vagina betwedine and ten occasions
altogether. He always touch#we inside of her vagina. Held E.A. to keep it a secret.

J.A. was 15 when he testified. He thouglat ghetitioner startedtiching him when he
was about two years old, but didn’t remember the early incidents. He had told his mother
nothing happened. When he was six years osdfdther took him into the bedroom and pullec
down his pants and underpants. Petitioner fondllats penis and put his mouth on it. Petitior
also had J.A. touch petitioner’s penis with“ap and down motion.”J.A. put his mouth on
petitioner’s penis, and somethindpite came out. Petitioner made\. touch petitioner’s penis
on many occasions, and “paid” J.A. by creditamgall amounts of money ($5 or $10) to an
“account” petitioner kept on his computer. Oreatcasion petitioner e photographs of J.A.
naked from the waist down, and put them onchisiputer. On more than ten occasions he
showed J.A. computer images of other naked children. Sometimes the naked children we
naked adults. Petitioner put his hand and maoutJ.A.’s penis whenever he showed him the
pictures, and sometimes also had J.A. touch peétis penis. The lagtcident of unwanted
touching occurred when J.A. was ten years alil gleeping in his father’s bed. His father
touched his penis countless times over a four gedaod, sometimes daily. Petitioner told J.A.
not to tell anyone.

The videotapes of the police interviews of E.A. and J.A. also were admitted into evi
and played for the jury. J.A. had been intemad at the ages of 11 and 13. On both occasio
he reported that his father touched his peniseroos times, including when he was sleeping
his father’'s bed. On both occasions he replathat he had touched his father’s penis and
something came out of it. On both occasions hetbkatdhis father had taken pictures of him 3
put them on the computer. In the second intar\he also said that his father had shown him
pictures of other naked children on the computerthe second interview he reported that his
father paid him $5 for “doing it.” E.A. had beerndrviewed at the ages six and nine. On bot}

occasions she reported that her father had touotiegrivate parts. In the first interview she

estimated that this had happened between fivéeantimes; in the second interview she said it

happened “a couple times probably” because sigmtdet him” touch her other times. On bot
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occasions she reported that her father told heecshld touch his penis, but she had not done
In the first interview she reported being moéeson a day that she had baked cookies at her
father's apartment. In the second intervigve recalled telling théetective about a cookie
baking day, but said “I fgot most of it.”

Retired Vacaville police officer Ray Donatutstestified that he was present at the
forensic interviews of E.A. and J.A. He aisterviewed petitioner, and personally notified hin
of the investigation. Donaldson subsequently etezta search warrant getitioner’'s home. He

found a laptop and cameras, but not the two destdopputers described by withesses. The d

in the living room was outfitted with a printdeyboard, mouse, and computer cables, but the

desktop unit was missing. Donaldson seitedlaptop computer, which was discovered to
contain no hard drive.

James Ponder, a senior special agent thghDepartment of Homeland Security,
Immigrations and Customs Enforcement, testifiedrasxpert in computer forensics. He had
been the co-leader of a multimatal project targeting Russiavebsites involving photographs ¢
children. One site identified by Pondersim was Sunshineboys.com, which contained
photographs of boys aged approximately 105qears old, “poseishdoors and outdoors,
sometimes under clad, mostly nude in variousestaf arousal.” Rusan police subsequently

seized the servers hosting the sitag] sent images of the hard drives to the Cyber Crime Ce
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in the United States. The team at the Cyber Crime Center forensically examined the imaged

drives from Russia, and extracted from th&minformation that a “John Patrick Abel” had
accessed five Web sites, including Sunshinebows.that contained photographs of naked or
partially naked boys. The address associatéid ‘dohn Patrick Abel” on the Russian servers
was petitioner’'s home address in Vacaville. Actesbe websites was paid for by credit card
in petitioner’'s name. A printed log indieak the specific dates in 2002 and 2003 on which
petitioner’s credit cards werees The log was not introducedemidence, but éhder testified
to its contents. Ponder agreed his knowledge Wa#éd to the images and the data that . . .
Cyber Crime Center] received from Russia.” Hsiteed that information regarding the specifi

images viewed on petitioner's computer “would not have been on theRgssver. It would
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have been on [Abel’s] hard drive.”

The defense theory was that the children’s miottad planted the idea of sexual abuse i

their minds by a barrage of suggestive questiormagpf animosity toward petitioner. On cros

examination of Ms. Lee, the defense establishatighe had written petitioner a letter after thei

divorce expressing the fear thatweuld try to take the childreaway from her permanently.
This was her “biggest fear.” Petitioner's mother and sister testified that after the divorce M
was very angry at petitioner. Petitioner’'s motisester, and a neighbor té®d that the children
had not acted afraid of their fah Another sister gbetitioner’s testified that E.A. had rashes
related to inadequate wipingt@f toilet use. A longtime fried of petitioner’s testified about
petitioner’s volunteer work with émagers in a church group. eltlefense presented the exper
testimony of forensic psychiatrist Lee Stuari€doan, M.D. Dr. Colematestified regarding the
suggestibility of children toglading interview techniques the sexual abuse context.

The jury returned a guilty verdict on kit 3, 2008. On April 15, 2008, petitioner was
sentenced to 24 years in prison.

On appeal, petitioner contended inter #hat the evidence he accessed child pornogra
websites was improperly admitted and prejudicial. The state conceded that the evidence

admitted in error, and the court of appkaind the error harmless. The conviction was

accordingly affirmed, and the California Sapre Court denied review on December 17, 2009.

On March 4, 2011, petitioner fdlea habeas petition in the I@arnia Supreme Court. Th
federal petition was filed on March 16, 2011, andsequently stayed pending exhaustion. E
Nos. 15, 16. The state court denied habdas on February 1, 2012 and federal proceedings
resumed shortly thereafter. ECF Nos. 17, R&spondent answered the petition on April 16,
2012 and petitioner filed a traverse on June 6, 2@ Nos. 19, 22. The gees agree that the
federal claims are timely and exhausted.

STANDARDS GOVERNING FEDERAL HABEAS REVIEW

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag
1996 (“AEDPA”), provides in relevant part as follows:
1
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(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unlélse adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its merits, whether o

not the state court explained its reasadarrington v. Richter, 131 S. Ct. 770, 785 (2011).

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Clearly esiahed federal law also inclusléthe legal principles and
standards flowing from precedent.” Blaglv. Duncan, 315 F.3d 1091, 1101 (9th Cir. 2002)

(quoting_Taylor v. Withrow, 288 F.3d 846, 852 (6th.&002)). Only Supreme Court precedent

may constitute “clearly established Federal lawyt circuit law has persuasive value regarding
what law is “clearly established” and what congés “unreasonable application” of that law.

Duchaime v. Ducharme, 200 F.3d 597, 600 ®ith 2000);_Robinson v. Ignacio, 360 F.3d 1044,

1057 (9th Cir. 2004).

A state court decision is “contrary to” ctbaestablished federal law if the decision
“contradicts the governing law set forth in [thepBme Court’s] cases.” Williams, 529 U.S. at
405. A state court decision “unreasonably appliederal law “if the sdte court identifies the

correct rule from [the Supreme Court’s] cabasunreasonably appli@sto the facts of the

—

particular state prisoner’s casdd. at 407-08. It is not enoughaitithe state court was incorreg

in the view of the federal habs court; the state court decismoast be objectively unreasonabl

D

Wiggins v. Smith, 539 U.S. 510, 520-21 (2003)atStcourt decisions can be objectively

unreasonable when they interp&itpreme Court precedent too restrictively, when they fail ta
give appropriate considerationchweight to the full body of ailable evidence, and when they

proceed on the basis of facteator. See, e.qg., Williams, 529 U.S. at 397-98; Wiggins, 539 U.S.
6
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at 526-28, 534; Rompilla v. Beard, 545 U.S. 3388-909 (2005); Porter v. McCollum, 130 S.

447, 454 (2009).
Relief is also available under AEDPA where 8tate court predicatéts adjudication of

a claim on an unreasonable factual determination. Section 2254(d)(2). The statute explic
limits this inquiry to the evidence that was beftive state court. An unreasonable determinal
of facts exists where, among other circumstances, the state court made its findings accorc
flawed process -- for example, under an incoriegal standard, or where necessary findings
were not made at all, or where the state courtdatib consider and weigh relevant evidence tf
was properly presented to it, or where petitiomas denied the opportunity to present evideng

See Taylor v. Maddox, 366 F.3d 992, 999-1001 (9th,Q@ert. denied, 543 U.S. 1038 (2004).

factual conclusion can also be substantively wsaeable where it is not fairly supported by th
evidence presented in the state proceedireg, &9., Wiggins, 539 U.S. at 528 (state court’s
“clear factual error” regardingontents of social servigecords constituted unreasonable
determination of fact).

To prevail, a habeas petitioner must essalthe applicalbty of one of the § 2254(d)
exceptions and also must also affirmatively lelssh the constitutionahvalidity of his custody

under pre-AEDPA standards. Frantz v. Hazey, 538 F24 (9th Cir. 2008) (en banc). There

no single prescribed order in which these twauines must be conducted. Id. at 736-37. The
AEDPA does not require the federal habeagtcim adopt any one methodology. Lockyer v.
Andrade, 538 U.S. 63, 71 (2003).
DISCUSSION

l. Claim One

Petitioner alleges that tle@mission of evidence gathered from a foreign cyber
investigation, presented througlettestimony of ICE special agefames Ponder, violated his
Sixth Amendment right to confrontation. i§hssue was exhaust®n direct appeal.

A. Facts
Petitioner moved to exclude evidencehd internet use, and sought a hearing on

admissibility under Cal. Evid. Code section 402. CT 142-143. At hearing on motions in lir
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the arguments focused on the adequacy of discovery, relevance, and the fowedatiofor

Agent Ponder’s proposed testimony. RT 18-24the section 402 hearing, RT 249-281, the

prosecutor produced for the first time a docunséiowing the dates on which petitioner’s credit

cards had been used to pay for access to Rusglasites that contaidepictures of naked
children. The information in the document haeb derived from server images provided to t
Cyber Crime Center by Russian law enforcemé&rhe method by which the document was
generated was not discussed. As Agent Pasulesequently testified before the jury, the
information linking petitioner's name, home addressail addresses and credit card numbers
the websites all came from server data thatliesh seized by Russiantlaorities. Agent Ponde
had not extracted any data from the servarsshlif, conducted the forensic examination, or
prepared the report abowhich he testified.

B. The Clearly Established Federal Law

The Sixth Amendment provides that “[i]fl ariminal prosecutions, the accused shall
enjoy the right to . . . be confronted with th#nesses against him.” The Confrontation Claus
prohibits the admission of testimonial out-afuct statements by non-testifying individuals.

Crawford v. Washington, 541 U.S. 36 (2004). WHesnprosecution introdes a forensic repor

that constitutes a testimoniaagtment, the analyst who prashd the report must personally

testify. Melendez-Diaz v. Massachuseebs7 U.S. 305, 311 (2009); Bullcoming v. New

Mexico, 131 S. Ct. 2705, 2710 (2011). Confrontatidause violations @ subject to harmless

error analysis under Chapman v. California, B86. 18 (1967)._ Delaware v. Van Arsdall, 475

U.S. 673, 684 (1986).
C. The State Court’s Ruling

This court must review the decision of thdifdéania Court of Appeal, which was the las

reasoned state court judgment addressingthis). See Ylst v. Nunnemaker, 501 U.S. 797, &

(1991) (“Where there has been one reasoned gtdtyment rejecting a federal claim, later
unexplained orders upholding thatigment or rejecting theame claim rest upon the same
ground.”). Where, as here, thate court’s adjudication istderth in a reasoned opinion,

82254(d)(1) review is confinet “the state court’actual reasoning” anddctual analysis.”
8

-

e

to

-

—

503




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Frantz v. Hazey, 533 F.3d at 738 (emphasis in original).

The appellate court analyzed the issue as follows:

Abel contends the trial court erred in multiple ways in admitting
Ponder's testimony about AbeBscessing chilgpornography Web
sites. [Footnote omitted.] He argues this evidence was not timely
disclosed to the defense, lackedndation, was improper character
evidence, and was hearsay, thenasion of which violated his
Sixth Amendment confrontation rights. He further maintains that
even if the evidence was properly admitted, it was more prejudicial
than probative and should have been excluded under Evidence
Code section 352.

The Attorney General concedesetlprosecution failed to lay a
sufficient foundation for admission tiie evidence and therefore it
was erroneously admitted. Wagree. Accordingly, we do not
address Abel’'s other argumentsdannection with this evidence,
and address only the consequences of its erroneous admission.

Abel maintains the error imadmitting the evidence was of
constitutional dimension under &wvford v. Washington (2004) 541
U.S. 36 (Crawford), requiring ajppation of the Chapman prejudice
standard. He asserts the congpuprintout about which Ponder
testified, showing the date and time Abel accessed a child
pornography Web site, was hearsapd he thus was denied his
constitutional right to confrordnd cross-examine witnesses against
him.

The Attorney General argues tharquuter data as to which Ponder
testified was not hearsay under People v. Hawkins (2002) 98
Cal.App.4th 1428. Accordingly, thAttorney General maintains
Crawford does not apply and review is pursuant to_the Watson
prejudice standard.

L. ]

Due to the lack of foundational information provided by the
prosecution it is impossible tdetermine whether the computer
information to which Ponder testifigd or is not hearsay — that is,
whether the information was a specially prepared compilation of
data gleaned through forensic analysis or was simply a computer
printout of computer generatedata -- let alone whether the
computer was operating properly both at the time the information
was recorded or generated and the time it was extracted. We
therefore do not decide whether there was Crawford error. (People
v. Jenkins (2000) 22 C4th 900, 1015-1016 [finding it
unnecessary to examine “the complex constitutional question”
because there was harmless error].) Instead, we conclude that even
under _Chapman, the admission of Ponder’'s testimony did not
constitute prejudicial error.(See_People v. Mitchell (2005) 131
Cal.App.4th 1210, 1225 [“A violation ghe confrontation clause is
subject to harmless-error analysis.”].)
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Under the Chapman standard, ““we must determine on the basis of
‘our own reading of the record and on what seems to us to have
been the probable impact . . . on the minds of the average jury,’
[citation], whether [the evidence was] sufficiently prejudicial to
[defendant] as to require reval$ [Citations.]” People v.
Houston (2005) 130 Cal.App.4th 279, 295-296, quoting People v.
Anderson (1987) 43 Cal.3d 1104, 1128.) “The harmless error
inquiry asks: ‘Is it clear beyond reasonable doubt that a rational
jury would have found the defendant guilty absent the error?’
[Citation.]” (People v. Geier (2007) 41 Cal.4th 555, 608, abrogated
on other grounds as noted in People v. Lopez (2009) 177
Cal.App.4th 202.) “The admission of cumulative evidence,
particularly evidence that is tamgtially relevant to establishing a
defendant's guilt, has been found to be harmless error. [Citation.]
Even when confessions aravolved, ‘if the properly admitted
evidence is overwhelming and the . . . extrajudicial statement is
merely cumulative of other direct evidence, the error will be
deemed harmless.”_(People v. Houston, supra, 130 Cal.App.4th at
p. 296, quoting People v. Andersgapra, 43 Cal.3d at p. 1129.)

The evidence of Abel's access to child pornography sites was
tangential to the charged crimes since Abel was not charged with
possession of child pornography. tRex, the evidence was offered

to corroborate J.A.’s testimony thAbel showed him pictures of
nude boys on the computer while he molested him. Accordingly,
the evidence was “merely cumulagivof other direct evidence.”
(People v. Houston, supra, 130 Cal.App.4th at p. 296.)

Our review of the record alsotaeblishes the evidence of Abel’s
guilt was overwhelming. Both children's uncontradicted testimony
established Abel's guilt. Indde Abel concedes “the complaining
witnesses, and in particular, [J.Adescribed instances that standing
alon[e] would be sufficient to contiof molestation . . . .” E.A.
testified regarding two specifimstances of Abel touching her
vagina. Though her description of events changed somewhat from
her first and second police interwis to her trial testimony five
years later, it was consistent ifl material respects. Notably, as
Abel concedes, E.A. testified castently about Abel molesting her

on a chair at a time when they deacookies together. She also
consistently denied ever touchiAgpel’s penis despite his invitation

to do so. Likewise, J.A.’'s testimony included the same details he
gave in police interviews, includly that Abel took photographs of
him, used a digital camera, andt ploe photos on his computer. In
addition to being consistent, thtestimony was not the type of
information a child would be expected to know absent actual
experience, giving J.A.’s testimonicreased indicia of reliability.
There also was evidence of Abel's own consciousness of guilt.
Abel was told about E.A.’s allegans prior to d&icers obtaining a
search warrant. When police ezxated the warrant, his desktop
computer was missing and the hard drive had been removed from
his laptop. As Ponder testifiedgtiehild pornographic images Abel
viewed “would have been on [Abel’s] hard drive.”

Abel argues the evidence, whiteufficient to convict,” was not
overwhelming. He asserts the children were asked “leading”

10
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guestions in their initial interviegs and complains their memories
improved over time. He asserts Mer was biased against him and
feared losing custody of thehildren because of “apparent”
parenting deficiencies. [Footnote ii@d.] Finally, he argues there
was no medical examination of E,Aor a forensic examination of

a computer Abel gave to J.A. Even assuming the truth of these
contentions, the evidence Abel committed the crimes against his
children was overwhelming.

We thus conclude Ponder'sstienony concerning dates Abel

accessed child pornography Web sites, as shown on the computer
printout, was harmless beyond a reasonable doubt.

D. Objective Reasonabless Under § 2254(d)

Petitioner contends that AEBPstandards do not apply to this claim, because the sta
court “explicitly refused to decide whetr@dmission of Pondertestimony violated the
constitution.” ECF No. 1 at 27. This argumentsinioe rejected. AEDP#Atandards apply to an
claim “adjudicated on the merits” by a state co@2254(d). Rejection of a constitutional clai
on harmless error grounds is a merits adjudioatiat is subject to § 2254(d). Mitchell v.
Esparza, 540 U.S. 12, 17-18 (2003) (per cu)ja®e also, e.q., Greenway v. Schriro, 653 F.3

790, 805-06 (9th Cir 2011) (findirgjate court’s harmless erroiing contrary to federal law
under 8§ 2254(d)(1)); Inthavong v. Lamarqd20 F.3d 1055, 1058-59 (9th Cir. 2005) (finding

state court’s harmless erroradysis reasonable under 8 225419), cert. denied, 547 U.S. 105¢
(2006). Here, the state court determined théditlinot need to reach the question whether the
had been Crawford error, because any saahr @ould be harmless even under the standard
applicable to constitutional violations. The quastbefore this court is whether that analysis
objectively unreasonable. Frye v. Pliler, 5551112, 119 (2007) (Mitchell holds that when a
state court finds a constitutional error harmléss federal habeas court must determine whet
“the harmlessness determination itself” was unreasonable under AEDR@mphasis in original)).
The state court’s decision to conduct harmessr analysis was entirely consistent wit
federal law._See Van Arsdall, 475 U.S. at 68dr(ftontation Clause viations are subject to
harmless error analysis). Aadmngly, regardless of the egfieusness of the confrontation
violation viewed in isolation & the error in admittig this testimony was pant), habeas relief

is available only if the state court’s harmless eamalysis was contrary to or an unreasonable
11
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application of clearly ¢ablished federal law.
The state court applieddltorrect standard: harmlessness beyond a reasonable doubt

pursuant to Chapman. See Van Arsdall, 475.dt 684 (Chapman standard applies).

Accordingly, the state court adjudicati was not contrary to federal law.

Neither was the harmless error analysieotiyely unreasonable. The state court was
correct that the case againstippener was based squarely the children’s testimony that
petitioner had sexually abused theRetitioner's computer use waside issue, and the evider|ce
related to computer images svaot offered or argued to prove any element of the charged
offenses. Agent Ponder’s testimony was offeresggport J.A.’s credibty, by corroborating his
testimony that his father had shown him pietiof naked boys on the computer. J.A.’s
testimony in this regard was perfectly properthase images were directly involved in some of
the acts of molestation that J.A. recount&tbreover, J.A.’s teghony regarding computer
images was independently (albeit indirecttprroborated by the testimony of Detective

Donaldson and photos of petitiatseliving room computer dés which supported an inference

=

that petitioner had cleaned outigence of his online activities onbe knew that J.A. had talke(
to the police’. The state court’s characterizatiof Ponder’s testimony as cumulative
corroboration was not unreasonable.

Ponder’s testimony did not introduce facts otbterwise known to the jury that could
have affected the verdittNor was his testimony inflammatorif.he judge had specifically ruled
that Ponder could not use the word “pornogrépnthe phrase “child pornography” because of
the potential for prejudice. RT 275, 280he witness abit by this ruling Ponder’s testimony,

like that of J.A., simply referred to imagesraked children. Ponder did not suggest that

! Petitioner urged a different inference, namebt thetitioner had had mhged in his laptop rather
than a desktop unit and monitortaé desk. This court mustsume that the jury drew all
inferences in favor of the prosecution. Moreover, even if petitioner had offered evidence tp
support his argument about the computer deskcfwhe did not), theakct that the laptop was
missing a hard drive independensiypports an inference thattipiener destroyed evidence or
was trying to hide his online activities.

% The fact that petitioner was a paying customer of websites based in Russia was insignifi¢ant.
® The lawyers did use the words “pornographyti &porn” in their closing arguments. RT 478}
79, 480 (prosecution), RT 510 (defend€), 512, 521-22 (prosecution rebuttal).
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petitioner had accessed or viewed pictures of emiéngaging in sex acts. Petitioner identifie
no salacious or inflammatory content in Pargleestimony, and the undersigned finds none.
Petitioner argues that the centrality of Pondez&imony is established by the fact that
the original criminal charges were dismissecwlhe prosecutor was unable to obtain forens
computer evidence, and that petitioner was laited when such evidence was available. The
prior dismissal is an interestigt of procedural history, to b&ure, but it has no bearing on the
prejudice analysis that is reged here. The question is whether the improper evidence affe
the jury’s verdict._Chapman, 386 U.S. at 23.e Jury’s verdict cannot have been affected by
procedural history they did not know about. THea of constitutional ermois evaluated in ligh

of the evidence presented aalrconsidered as a whol®ata v. Ricketts, 981 F.2d 397, 398

S

C

cted

(9th Cir. 1992) (per curiam), cert. denied, 513 9&8 (1994). The trial record in this case does

not support petitioner’s characteation of the Ponder hearsayantral to the government’s
case. Every element of the charges was prawdgpendently of the Russiagber investigation.
The prosecutor did not reshy part of her case on Agt Ponder’s testimony, although
she did refer to it in closing argument. Afegguing that Detective Donaldson’s testimony
corroborated J.A.’s reports of computer use,ghosecutor also said, “[T]his man was looking
kiddie porn. | mean that’s the bottom liftne was looking at child pornography. And you kno
that because you had Agent Ponder come integhgou...” RT 478-79. Shortly thereafter she
stated, “Not only does [the Russiaebsite evidence] show [petiher’s] interest in kids, but it
also corroborates what [J.A.] said.” RT 48@etitioner takes these brief comments out of
context to suggest that the Russian websiteeende was the “bottom line” of the case, and tha
the prosecutor urged the jurydonvict on its basis. Review tife entire closing argument doe
not support this characterization. The vast majority of the prosecutor’s argument, like the

majority of the evidence, involved the childredisect accounts of their father’s abuse.

* A similar comment was made in rebuttal. BA2 (petitioner used credit card “to access kidq

porn because that's what he likes, he likes boys.”) These comments regarding petitioner’s

penchant for boys may well have improperly hirdéd propensity theory. The references we
brief, however, and did not render the trial fumeéatally unfair. These few lines in a lengthy
summation do not render the state court’s harmlessness finding objectively unreasonable.
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Petitioner contends that the case agdimtwas weak, which made the erroneous
admission of the Ponder hearsay more likely tpregudicial. The case was not weak. Like a
cases that turn on witness credibility, it wasaefy a case subject to challenge. The childrer
credibility was challenged. The defense highlightezlinconsistencies in the various stateme
the children had made over time, presented expstimony in support dhe theory that the
children had responded to suggestive questiomaind presented withesseho testified that
petitioner’s had a good relationshigthvhis children and that thdyad not acted afraid of him
during the years in question. The jury believesi¢hildren despite the defense challenge to t
credibility. As the prosecution argued and #tate court reasonably found, the children’s
statements had been consistent over time aboutdseimportant factsThe jurors were in the
best position to evaluate their demeanor @wiitness stand and on the videotapes, and that

assessment is entitled to deference heee BBuce v. Terhune, 376 F.3d 950, 957 (9th Cir. 2

(stating that jury’s credibility determinationseagntitled to “near-total deference”). Because
nothing in the Ponder hearsay tesiimg materially alters the balem of the credibility evidence
that the jury weighed, theate court reasonably found thist admission was harmless beyond
reasonable doubt.

For all these reasons, the state court’dieaion of the Chapman standard was not
objectively unreasonable and § 2254(d) themeprecludes relief on this claim.

I. Claim Two

Petitioner alleges that theak court’s refusal to rulen the admissibility of Ponder’s
testimony prior to jury selection, so that vdire could address bies related to child
pornography, (a) violated petitiongright to an impartial juryand (b) deprived him of the
effective assistance of counsel. These issues presented to the state supreme court in the
2011 state habeas petition.

A. Facts

At initial argument on the motion to excluBender’s testimony, defense counsel urge

the court to conduct the 402 hearpripr to jury selection so thabunsel could conduct voir din

with the knowledge of what ewethice would be presented. RT(23. . | think the jury would
14
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need to be properly voir dired with this infornaatiif it's going to be admitted or it's not. | thin
that would change the scope and direction of dwe and change who vget on this jury.”).
The judge asked for “an example of what you wasdk the jury.” _Id. Gunsel replied, “I would
probably ask them what their thoughts areclifid pornography on the internet and how they
may feel or what type of thoughtsey would have if they learnd¢dat a witness in this case did
that.” 1d. at 23-24. The judgedicated that such questionewd be argumentative and invite
prejudgment. She reserved ruling on the adrhility of the testimony pending a 402 hearing,
which took place during a break iretprosecution’s case in chief.

B. The Clearly Established Federal Law

The constitutional guaragw: of a fair trial encompasses tight to an impartial jury. See

Morgan v. lllinois, 504 U.S. 719, 727 (1998roppi v. Wisconsin, 400 U.S. 505, 508 (1971).

Part of the guarantee of an impalrjury is “an adequate voir dite identify unqualified jurors.”
Morgan, 504 U.S. at 729. The content and cehdf questioning generally fall within the
discretion of the trial court. Id. To be candionally compelled, particular voir dire questions

must be necessary to the fundamental fairoésise trial. _‘Mu’Min v. Virginia, 500 U.S. 415,

425-26 (1991). The Fourteenth Amendmentdfae requires a trial court to question

prospective jurors on the issueratial prejudice when the factsdicate that race is likely to be

an issue in the case. Ham v. South Carolina, 409 U.S. 524 (18§82 glso Ristaino v. Ross, 4

U.S. 589 (1976) (limiting application of Hamnd holding that state court judges are not

constitutionally inquired to ask about race irgvcase where the races of defendant and victi

differ).
C. The State Court’s Ruling

The California Supreme Court denied theestabeas petition i@ so-called “postcard
denial,” without stated reasons@tation to authority. Lodged Dot(order stating in full, “The

petition for writ of habeas corpus denied.”) This constitusea decision on the merits for

> Ham involved the prosecution of an Afriedmerican civil rights activist for marijuana
possession. The defendant contehttat he had been framed in retaliation for his activism o
racial issues.
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purposes of AEDPA. Harrington v. Richter, 181Ct. at 784-785. Under California law, a

summary denial means that the court assumettutieof all factual begations asserted in
support of the claim, and nonethedeconcluded that those factd diot state a claim entitling thg

petitioner to relief._People fduvall, 9 Cal. 4th 464, 474 (1999 eople v. Romero, 8 Cal. 4th

728, 737 (1994). In other words, summary deniaghemmerits indicates @etermination that the

petitioner has failed to state a prima facie cd3evall, 9 Cal. 4th at 475; Cullen v. Pinholster,

131 S. Ct. at 1402 n.12 (citing In re Clark, 5 @h 750, 770 (1993)). When a state court de
a claim for failing to state a prima facie catdee absence of a prima facie case is the
determination that must be reviewed feasonableness under § 2254(d). Nunes, 350 F.3d 3
1054-55.

D. Objective Reasonabless Under § 2254(d)

1. Rightto Voir Dire
The California Supreme Court did not unreasdnedject this claim, because no clearly
established federal law recognizesght to question prospectiygors on voir dire regarding
case-specific evidentiary matters. In the absericsuch authority, the state court reasonably
concluded that petitioner failed state a constitutional claim that could entitle him to relief.
The Supreme Court has never recognizedrestitutional right to question prospective
jurors regarding particular types of evidencehar specific facts of the case. A right to make
make particular inquiries on vailire has been recognized onlythe context of race, and only
when there is a specific risk of racial animus infecting the jury as in Ham, supra. The high
has not extended Ham beyond the rematext. Accordingly, the ate court’s failure to extend
Ham to this case cannot constitute an unreaseradglication of federal law. See Kemp v.
Ryan, 638 F.3d 1245, 1262 (9th Cir.) (because Ham does not extend to voir dire on attitud
regarding sexual orientation, no clearly estdt@dd federal law governs the claim and AEDPA

precludes relief), cert. denied, 132 S. Ct. 553 (2011).

In addition to Ham, petitioner relies on Mard v. United States, 339 U.S. 258 (1950).

Morford the Supreme Court summarily reversesldibfendant’s conviction for failing to produgd

documents to the House Un-American Activit@smmittee, because the defense had not beg¢
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permitted to question prospective government engaqyrors about the possible influence of
“Loyalty Order” on their ability to be imparti8l.Morford did not, as petitioner suggests,
establish a constitutional right to voir dire regagdanti-communism or other political prejudic
in cases with political overtones. Moreovegises involving the conduat federal trials are
inapposite in the habeas context. See Mo;N00 U.S. at 422 (distinguishing between the
Supreme Court’s voir dire precedents on appeat fiederal convictions and on habeas reviev
state convictions).

For the same reason, petitioner relies in warvarious opinions dhe circuit courts of
appeals which have approved broader voir dirgemain federal criminal trials than is
constitutionally required by Hia. See ECF No. 1 at 49-50Furthermore, intermediate appella
decisions do not constitute clearly establistestkral law for purposes of AEDPA review. See

Ortiz-Sandoval v. Clarke, 323 F.3d 1165, 1172 (9th ZLlQ3). Even if the cited cases involve

the constitutional obligations of the state cousisich they do not, theywould not support relief
in this AEDPA case.
Voir dire regarding onlinehild pornography was not cessary to the fundamental

fairness of petitioner’s trialSee, Mu’Min, 500 U.S. at 425-26. This was not a pornography

prosecution. The issue was child sexual abarse the challenge for jury selection — always
formidable in such cases — was the identifaa&and removal of jurors who could not remain
impartial due to the nature of the chargPsrnography was a secondary issue. Because the
evidence of online images was limited both iopEand in importance, fundamental fairness
not require the inquiry petitioneirges. Moreover, the jurors veegoing to learn that petitioner
had images of naked boys on his computer whetheot Agent Ponder testified. And becaus
Ponder was prohibited from characterizing the Rumssgiebsites as pornographic, his testimon

did not inject additional inflammatory subject ttes that would have @mged the scope of voir

® The “Loyalty Order,” Executive Order No. 983%as signed by President Truman in 1947.
authorized departmental loyalboards to screen federal employees and job applicants, and
Permitted FBI investigation of employees undespicion of holding subversive views.

Citations to court documents refer to pfage numbers assigned by the court’s electronic
docketing system and not tleoassigned by the parties.
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dire necessary to identify jurors who could hetimpartial. Accordingly, the trial judge’s
decision to hold the admissibility hearing after jsglection cannot have affected the fairness
jury selection or the impatrtiality of the jury.

In sum, because no clearly established Supreme Court precedent required the trial
this case to permit voir dire related to tludstance of Agent Ponder’s testimony, this claim wj
not unreasonably rejected by the California up Court for failure to state a claim.

2. Effective Assistance of Counsel

Petitioner claims that the trial court’s reél to rule on the admissibility of Ponder’s
testimony prior to jury selectioviolated his right to the effeige assistance of counsel. The
Sixth Amendment guarantees criminal defendants g to counsel at all itical stages of the

proceedings. Coleman v. Alabama, 399 LL.2-10 (1970). Petitioner was represented by

counsel both during jurgelection and during the 402aring; he was not deed the assistance
counsel at any critical stage of the proceediNgither does he point to deficient performance

his counsel within the mearg of Strickland v. WashingtoA66 U.S. 668 (1984). Rather,

petitioner here invokes his right tlee effective assistare of counsel as a nation of his claim
that he was unable to conduct adequate voir Bexause petitioner had no right to the voir di
at issue, the claim must fail.

Petitioner relies on a line &upreme Court cases in whistate interference with a

defendant’s access to his lawyer or the lawyer’stghii perform her role was held to violate t

Sixth Amendment._Geders v. United States, 425 80 (1980), held thatetright to assistance
of counsel was violated when the trial judgéused to allowy communication between
defendant and his lawyer during evernight recess during trial. This was a complete denial

access to counsel, and inapposite to the presset _Herring v. New York, 422 U.S. 853 (197

held that the right to assistance of counsel vigisted when the judge refused to permit defer
summation in a bench trial. Counsel was eftiprecluded from performing an essential

advocacy function, unlike in the present calseBrooks v. Tennessee, 406 U.S. 605 (1972), t

trial court refused to permit the defendant toifestecause he would not agree to testify befor

all the other defense witnessé&his was held to violate the @mdant’s right to make a free
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choice whether or not to testjfa choice implicating the FiftAmendment privilege. Brooks,

406 U.S. at 609. The Court noted that the defenataatalso precluded from consulting with hi

lawyer about the strength of the defense caddlantactical decisiowhether to testify, in
violation of the Sixth Amendment. Id. Brooks da®t apply to the present case. Petitioner
not prevented from making counseldobices about his tacal options.

Petitioner has identified no Sigme Court precedent that supsa finding that his right
to counsel was infringed by the timing oéth02 hearing or the scope of voir dire. The
intermediate court of appeals cases that petti cites do not constteiclearly established
federal law for AEDPA purposes. Because thermo clearly-established legal basis for the
claim, the California Supreme Court’'s summeenial cannot havegen unreasonable and §
2254(d) precludes relief.

CONCLUSION

For all the reasons explained above, theestatirt’s adjudication of petitioner’s claims
was not objectively unreasonable within the megrf 28 U.S.C. § 2254(d). Accordingly, IT |
RECOMMENDED that the petition for wrof habeas corpus be denied.

S

vas

S

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 &.C. 8636(b)(l). Within twenty-one day
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitioner files objections
he shall also address whether a certificate oalgbility should issue and, if so, why and as t
which issues. See 28 U.S.C. § 2253(c)(2). Anyrapthe objections shHde served and filed
within fourteen days after sepa of the objections. The partieg advised that failure to file
i

i
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objections within the specified time may waive tight to appeal the Blirict Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 8, 2013

M&l;ﬂ.—-—u M
ALLISON CLAIERE
UNITED STATES MAGISTEATE JUDGE
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