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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
ELIZABETH MCCLELLAND,
Plaintiff, 2:11-cv-1224-LKK-EFB PS
VS.

PERMANENTE MEDICAL GROUP, INC.,
and DOES 1 through 10,

Defendants. FINDINGS AND RECOMMENDATIONS
/

This case, in which plaintiff is proceedipgo se is before the undersigned pursuant tq
Eastern District of California Local Rule 302(c)(2BHee28 U.S.C. 8§ 636(b)(1). Defendant T}
Permanente Medical Group, Inc. (“TPMG”) moves for summary judgment, or in the altern
partial summary judgment. Def.’s Mot. for Summ. J., Dckt. Nd. F8r the reasons stated
herein, it is recommended that TPMG’s motion for summary judgment be granted.

l. BACKGROUND

Plaintiff initiated this action on April 8, 2011 in the California Superior Court for the
County of Sacramento alleging that TPMG terated her on the basis of her disability in

violation of state and federal law. Compgkt. No. 1 at 7-62. She alleges eight causes of

! For ease of reference, all citations to pagmbers reference the page numbers assi
by the court’'s case management and electronic case file (CM/ECF) system.

1

Doc. 31

e

htive,

gned

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2011cv01224/223339/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2011cv01224/223339/31/
http://dockets.justia.com/

© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

action: (1) termination, discipline, or demotion in violation of public policy; (2) breach of

contract; (3) breach of the implied covenant of good faith and fair dealing; (4) disability

discrimination in violation of the Fair Employant and Housing Act (“FEHA"), Cal. Gov’t Code

§ 12940(a); (5) harassment and failure to prevent harassment in violation of FEHA, Cal. G
Code 8§ 12940()), (k); (6) failure to accommodate in violation of FEHA, Cal. Gov’'t Code

§ 12940(m); (7) failure to accommodate in violation of the Americans with Disabilities Act
(“ADA”), 42 U.S.C. § 12112; and (8) intentional infliction of severe emotional distriekss.
TPMG answered the complaint in April 2011, denying all liability and asserting various
affirmative defenses. Answer, Dckt. No. 1 at 65-72. TPMG removed the action to this co
May 5, 2011 based on federal question jurisdiction. Not. of Removal, Dckt. No. 1.

On June 15, 2012, TPMG filed a motion for summary judgment, or in the alternativ

motion for partial summary judgment, with a statement of undisputed facts. Def.’s Mot. foy

Summ. J., Dckt. No. 18. On July 5, 2012, plaintiff filed a response to TPMG’s motion and
TPMG's statement of undisputed facts. Pl.’s Resp., Dckt. No. 20. On July 10, 2012, TPV
filed a reply to both, as well as objections to evidence plaintiff submitted in opposition to
TPMG’s motion. Def.’s Reply, Dckt. No. 2Plaintiff then filed a revised opposition and a
revised response to TPMG's statement of undisputed facts on August 158, POE2Rev.

Opp’n, Dckt. No. 23; Pl.’s Rev. Resp. to Def.’srfatof Undisp. Facts, Dckt. No. 24. On Augt

22,2012, TPMG filed a reply to plaintiff's resed opposition, a reply to plaintiff's revised

2 Although plaintiff's second cause of actisrentitied “Employment Discrimination,” he
claim centers on the allegation that TPMG breatiee@mployment contracDckt. No. 1 at 28-30
Def.’s Ps & As, Dckt. No. 18-1 at 15 n. 6.

® Plaintiff's original handwritten response T®®MG’s statement of undisputed facts W
difficult for the court to discern and did noteakly state whether each fact was disputet
undisputed, as required by Local Rule 260(E)D. Cal. L.R. 260(b). Additionally, althoug
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plaintiff cited to numerous documents throughmertopposition to TPMG’s motion, she did not fjle

a copy of those documents or cite therexsbits, as required by Local Rule 260(kj. On July

10, 2012, the court therefore ordered plaintiffite & revised response to TPMG's statement of

undisputed facts and a revised opposition to TPMG’s motion. Order, Dckt. No. 22.
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response, and objections to evidence plaintiff submitted in support of her revised oppositi
Def.’s Ps & As in Reply to Pl.’s Rev. Opp’n, KicNo. 26; Def.’s Reply to Pl.’s Rev. Resp. to
Def.’s Stmt. of Undisp. Facts, Dckt. No. 26-1.

Il. RELEVANT FACTS

A. Background About Plaintiff

Plaintiff is a registered nurse and duriigraelevant times was a union member of the
California Nurses Association (“CNA”). Compl. Y 6; Beardsley Decl., Dckt. No. 18-13, Ex.
BBB at § 2. In 1989, plaintiff accepted a position with TPMG. Compl. 5. Plaintiff suffer
from Familiar Spastic Paraparesis, a neurological conditabrf] 7. She asserts that as a resy
of her condition she uses a cane for assistance with walking and she suffers from stress,
and depression which “have devastating substantial limitations in several of the Plaintiff's
life activities” including her “ability to work her scheduled shifts [with a] regular and reliabl
level of attendance’”Id.

B. Plaintiffs Employment as a TPMG Call and Advice Nurse

From 2004 to 2009, plaintiff was employed as a Call and Advice Nurse (“Advice Nt
at TPMG’s Sacramento Appointment and Advia! Center (“Call Center”). Compl. 6. An
Advice Nurse responds to phone calls from patients in need of medical assistance. Dckt.
1 at 8; Mclnnis Decl., Dckt. No. 18-13, EX. YY at {sée generallfCompl. Physical attendang

at the Call Center is required to intercept these ¢dllz. YY at 11 1-2, 4; Gaston Decl., Dckt.
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* Significant portions of this statement of faate taken directly from the statement of facts

in TPMG’s points and authorities and separatestant of undisputed facts, which unless othery
indicated, plaintiff has nalisputed. Def.’s Stmt. of UngisFacts, Dckt. No. 18-2; Dckt. No. 2
Dckt. No. 26-1.

® For purposes of this motion only, TPMG doesdtispute plaintiff stfers from a “menta
disability.” Dckt. No. 18-1 at 7 n.2.

® Plaintiff disputes that physical attendanceeguired. Dckt. No. 24t 7, 10. However, th
evidence she cites fails to establas genuine dispute. It simpiemonstrates that she was to

accorded additional days off of work to accommodate her disadiityRegardless of plaintiff's
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No. 18-13, Ex. WW at {1 1-2, 4; Webb Decl., D&%b. 18-13, Ex. ZZ at Y 1-3. Itis thereforg

essential that an Advice Nurse have regular and reliable attendance because under-staffi
Call Center compromises patient care. Ex. WW at | 1-2, 4; EX. YY at Y 1-2, 4; EX. ZZ &
19 1-3; Internal Job Post., Dckt. No. 18-18, EL; Groth Decl., Dckt. No. 18- 13, Ex. AAA at
11 1-5. The job posting that plaintiff applied to expressly listed “excellent attendance recc
a required qualification for an advice call nufsex. LL (“Must have excellent attendance
record.”); Ex. AAA.

C. Plaintiff's Absences and Defendant’s Accommodation

During her employment as an Advice Nurse, to accommodate plaintiff's disability,

TPMG provided plaintiff leaves of absendeotigh plaintiff did not request intermittent time off

from work until November 2007.Dckt. No. 24 at 10; Leave of Abs. Forms, Dckt. No. 18-4,
D; Absentee Cal., Dckt. No. 18-6, Ex. H; LeafeAbs. Req., Dckt. No. 18-6, Ex. N; Leave of
Abs. Exten., Dckt. No. 18-6, Ex. O; Let. re Uttau_eave of Abs., Dckt. No. 18-7, Ex. S; Add
Let. re Unauth. Leave of Abs., Dckt. No. 8Ex. DD; Month. Avail., Dckt. No. 18-9, Ex. EE;
Add’l Visit Verif., Dckt. No. 18-9, Ex. FF; Ex. WW at 1 1-2, 9, 12-13, 21, 23-25, 27, 36, 3§

concession that TPMG accommodated her in this respect, plaintiff's evidence does ng
TPMG'’s evidence that an Advice Nurse’s physical attendance was required at the Call C
intercept patient calls.

" Plaintiff disputes this fact but the eeiace she cites does not repudiate TPMG's evid
or place this fact in genuine disputeeeDckt. No. 24 at 6-7, 9-10. TPMG’s evidence establig
that this position’s posting in 2006 required an “excellent attendance record.” EX. LL; EX.
While plaintiff's evidence demonstrates thasame unidentified date, attendance was not listg
an essential function of this position, this doed show that attendance was not listed &
qualification when plaintiff applied in 200&eeDckt. No. 24 at 6-7, 9-10, 30. Rather, the evide
is that it was listed as a required qualification in 2004.

8Plaintiff does not dispute that TPMG provideer leaves of absence. Dckt. No. 24 at
11. She does dispute TPMG's assertion thaidsth not request an accommaodation of intermit
time off from work for her chroniabsenteeism until November of 200/d. at 11. In doing so
plaintiff only provides evidence that demonstragde planned to participate in an emot
regulation group offered by TPMG'’s psychiatiepartment prior to November 200d.; seeDckt.
No. 24, Ex. O. Although TPMG objects to this exhibit’s admissibility, even assuming the
admissibility of this exhibit, it does not conceraipliff's request for time off from work and tht
does not demonstrate that this fact is in dispute. Dckt. No. 26-2 at 2.
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39, 42; Ozenberger Decl., Dckt. No. 18-13, ELXC; Time Records, Dckt. No. 18-14, Ex. DD
Req. for Docum., Dckt. No. 18-7, Ex. V; Dr. LesA8 Nt., Dckt. No. 18-8, Ex. W; Visit Verif.,
Dckt. No. 18-8, Ex. X; Add’l Visit Verif., DcktNo. 18-8, Ex. Y; Lt. To PI., Dckt. No. 18-8, EX
Z; Ex. WW at 11 1-2, 5, 17-19-26-30.
In 2007, plaintiff requested and TPMG granted her as an accommodation, a reduct
schedule from eight to four hours between Septarto November. Dckt. No. 24 at 11; Pl.’s
Handwr. Nt., Dckt. No. 18-7, Ex. U; Dr. DosteRs., Dckt. No. 18-7, Ex. V; Ex. W; Ex. X; EX.
Y; Ex. WW at 11 1-2, 26, 28-30; Ex. CCC; Ex. DDD. In late 2007, plaintiff provided TPMQ
with doctors’ notes stating that she may require up to three days off per month to accomn
her disability, and TPMG granted plaintiff this gnoff. Dckt. No. 24 at 11; Exs. X; Y; WW at

11 1-2, 29-30. Plaintiff then requested and/3 granted her an on-call position beginning in

March 2008 as a reasonable accommodation. Dickt24 at 11; Pl.’s Handwr. Req., Dckt. NQ.

18-9, Ex. CC; Ex. EE; WW at {1 1-2, 35, 37-38.otrabout December 2008, plaintiff request
and TPMG granted plaintiff a transfer frdrar on-call position to a thirty-two hour per week
position. Dckt. No. 24 at 11; H.R. Adjstmt. Req., Dckt. No. 18-10, Ex. HH; Millikan Decl.,
Dckt. No. 18-13, Ex. XX at 1 12; Ex. CCC; Ex. DDD.

As of January 2009, plaintiff's physicians’ siaecent certification did not include an
accommodation for time off from work related to her disabilitié3:. Paz's Certif., Dckt. No.
18-10, Ex. II; Ex. WW at 11 1-2, 33, 42; Ex. XX at 1Y 1, 3-5, 9s&2Dr. Doster’s Certif.,

Dckt. No. 18-8, Ex. BB. Even without supgiog medical documentation, TPMG continued t

allow plaintiff up to three days off per month as an accommodation. Dckt. No. 24 at 12; EX.

Ex. BB; Ex. II; Lt. dated Jan. 27, 2009, Dckin. 18-10, Ex. JJ; Lt. dated Aug. 12, 2009, DcKi.

° Plaintiff disputes this fact and cites &widence demonstrating that she required
accommodation of additional days off due to headilities. Dckt. No. 24t 11-12, Exs. E, F

However, this evidence dates from before January 2009.Exs. E, F. Plaintiff provides np

evidence that disputes tHect as of January 200%eeDckt. No. 24 at 11-12Plaintiff also does
not dispute that after this timéPMG continued to accommodate her with up to three days o
month without supporting medical documentatideh. at 12.

5

D;

2d shift

odate

9%
o

OJ

an

T per




© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

No. 18-11, Ex. OO; Ex. WW at 1 1-2, 33, 42-B%; XX at 11 1, 3-5, 9, 12; Ex. YY at 1 1-2,
10; Ex. CCC; Ex. DDD. In April 2009, TPMG granted plaintiff a change in manager after §
submitted a doctor’s note dated April 16, 260%Ex. KK; Ex. WW at 1 1-2, 51-52; Ex. XX at
115, 15-16. In May 2009, an examining psychiatrist concluded plaintiff was able to returr
work with no restrictions. Dckt. No. 24 at Iasatir Report, Dckt. No. 18-11, Ex. QQ; Ex. X
at 1 5, 16-17.

Between June and August of 2009, plaintitirked only ten of fifty-two scheduled
shifts. Dckt. No. 24 at 12; Ex. H; Ex. WW at 1 1, 12-13, 45; Ex. CCC; Ex. DDD. During
time, TPMG cautioned plaintiff about her excessive absenteeism and asked her to providg
documentation from her medical providers, which she failed té @ompl. 19 185-92; Lt.
dated Aug. 4, 2009, Dckt. No. 18-10, Ex. MM; Mem. dated Aug. 12, 2009, Dckt. No. 18-1(
NN; Ex. OO; Lt. dated June 23, 2009, Dckb.N8-12, Ex. TT; Lt. dated Jul. 21, 2009, Dckt.
No. 18-12, Ex. UU; Ex. XX at 111 5, 18, 19-20; Ex. YY at {1 1-2, 8-10. Between January 1
1
1

10 Although plaintiff disputes this fact, she cites to evidence that fully support
defendant’s factual assertion. Dckt. No. 24 atRlaintiff cites the same doctor’s note TPMG ci
(though TPMG objects to the admissibility of plainsféxhibit), which demonstrates that plaintif
doctor sent TPMG a letter dated April 16, 2@0@porting her request for a new manadeyr,. EX.
T; Dr. Paz’s Nt., Dckt. No. 18-10, Ex. KK; Def.@3bj. To PIl.’s Evid. Subm. in Opp’n, Dckt. N
26-2 at 2. Although TPMG objects to one of the exhibits plaintiff additionally cites, even
assuming the admissibility of both exhibits th&ypport--not undermine--this fact and falil
establish a genuine dispute. Dckt. No. 26-2 ae2Dckt. No. 24, Exs. N, U.

1 Although plaintiff disputes this fact, she offers no evidence countering TPMG’s evi
or demonstrating that this did not in factar from June 2009 to August 2009. Dckt. No. 24 at

Plaintiff does contend that sheddiot receive a copy of a letteurportedly mailed to plaintiff om

August 12, 2009, and asserts that defendant re-wiatketter for purposes of this litigation. Dc
Nos. 25, 27. As aresult,ghtiff seeks sanctiondd. Plaintiff has not provided sufficient eviden
in support of sanctions or demonstrating that defendant tampered with the evidence in th
Furthermore, even assuming the truth of plairgtiéfssertion that she did not receive the purpd
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August 12, 2009 letter, it is still undisputed thatween June and August 2009, TPMG cautigned

plaintiff about her excessive absenteeism anddas&eto provide further documentation from |
medical providers, which she failed to do.
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and September 22, 2009, at no time was plaintiff disciplined or deffofed. WW at 7 1-2,
25. On September 11, 2009, TPMG terminated plaintiff. Compl. 11 6, 81; Termin. Lt., Dckt.
No. 18-11, Ex. RR.

D. Plaintiff's Interaction with TPMG Manager Treena Dear

During plaintiff's employment as an Advice Nurse with TPMG, Treena Dear was hgr
manager from late in 2005 until April 2009. Compl. 11 9, 54; Ex. WW at 1 1-2, 6-7, 52.
According to plaintiff, during this time Ms. Dear tapped/pounded on plaintiff's table and

computer monitor and made loud, startling noisegetoplaintiff’'s attention while plaintiff was

on the phone with patients. Compl. 11 171-73, 251, 253; Dckt. No. 18-1 at 19; Dckt. No. 18-2 at

6-7, 11; Ex. WW at 1 1-2, 47; Ex. XX at 1 1B- Plaintiff found this conduct “distracting”
and “disrespectful.” Ex. XX at  16. In 2009, Ms. Dear told plaintiff she should get a
wheelchair because she could burn to death if there was a buildifg @mmpl. 11 183, 254;
Dckt. No. 18-1 at 14; Ex. WW at {1 1-2, 49; Ex. XX at 1416.

12 plaintiff disputes this fact, but notes that she provides no documentation to dounter

TPMG's evidence. Dckt. No. 24 at 4. Plafif'éicomplaint does allege that on July 21, 2009, ‘ISR
RN Manager” John Mclnnis anéPHR Disability Consultant” Jenniféleintz forced plaintiff tg
verbally agree to give up her ADA/FEHA rightserchange for continued employment. Compl.
1 184. However, plaintiff's complaint is not ieed and plaintiff provides no evidence in suppprt
of that allegation.

13 The motivation behind Ms. Dear's comment is disputed. Dckt. No. 24 at 13. Plaintiff
argues that Ms. Dear intended to harass plaintiff and inflict severe emotional distress. Cgmpl.
19 183, 254. TPMG argues that Ms. Dear was condetneut plaintiff's safety as plaintiff walkegd
slowly with a cane and Ms. Dear “had jadtended a two-day long seminar on safety, wihich
included fire safety.” Dckt. No. 18-1 at 1geeEx. WW at 1Y 1-2, 48-49.

4 plaintiff's complaint also alleges that, desitaintiff's requests, Ms. Dear refused to tell
plaintiff about the times mandatory meetings waseeduled to start, even though Ms. Dear khew
that plaintiff required additional time to walk tfee meetings due to her disability, and would then
ridicule plaintiff for being the last to arriva the meetings. Comg]{ 169-71, 256. Plaintiff al
alleges that when plaintiff’'s doctor requested ghaintiff be given a short walking break each hqur,
Ms. Dear scheduled the walking breaks to occtimegts when plaintiff could be closely monitorgd,
and that Ms. Dear “would obsessively monitoiptiff's personal time causing plaintiff not to gat
or drink on the days she was workird. 1 175-78, 255. Plaintiff contenthet, as a result of that
monitoring, plaintiff had to get a medical accomntamiafrom her doctor stating that she may n¢ed
longer bathroom breakdd. 1 179. Plaintiff further allegabat Ms. Dear “would walk off fron

7
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E. Plaintiff's CNA Grievance Against Defendant

Between 2004 to 2009, plaintiff was a CNA member and the terms and conditions
employment with TPMG were governed by the applicable Collective Bargaining Agreeme
(“CBA”) between TPMG and CNA. Dckt. No. 1Bat 3; Ex. BBB at 26-27; Dckt. No. 24 at 5,
The CBA's grievance and arbitration procedure is “the sole and exclusive remedy for any
disputes or rights arising from or relating to the Agreement,” under which CNA “has the s¢
and exclusive right to file, pursue, withdraw or resolve grievances at any step of the proce
Dckt. No. 18-2 at 3; CBA, Dckt. No. 18-12, BXV at 16-17, 22; Dckt. No. 18-13 at 2-3; Dckt
No. 24 at 5.

Following plaintiff's termination in September 2009, CNA pursued a grievance on
plaintiff's behalf through step three of the CBA&ur-step grievance procedure. Ex. BBB at
27; see generallfCompl. (referencing various steps of the process); Dckt. No. 24 at 15; Ex
at 16-18. In its exclusive capacity, CNA decided to not pursue plaintiff's grievance to step
arbitration. Ex. BBB at 27; Ex. VV at 16-1&ccordingly, plaintiff's grievance was not

exhausted under the CBA’s grievance procedur®eeEx. BBB at 27:seeEx. VV at 16-18.

Df her

Nt

and all

e

dure.”

four,

Plaintiff due to Plaintiff’s inability to keep uywith [her] leaving Plaintiff standing humiliated

n

front of her fellow nursing peers . . .1d. 1 180. According to the complaint, Ms. Dear also refysed
to answer plaintiff’'s questiondaut changes in work place policid. 1 181-82, 257. Howevey,

as noted above, plaintiff's complaint is not verified and plaintiff provides no admissible ev
in support of those allegations.

15 Plaintiff disputes this fact. Dckt. No. 28 15; Dckt. No. 24 at 5. TPMG offers the
relevant CBA provisions and a declaration lhpinas Beardsley, TPMG’s Senior Labor Relati
Consultant who served as the hearing officer atthiird step of plaintiff's grievance process,
evidence. Dckt. No. 18-1 at 16; Dckt. No. 18-3;dEx. VV; Ex. BBB. Thomas Beardsley declar
that “[ijn compliance with the grievance prokge set forth in the CBA, the union presented
pursued a grievance on behalf of [plaintiff] upailigh Step Three of thocedure.” Ex. BBB a
27. After Mr. Beardsley denigalaintiff’'s grievance at step three, the “CNA did not pursue
grievance to Step Fourld. The CBA provides that CNA, “as the exclusive bargaining
representative of employees in the bargaining bag,the sole and exclusive right to file, purs
withdraw or resolve grievances at any stéghe [four-step] procedure.” Ex. VV at 16-18.

Plaintiff argues that the CBA grievance pedure was exhausted and cites to evidenc
support. Dckt. No. 23 dt5; Dckt. No. 24 at 5. Though TPMgbjects to admission of plaintiff’
evidence, even assuming plaintiff's evidence asissible, it fails to support her contention. T
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F. Plaintiff's Dual Administrative DFEH and EEOC Complaint

Plaintiff dually filed an administrative complaint regarding her termination with the
DFEH and the EEOC in December of 260%x. A; Dckt. No. 24 at 9. Plaintiff alleged
discrimination and harassment based on her physical disability of hereditary spastic
paraparesi§. Ex. A at 8. Plaintiff gave several reasons for these allegations, including he

supervisor’s alleged verbal harassment concerning her disability, as well as her supervisa

rs

comments regarding her need for both a wheelchair and a doctor’s note justifying her taking long

restroom breaks due to her conditidd. FEHA's investigation found no statutory violation a
closed plaintiff's administrative case in December of 20#0at 3. The EEOC adopted
FEHA's findings and closed its file on plaintiff's chargel. at 2-3.

1. MOTION FOR SUMMARY JUDGMENT

A. Summary Judgment Standard

Summary judgment is appropriate when it is demonstrated that there exists “no ge

hd

nuine

issue as to any material fact and that the moving party is entitled to a judgment as a matter of

law.” Fed. R. Civ. P. 56(c). Under summary judgment practice, the moving party

1

evidence she relies onis in accord with Mr. Beagdskeclarations that CNA decided not to purs
her grievance against TPMG further. Dckb.)26-2 at 2; CNA Grievace Resp., Dckt. No. 24
5, Ex. G at 39; Ex. BBB at 27. &hhtiff thus provides no evidence disputing TPMG’s evidenc
placing in genuine dispute the fact that @A procedure was not exhausted, but only purs
through step three by CNA under its exclusive contractual power.

16 As proof of this fact, TPMG attachedit® motion plaintiff's duacharge. EEOC & DFEH
Compl., Dckt. No. 18-4, Ex. A. Plaintiff contendstlthis fact is in dispute and cites to her DF

sue
Nt

e or
ued

—H

complaint. Dckt. No. 24 at 9. Because theePFcomplaint along with the dual EEOC complaint

demonstrates that plaintiff filed this complaithis fact is not genuinely in disput8ed-ed. R. Civ.
P. 56(e)Matsushita475 U.S. at 586 n.11. Furthermore, pléii@isserted in her complaint that s
timely filed complaints with FEHA and the EEOC. Compl. 1 119.

17 Plaintiff disputes this fact and again citesier DFEH complaint, which TPMG also cit
as support. Dckt. No. 24 at 9; Ex. A. The ctaig plainly shows plaintiff alleged that she w
discriminated against, “harassed and terminated due to my disability (hereditary spastic
paraparesis).” This fact is not genuinely in digpuior is the dispute raised by plaintiff materi
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always bears the initial responsibility of informing the district
court of the basis for its motion, and identifying those portions of
“the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,” which it
believes demonstrate the absence of a genuine issue of material
fact.

Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56(c)).
Summary judgment avoids unnecessary trials in cases with no genuinely disputed

material facts.See N.W. Motorcycle Ass’'n v. U.S. Dep’t of Agfi8.F.3d 1468, 1471 (9th Cir.

1994). Atissue is “whether the evidence presents a sufficient disagreement to require

submission to a jury or whether it is so one-sided that one party must prevail as a matter

Df law.”

Anderson v. Liberty Lobby, Inet77 U.S. 242, 251-52 (1986). Thus, Rule 56 serves to screen

the latter cases from those which actually require resolution of genuine disputes over material

facts; e.g., issues that can only be determined through presentation of testimony at trial s
the credibility of conflicting testimony over facts that make a difference in the outcome.

Celotex 477 U.S. at 323.

ich as

Focus on where the burden of proof lies as to the issue in question is crucial to surpmary

judgment procedures. “[W]here the nonmoving party will bear the burden of proof at trial

DN a

dispositive issue, a summary judgment motion may properly be made in reliance solely on the

‘pleadings, depositions, answers to interrogatories, and admissions onltileltideed,

summary judgment should be entered, after adequate time for discovery and upon motiorj,

against a party who fails to make a showing sufficient to establish the existence of an element

essential to that party’s case, and on which that party will bear the burden of proof &aeial.
id. at 322. In such a circumstance, summary judgment should be granted, “so long as wh
is before the district court demonstrates that the standard for entry of summary judgment,

forth in Rule 56(c), is satisfied.Id. at 323.

atever

as set

If the moving party meets its initial responsibility, the opposing party must establisH that

a genuine issue as to any material fact actually does &estMatsushita Elec. Indus. Co. v.

10
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Zenith Radio Corp.475 U.S. 574, 586 (1986). To overcome summary judgment, the oppo
party must demonstrate a factual dispute that is both material, i.e. it affects the outcome @
claim under the governing lawee Andersqm77 U.S. at 248F.W. Elec. Serv., Inc. v. Pac.

Elec. Contractors Ass;r809 F.2d 626, 630 (9th Cir. 1987), and genuine, i.e., the evidence
such that a reasonable jury could return a verdict for the nonmoving ga#yWool v. Tandenm
Computers, In¢.818 F.2d 1433, 1436 (9th Cir. 1987). In this regard, “a complete failure of
proof concerning an essential element of the nonmoving party’s case necessarily renders
other facts immaterial. Celotex 477 U.S. at 323. In attempting to establish the existence ¢
factual dispute that is genuine, the opposing party may not rely upon the allegations or de
its pleadings but is required to tender evidence of specific facts in the form of affidavits, a

admissible discovery material, in support of its contention that the dispute Sesfsed. R.

5ing

f the

S

all
f a
nials of

nd/or

Civ. P. 56(e)Matsushita475 U.S. at 586 n.11. It is sufficient that “the claimed factual dispute

be shown to require a jury or judge to resolve the parties’ differing versions of the truth at
T.W. Elec. Sery809 F.2d at 631.

Thus, the “purpose of summary judgment is to ‘pierce the pleadings and to assess
proof in order to see whether there is a genuine need for trMhatsushita 475 U.S. at 587
(quoting Fed. R. Civ. P. 56(e) advisory committee’s note on 1963 amendments). Howeve
opposing party must demonstrate with adequate evidence a genuine issue for trial.
Valandingham v. Bojorque866 F.2d 1135, 1142 (9th Cir. 1989). The opposing party must
so with evidence upon which a fair-minded jury “could return a verdict for [him] on the evic
presented.”’Anderson477 U.S. at 248, 252. If the evidence presented could not support a

judgment in the opposing party’s favor, there is no genuine iddyeCelotex 477 U.S. at 323.

trial.”

the

r, the

do

lence

In resolving a summary judgment motion, the court examines the pleadings, depositions,

answers to interrogatories, and admissions on file, together with the affidavits, if any. Fed.

Civ. P. 56(c). The evidence of the opposing party is to be beli&veel Andersqt77 U.S. at

255. All reasonable inferences that may be drawn from the facts placed before the court

11
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drawn in favor of the opposing partgee Matsushitad75 U.S. at 587. Nevertheless, inferen
are not drawn out of the air, and it is the opposing party’s obligation to produce a factual
predicate from which the inference may be draBee Richards v. Nielsen Freight Lin682 F.
Supp. 1224, 1244-45 (E.D. Cal. 1988if'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally, to
demonstrate a genuine issue, the opposing party “must do more than simply show that th
some metaphysical doubt as to the material facts . . . . Where the record taken as a whol
not lead a rational trier of fact to find for the nonmoving party, there is no ‘genuine issue fc
trial.”” Matsushita475 U.S. at 587 (citation omitted).

B. Defendant TPMG’s Motion for Summary Judgment

1. Breach of Contract and Covenant of Good Faith and Fair Dealing (Claim

TPMG moves for summary judgment on plaintiff's claims for breach of contract ang
breach of the implied covenant of good faith and fair dealing (causes of action two and th
arguing that the claims are barred as a matter of law because plaintiff did not exhaust the
grievance proceduré. Dckt. No. 18-1 at 15-16.

An employee covered by a collective bargaining agreement is bound by its terms,
including those setting out the required method of enforcement of the contract’s Yighésy.
Sipes 386 U.S. 171, 184 (1967). Therefore, “[a]s a general rule, members of a collective
bargaining unit must first exhaust contractualaiece procedures before bringing an action
breach of the collective bargaining agreemeQdrr v. Pac. Maritime Ass’'r§04 F.2d 1313,
1317 (9th Cir. 1990)Vaca 386 U.S. at 184 (“[I]t is settled that the employee must at least
attempt to exhaust exclusive grievance and arbitration procedures established by the bar
agreement.”). For this reason, if a “wrongfully discharged employee himself resorts to the

before the grievance procedures have been fully exhausted, the employer may well defer

BTPMG also argues that plaintiff's breachiohs fail since plaintiff was terminated f
legitimate reasons that do not violate the CBAkiDNo. 18-1 at 16. Because the claims were
properly exhausted, that argument need not be addressed.

12
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ground that the exclusive remedies provided by such a contract have not been exhsasid.

386 U.S. at 184.
There are exceptions and employees are not be limited to the contract’s exclusive
grievance procedures if any of these exceptions apghat 185-88see Republic Steel Corp.

Maddox 379 U.S. 650, 652 (1965Pne such exception is if the employee is wrongfully

prevented from exhausting the grievance procedure by the union’s breach of its duty of fajir

representationVacag 386 U.S. at 185-8&ee Humphrey v. Moor875 U.S. 335, 342 (1964);
Beriault v. Local 40, Super Cargoes and Checkers of Intern. Longshoremen’s and

Warehousemerb01 F.2d 258, 262-63 (9th Cir. 1974). This exception, typically referred to

as a

hybrid suit under section 301 of the Labor Management Relations Act and brought againgt both

the employer and the union, requires a showing that the union wrongfully refused, in its
exclusive contractual power, to invoke the grievance procedure’s stages and thereby brez
duty of fair representationiVaca 386 U.S. at 185-86. “A breach of the statutory duty of fair
representation occurs only when a union's conduct toward a member of the collective bar

unit is arbitrary, discriminatory, or in bad faithld. at 190. The Supreme Court has made cle

iched its

paining

ar,

however, that the individual employee does not have “an absolute right to have his grievance

taken to arbitration regardless of the provisions of the applicable collective bargaining
agreement.”ld. Rather, the union has considerable discretion in the manner and does not
its duty of fair representation merely because it settled a grievance short of arbitration or
concluded that a particular grievance lacked sufficient merit to justify taking it to the level
arbitration. Id. at 193-94. Assuming such a breach by the union is established, the emplo
must also establish that the employer breached the collective bargaining agrddment.
TPMG argues that plaintiff cannot show that CNA breached its duty of fair

representation in handling her grievance. Dckt. No. 18-1 ateb&EXx. BBB at 26-27se€eEx.
VV at 16-18. As noted above, following pi#ff's termination in September 2009, CNA

pursued a grievance on plaintiff's behalf through step three of the CBA'’s four-step grievar

13

breach

yee

ce




© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

procedure. It decided, however, at step fourfration, to not pursue the grievance further. E
BBB at 27; Ex. VV at 16-18. Plaintiff's gnance accordingly was not exhausted under the
CBA's procedure.ld. Plaintiff has not argued nor shown any facts that justify any exceptio
applicable to her case that would allow her to proceed despite her failure to éki8esdckt.
Nos. 23, 24. Pursuant to CNA'’s exclusive power under the CBA *“to file, pursue, withdraw
resolve grievances at any step of the procet!l@€A elected to not pursue plaintiff’'s grievang
after step three. Ex. VV at 16-17; Ex. BBB at 27. However, plaintiff does not contend nor
provide proof that CNA’s decision was wrongand constituted a breach of its duty of fair
representationSee Vaca386 U.S. at 185-8&ee also Beriaultc01 F.2d at 262-64ee
generallyDckt. Nos. 23, 24. The fact that plaintgfinstant action is against TPMG, not CNA
did not prevent plaintiff from responding to WMIi&’s invocation of the failure to exhaust
contractual remedies defense by alleging dfetiag proof that CNA breached its duty of fair
representationVacg 386 U.S. at 186-87. In fact, evidence offered by plaintiff, if assumed
admissible as TPMG objects to its admissibility, tends to demonstrate that CNA did not ac
arbitrarily or with bad faith, deceit, or dishatye and thus did not act wrongly in breach of its
duty. See Beriaul|t501 F.2d at 263-64ee alsdckt. No. 24 at 5, Ex. G at 39; Dckt. No. 26-2
2. Therefore, plaintiff's second and third caséaction alleging TPMG breached the CBA &
barred as a matter of law for failure to exhaust contractual remedies, and TPMG is entitle
summary judgment on those claims.

1

1

19 Plaintiff impliedly concedes one such extiep is not present by conceding it is not
dispute. “If a grievance and arbitration procedigrincluded in the cor#ct, but the parties do n
intend it to be an exclusive remedy, then a suibfeach of contract will normally be heard ey
though such procedures have not been exhaustétsg 386 U.S. all84 n.9. Plaintiff does ng
dispute the CBA's grievance and arbitratioagedure’s exclusivity. Dckt. No. 24 atdeeEx. VV
at 16-17 (“The parties agree that the grievanbeération procedure is the sole and exclug
remedy for any and all dispute or rights arising from or relating to the Agreement.”).
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2. Disability Discrimination Under Cal. Gov’'t Code 8§ 12940(a) (Claim 4)

TPMG moves for summary judgment on plaintiff's disability discrimination claim un

FEHA, arguing that plaintiff cannot establish & facie case of disability discrimination sin

der

ce

she is not a “qualified individual.” Dckt. No. 18-1 at 17. Specifically, TPMG argues that re¢gular

and reliable attendance and physical presence at the Call Center are essential functions ¢f the

position of Advice Nurse and that, even with reasonable accommodations, plaintiff was unable to

perform the essential function of attending work regularly and reliddlyAdditionally, TPMG

contends that, even if plaintiff could establish a prima facie case for disability discriminatign,

TPMG is still entitled to summary judgment on that claim because TPMG had a legitimate,

non-discriminatory reason for discharging plaintitd.

To establish a prima facie case for disparate treatment discrimination on the basis

physical disability under California law, plaintiff reushow: “(1) [s]he suffers from a disabilityf,

of a

(2) [s]he is otherwise qualified to do [her] job, (3) [s]he suffered an adverse employment gction,

and (4) the employer harbored discriminatory intedtvila v. Cont’l Airlines, Ing 165 Cal.
App. 4th 1237, 1246 (2008). In addition, California has adopted the three-stage burden s

test ofMcDonnell Douglas v. Greed11 U.S. 792 (1973). Once plaintiff has made a prima

nifting

facie showing, “the burden then shifts to the employer to offer a legitimate, nondiscriminafory

reason for the adverse employment actiobéschene v. Pinole Point Steel Ct6 Cal. App.

4th 33, 44 (1999). If the employer offers such a reason, “plaintiff must offer evidence that

the

employer’s stated reason is either false or pretextual, or evidence that the employer acted with

discriminatory animus, or evidence of eachakhwvould permit a reasonable trier of fact to

conclude the employer intentionally discriminatedt?

20 McDonnell Douglasburden-shifting is inapplicable where a plaintiff offers direct
opposed to circumstantial, evidence of discriminati®ae Trop v. Sony Pictures Entm’t.lrn29
Cal. App. 4th 1133, 1144 (2005). However, plaintiff does not credibly contend that she of

as

ers

“direct” evidence of discrimination here; that plaintiff was terminated on the basis of her digability

is based on circumstantial evidence only.

15
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TPMG also contends that any purported disability discrimination claim under Title |

the Americans with Disabilities Act (“ADA”), 42 U.S.C. 8§ 121dtlseq, would fail for the

same reasons. Dckt. No. 18-1 at 16-17. Plaistd&mplaint specifically alleges that her fourth

cause of action for disability discrimination is brought under FEHA only, but that her failur

of

U

P 10

accommodate claims are brought under both FEHA (sixth claim) and the ADA (seventh clagim).

Those claims are discussed below. Howevernefvplaintiff's fourth claim was brought under
the ADA, TPMG would be entitled to summary judgment on that claim for the same reaso
TPMG is entitled to summary judgment on the FEHA claBeeKennedy v. Applause, In@0
F.3d 1477, 1480-82 (9th Cir. 1996).

a. Plaintiff's Prima Facie Case of Discrimination

TPMG contends that plaintiff is not‘qualified individual” under FEHA since regular
and reliable attendance and physical presence at the Call Center are essential functions ¢
position of Advice Nurse and that, even with reasonable accommodations, plaintiff was ur
perform the essential function of attending work regularly and reliably. Dckt. No. 18-1 at ]

The second part of the prima facie case for disability discrimination under FEHA re
plaintiff to show that she “could performelessential duties of the job with or without
reasonable accommodationsSandell v. Taylor-Listug, Inc188 Cal. App. 4th 297, 310 (2010
see also Green v. Stat? Cal. 4th 254, 258 (2007) (noting that “FEHA requires employees
prove that they are qualified individuals under the statute just as the federal ADA requires
This minimal showing may be met with circumstantial evidence and a plaintiff's self-asseg
of her performanceSee Lyons v. Englan807 F.3d 1092, 1115 (9th Cir. 2002) (finding prim

facie burden met where plaintiffs provided positive self performance assessments and

&

NS that

f the
able to
6-18.

quires

\B
to
).

sment

circumstantial evidence of qualification based on their prior positions with defendant-employer);

Aragon v. Republic Silver State Disposal.Jri92 F.3d 654, 659-60 (9th Cir. 2002) (noting
prima facie case satisfied based on circumstantial evidence and plaintiff’'s asserted

self-assessment that “his performance was equal to his coworkers”).

16
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Here, even given that minimal burden, pldfrtias not shown that she could perform t
essential duties of her job with or without reasonable accommodations. As noted above,
no genuine dispute regarding whether an Advice Nurse must have regular and reliable

attendance because under-staffing at the Call Center compromises patient care. Nor has

provided evidence demonstrating that she could meet those functions of the Advice Nursg

position even with reasonable accommodations. Therefore, plaintiff has not established &
facie case of disability discrimination under FEHA.

b. Defendant’s Nondiscriminatory Rationale/Plaintiff's Response

e

there is

plaintiff

14

| prima

Even assuming a prima facie case of disability discrimination under the FEHA, TPMG

has offered a legitimate, nondiscriminatory rea®orierminating plaintiff. Specifically, TPMG
has offered evidence demonstrating that afteretlyears of chronic absenteeism, plaintiff was
terminated for the inability to perform the essential job function of regularly and reliably
attending work even with an accommodation. Dckt. No. 18-1 at 17-18.

Because TPMG has offered a plausible, nseritninatory rationale for plaintiff’s
termination, the burden shifts to plaintiff toopluce evidence of pretext. “[T]he employee my
demonstrate such weaknesses, implausibilities, inconsistencies, incoherencies, or contra
in the employer’s proffered legitimate reasons for its action that a reasonable fact finder ¢
rationally find them unworthy of credence, and hence infer that the employer did not act fc
asserted nondiscriminatory reasonS&andel] 188 Cal. App. 4th at 314 (citations and alteratic
omitted). Summary judgment may be appropriate where “given the strength of the emplo

showing of innocent reasons, any countervailing circumstantial evidence of discriminatory

St
lictions
puld

r the
ns

yer’'s

motive, even if it may technically constitute a prima facie case, is too weak to raise a rational

inference that discrimination occurred3uz 24 Cal. 4th at 362.
Plaintiff has not offered any evidence damtrating that TPMG'’s stated reason for
terminating plaintiff is either false or pretextual, or evidence that TPMG acted with

discriminatory animus, or evidence of eachakhwould permit a reasonable trier of fact to

17
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conclude TPMG intentionally discriminated against plaintiff on the basis of her disability. The
only evidence she offers is her contention that while Ms. Dear was plaintiff's manager, Mg. Dear

tapped/pounded on plaintiff's table and compumtenitor to get plaintiff's attention while

—

plaintiff was on the phone with patients, and ha2009, Ms. Dear told plaintiff she should ge
a wheelchair because she could burn to death if there was a building fire. However, that
evidence does not create a genuine issue of mduetas to whether TPMG'’s stated reason ffor
terminating plaintiff was false or pretextual, @her TPMG acted with discriminatory animus
or whether TPMG discriminated against plaintiff on the basis of her disa&bilifjae three years
of chronic absenteeism is well documented in the record. The record also establishes without
serious dispute that reliable attendance and physical presence at the Call Center are esséential
functions of the position of Advice Nurse. Thus, even assuming plaintiff’'s account of Ms.
Dear’s statement pertaining to a wheelchair in the event of a fire and taking it in the light rpost
favorable to plaintiff, neither establishes pretext nor negates the articulated reason for the
ultimate termination decision. Therefore, TPMG is entitled to summary judgment on plaintiff’s
fourth claim for disability discrimination under FEHA.
I

I

I

2L Even if the court assumes that plaintifither allegations regarding Ms. Dear’s conduct
—that Ms. Dear refused to telgitiff about the times mandatoryeetings were scheduled to start,
obsessively monitored plaintiff's personal time, walkegy from plaintiff, required plaintiff to ggt
a doctor’s note justifying longer bathroom breaks] aefused to answergtiff's questions abou
changes in work place policy — were supported lgiasible evidence, there still would not be gny
genuine issue of material fact as to whether TRPM@ted reason for terminating plaintiff was false
or pretextual, whether TPMG acted with discriminatory animus, or whether TPMG discrimjnated
against plaintiff on the basis of her disability.ef@is no evidence that any of that conduct had any
connection to plaintiff's disability or to herrtaination. Nor do those allegations demonstrate
weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions in TPMG'’s pfoffered
legitimate reasons for terminating plaintiff sublat a reasonable fact finder could rationally find
them unworthy of credence, and hence infer that TPMG did not act for the asserted
nondiscriminatory reasons.

18
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3. Hostile Work Environment/Harassment, Cal. Gov't Code 8 12940(1) (Clai

Plaintiff's harassment claim under FEHA appears to be based on her contentions t

while Ms. Dear was plaintiff's manager and engaigeskveral acts toward plaintiff that plainti

m 5)
nat

ff

considers harassing. TPMG moves for summary judgment on the harassment claim, argdiing that

it did not engage in any severe or pervasivadeict towards plaintiff. Dckt. No. 18-1 at 18-20.

“To prevail on a hostile work environment claim under California’s FEHA, an emplg
must show that the harassing conduct was ‘severe enough or sufficiently pervasive to alte
conditions of employment and create a work environment that qualifies as hostile or abus
employees . . .. "Hughes v. Pair46 Cal. 4th 1035, 1043 (2009) (quotidgler v. Dep’t of
Corrections 36 Cal. 4th 446, 462 (2005)). “[H]arassment consists of conduct outside the s
of necessary job performance, conduct presumably engaged in for personal gratification,
of meanness or bigotry, or for other personal motives. Harassment is not conduct of a tyy
necessary for management of the employer's business or performance of the supervisory|
employee's job.”"Reno v. Baird18 Cal. 4th 640, 646-47 (1998).

“The plaintiff must prove that the defemda conduct would have interfered with a
reasonable employee’s work performance and would have seriously affected the psychoils
well-being of a reasonable employee and that she was actually offerkisklel, 214 Cal. App.
3d at 609-10. “Harassment cannot be occasional, isolated, sporadic, or trivial[;] rather the
plaintiff must show a concerted pattern of harassment of a repeated, routine or a generali
nature.” Id. at 610.

The Ninth Circuit uses “a totality of the circumstances test to determine whether a
plaintiff's allegations make out a colorable claim of hostile work environmeBitdoks v. City
of San Matep229 F.3d 917, 923 (9th Cir. 2000). Factors considered include frequency, s¢
and level of interference with work perfoance and whether discriminatory conduct is
physically threatening or humiliating or a mere offensive utteraReeagher v. City of Boca

Raton 524 U.S. 775, 787-88 (199@rooks 229 F.3d at 924 (citingarris, 510 U.S. at 23).
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Here, plaintiff alleges in her FEHA complaint that while Ms. Dear was plaintiff's
manager, Ms. Dear tapped/pounded on plaintiffdetaand computer monitor to get plaintiff’s
attention while plaintiff was on the phone; that Ms. Dear required plaintiff to provide a doc
note justifying her taking long restroom breaks; and that Ms. Dear made the statement in

that plaintiff should get a wheelchair to have in the event of a buildingf fikmwever, those

allegations do not create a genuine issue of material fact as to whether the alleged conduct

created a hostile work environment.

With regard to Ms. Dear’s alleged tapping/pounding plaintiff's table and computer
monitor to get plaintiff's attention while pldiff was on the phone with patients, plaintiff has
offered no evidence demonstrating that the conduct was based on or in any way connectg
plaintiff's disability. Nor has she offereaVidence demonstrating that the tapping/pounding
her desk, which plaintiff deemed “distracting” and “disrespectful,” was “severe enough or
sufficiently pervasive to alter the conditions of employment and create a work environmer
gualifies as hostile or abusive to employedduighes 46 Cal. 4th at 1043. With regard to Ms
Dear’s alleged request for a note from plaintiff's doctor justifying her need for longer restrq
breaks, that conduct would not amount to harassment since it is “conduct of a type neces
management of the employer’s business or performance of the supervisory employee’s jo

Renqg 18 Cal. 4th at 646-47. Finally, with regard to Ms. Dear’s alleged statement in 2009

for’'s

2009

bd to

t that

hom
sary for
b.”

hat

plaintiff should get a wheelchair because she could burn to death if there was a building fire, that

isolated comment is also not “severe enough or sufficiently pervasive to alter the conditio

ns of

% As noted above, plaintiff alsdleges in her complaint that M3ear refused to tell plainti

about the times mandatory meetings were scheduled to start, obsessively monitored plaintiff's
personal time, walked away from plaintiff, and &fd to answer plaintiff’'s questions about changes
in work place policy. However, those allegatiovere not alleged in plaintiff's FEHA complaint

and are not supported by admissible evidence. Morgeven if they were, they would not cre
a genuine issue of material fact as to whethenetivas a hostile work environment since the alle

te
ged

conduct was not “severe enough or sufficiently pevea® alter the conditions of employment gnd

create a work environment that qualifeeshostile or abusive to employeesliighes 46 Cal. 4th
at 1043.
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employment and create a work environment that qualifies as hostile or abusive to employ

Hughes 46 Cal. 4th at 1043. Even when reviewing all of the alleged conduct together,

considering the frequency, severity, and level of interference with work performance, as w
whether the alleged discriminatory conduct is physically threatening or humiliating or a mé

offensive utterance, here there is no genuine issue of material of fact regarding whether p

was subjected to harassment or a hostile work environmeabrdingly, TPMG is entitled to
summary judgment on this claim.

4. Failure to Accommodate (Claims 6, 7)

a. Exhaustion

TPMG argues that plaintiff's failure to accommodate claims under the FEHA and th

ADA (causes of action six and seven) are barred as a matter of law because plaintiff did 1
exhaust her administrative remedies. Dckt. No. 18-1 at 20-21.

FEHA or ADA claims may not be pursued in federal court until administrative reme
are exhausted. 42 U.S.C. 8§ 12117(a) (cross-referencing 42 U.S.C. § 2000e-Xe)icR .
Superior Court209 Cal. App. 3d 1116, 1121 (198S8¢e Leong v. PotteB47 F.3d 1117, 1121-
22 (9th Cir. 2003). The permissible scope of a plaintiff's federal court action under the FE
the ADA is defined by the scope of the preceding administrative charge and investigation

Leong 347 F.3d at 1122 urick,209 Cal. App. 3d at 1121. Here, plaintiff filed a dual

Pes.”

ell as

pre

laintiff

e

ot

fies

HA or

administrative complaint with the DFEH and the EEOC alleging discrimination and harasgment

due her physical disability of hereditary spaptitaparesis. Ex. A. Because plaintiff did not

specifically allege failure to accommodate in her administrative complaint, TPMG moves for

summary judgment on these claims for failure to exhabee ig Dckt. No. 18-1 at 20-21.

A district court may only consider claims not alleged in the administrative complain} that

are “like or reasonably related to” the claims that were allegedng 347 F.3d at 1122
(quotingSosa v. Hiraoka920 F.2d 1451, 1456 (9th Cir. 1990¥prick 209 Cal. App. 3d at

1121. Even if the non-alleged claims were not part of the “actual” administrative investigg

21
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they can still be considered provided they “are within the scope” of an investigation “that
reasonably could be expected to grow out of the allegatidds.50sa920 F.2d at 1456. A
court must construe the administrative charges “with great liberality, especially when the
complainant is acting pro se . . .Rodriguez v. Airborne Expres65 F.3d 890, 897 (9th Cir.
2001);S0sa 920 F.2d at 1456. Administrative investigation of a claim could not be reason
expected to grow out of the allegations ffifivolve[s] totally different kinds of allegedly
improper conduct” such as when ‘the difference . . . is a matter of adding an entirely new
for the alleged discrimination.Rodriguez 265 F.3d at 897 (quotingkoli v. Lockheed
Technical Operations Co36 Cal. App. 4th 1607, 1615 (199%%e Leong347 F.3d at 1122

ably

DASIS

(finding a disability claim relying on a different theory and a different statute than the plainiiff's

administrative charges did not come within the scope of an investigation reasonably expe
grow from the administrative complaint, especially as the complaint made no mention of
disability whatsoever).

TPMG argues that plaintiff's discrimination and harassment allegations in her
administrative complaint “would not reasonably trigger an investigation into a claim of fail
accommodate as the ‘claims involve totally different kinds of allegedly improper conduct,”
plaintiff did not indicate that she wadgnied accommodation. Dckt. No. 18-1 at 21.
Nonetheless, plaintiff’s administrative discrimination charge and her instant failure to

accommodate claims rely on the same statutes and on similar th&@geseong347 F.3d at

cted to

re to

and

1122. These claims share the same first two elements: (1) whether plaintiff is disabled within

the meaning of the ADA/FEHA, and (2) whether she is a qualified individual able to perfor
essential functions of the job with or without reasonable accommodatitem v. Pacific Bell
348 F.3d 1113, 1114 (9th Cir. 2008ennedy v. Applause, In@0 F.3d 1477, 1481 (9th Cir.
1996);seeDckt. No. 18-1 at 16, 2Kkee alsd&x. A. If reasonable accommodation is provided
must be described to sustain an ADA discrimination claf@nnedy 90 F.3d at 1481.

1
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Furthermore, in her administrative complaint plaintiff charged discriminative termin

htion

due to her hereditary spastic paraparesis. This allegation would reasonably trigger investigation

into the reasons for her termination. Plaintiff's reasons included her supervisor’s alleged
harassment concerning her disability, as well as her supervisor's comments regarding he
for both a wheelchair and a doctor’s note justifying her taking long restroom breaks due tq
condition. Ex. A.

Construing plaintiff's administrative charges liberally, investigation of plaintiff's
allegations of her employer’s failure to accommodate her disability could reasonably be e
to have grown from these chargd®odriguez 265 F.3d at 897. Accordingly, plaintiff did not
fail to exhaust her administrative remedies for her failure to accommodate claims; these ¢
are not barred on this basis.

b. Claims Under FEHA and ADA

yerbal

need

her

Kpected

aims

TPMG further moves for summary judgment of plaintiff's failure to accommodate clpims

on the basis that plaintiff cannot establigbrima faciecase of a failure to accommodate unde
either FEHA or the ADA. Dckt. No. 18-1 at 21-23.
“The essential elements of a failure to accommodate claim under FEHA [and the Al
are: (1) the plaintiff has a disability covdrby [FEHA or the ADA]; (2) the plaintiff is a
qualified individual (i.e., he or she can perform the essential functions of the position); anc
the employer failed to reasonably accommodate the plaintiff's [known] disabiyiéllette v.
City of Los Angelesl94 Cal. App. 4th 757, 766 (2011) (citation and internal quotation mark
omitted);see also Allen v. Pac. Be848 F.3d 1113, 1114 (9th Cir. 2003). The duty to
accommodate arises once the employer knows of a qualified employee’s dis&biliitpnan v.
United Air Lines, Ing 53 Cal. App. 4th 935, 950-51 (199%ge also Raine v. City of Burbank
135 Cal. App. 4th 1215, 1222 (2006) (explaining that once an employee gives the employ
notice of his disability, “[t]his notice then triggers the employer’s burden to take positive st

accommodate the employee’s limitations”) (citation and internal quotation marks omitted)
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Under FEHA, an employer “knows an employee has a disability when the employee tells {
employer about his condition, or when the employer otherwise becomes aware of the con

such as through a third party or by observatiofdust v. Cal. Portland Cement C&50 Cal.

he

dition,

App. 4th 864, 887 (2007) (internal quotation marks omitted). A “reasonable accommodation”

involves “job restructuring, part-time or moaifl work schedules . . . and other similar
accommodations for individuals with disabilities.” Cal. Gov’'t Code § 12926(n)(2); Cal. Co
Regs. tit. 2 § 7293.9(a) (2). A temporary leave of absence is considered a reasonable

accommodation under the FEH&ee Hanson v. Lucky Stores,.Jid Cal. App. 4th 215, 225,

(1999) (stating that finite leave can constitute a reasonable accommodation if it is likely the

employee will eventually return to work).

The first two elements of a prima facie claim for failure to accommodate are identig
two factors in the prima facie claim for disability discrimination. As discussed above, the
has already found that plaintiff fails to meet the second element since she has not shown
could perform the essential duties of her job with or without reasonable accommodations.
explained above, there is no genuine dispute regarding whether an Advice Nurse must ha
regular and reliable attendance because under-staffing at the Call Center compromises p
care, and plaintiff has not provided evidence destrating that she could meet those functior

of the Advice Nurse position even with reasonable accommodations. Therefore, plaintiff ¢

establish even prima faciecase of a failure to accommodate under either FEHA or the ADA.

Moreover, plaintiff has also not demadrsged that TPMG failed to reasonably
accommodate plaintiff's disability. Plaintiff doast dispute that TPMG provided plaintiff with
leaves of absence; granted plaintiff's request to reduce her scheduled shifts from eight ho
four hours between September and Noven20€X7; granted plaintiff's request for an
accommodation in late 2007, providing plaintiff uphoee days off work per month; awarded
plaintiff an on-call position beginning March 30, 2008 as an accommodation; and granted

plaintiff's December 2008 request to transfer from an on-call position to a 32-hour per wes
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position, and continued to provide plaintiff up to three days off work per month as an
accommodation, even without supporting medicauduentation. Pl.’s Resp. to Def.’s SUF,

Dckt. No. 24, SUF 18, 19, 21-23, 25. Itis also undisputed that in April 2009, TPMG grant

11°)

d

plaintiff a change in manager after she submitted a doctor’s note dated April 16, 2009. Plgintiff

also does not dispute that between Junefargaist 2009, plaintiff worked only 10 of 52 shifts,
and although she was asked to provide further documentation from her doctors, she failec
so?® Pl.’s Resp. to Def.'s SUF 28-29.

Plaintiff has not clearly indicated \ahreasonable accommodation TPMG failed to
provide to her. However, based on the evidence presented, it appears that “the only ima
accommodation’ that would satisfy [plaintiff] buld be an open-ended schedule that would
allow [her] to come and go as [s]he please&dmper v. Providence St. Vincent Med.,@r5
F.3d 1233, 1239 (2012). Given the nature of plaintiff's position as an Advice Nurse, such
accommodation is unreasonabld. at 1240 (noting that if the defendant hospital provided tf
plaintiff the accommodation that she was essentially requesting [to be exempted from an
essential function of the job — attendance], such an accommodation “would eviscerate an
attendance policy, leaving the hospital with the potential for unlimited absend&gjjoner v.
Olin Corp., 169 F.3d 481, 485 (7th Cir. 1999) (holding “as a matter of law” that employee’s
desire “to miss work whenever she felt she needed to and apparently for so long as she f
needed to” was not a reasonable accommodation for someone employed as a production

Accordingly, because plaintiff has not demoatd that she could perform the essent
duties of her job with or without reasonable accommodations or that TPMG failed to reasc
accommodate her disability, TPMG is entitled to summary judgment on this claim.

i
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% As noted above, Ithough plaintiff disputes fhiser fact, she offers no evidence countering

TPMG's evidence or demonstrating that thid ot in fact occur from June 2009 to August 20
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5. Termination in Violation of Public Policy (Claim 1)

TPMG also moves for summary judgment on plaintiff’s wrongful termination claim,

arguing that the claim is derivative of plaintiff's disability discrimination claim and thereforg

fails to the same reasons that claim failskiDblo. 18-1 at 18. Specifically, TPMG contends
that plaintiff was terminated because she was unable to perform the essential function of
attending work regularly and reliablyd. TPMG also notes that plaintiff was not disciplined
demoted at any time between January 2008 and her termination in September &f2009.
Tort claims for wrongful termination in violation of public policy permit discharged
at-will employees to bring suit when they are terminated “for a reason contrary to the law
fundamental public policy.Olinick v. BMG Entm;t138 Cal. App. 4th 1286, 1300 n.10 (2006
(citation omitted)Foley v. Interactive Data Corp47 Cal.3d 654, 666 (1988). California
Government Code 8§ 12940(a) provides that it is unlawful for an for an employer to discrim
against an employee because of a physicalemtal disability. Such FEHA “provisions
prohibiting discrimination may provide the pglibasis for a claim for wrongful discharge in

violation of public policy.” Phillips v. St. Mary Reg’l Med. Ciro96 Cal. App. 4th 218, 227

(2002);see also Estes v. MonrdE20 Cal. App. 4th 1347, 1355 (2004) (indicating plaintiff may

bring claim for wrongful discharge in violati of “the public policy embodied in the FEHA”
where defendant failed to offer reasonable accommodations for his disability). To sustain
wrongful termination claim in violation of plib policy, plaintiff must establish that the
dismissal violated a policy that is: (1) fundamental; (2) beneficial for the public; and (3)
embodied in a statute or constitutional provisidvtynes v. Kaiser Permanente Hosge11 WL
1302916, at *9 (E.D. Cal. Mar. 31, 2011) (citi@glores v. Bd. of Trustee$05 Cal. App. 4th
1293, 1307 (2003)).

Here, plaintiff’'s theory supporting her wrongful termination claim is essentially iden
to her theory supporting her claims for disability discrimination — that defendant terminatg

because of her physical disability and defendant’s unwillingness to accommodate that dis
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However, as discussed above, TPMG is entitled to summary judgment on each of those g
Plaintiff has not demonstrated that her dismiggdated public policy in any other manne8ee
Nielsen v. Trofholz Technologies, In€50 F. Supp. 2d 1157 (E.D. Cal. 2010) (*In order to
sustain a claim of wrongful discharge in viotatiof fundamental public policy, [a plaintiff]l mu
prove that his dismissal violated a policy tisatl) fundamental, (2) beneficial for the public,
and (3) embodied in a statute or constitutigoravision.” Plaintiff's claim for wrongful
termination in violation of public policy is derivative of his statutory claims. As summary
judgment has been granted on plaintiff's other claims, summary judgment is similarly grar
the public policy claim. Accordingly, plaintiff's claim of wrongful termination in violation of
public policy fails as a matter of law and the court will grant TTI's motion for summary
judgment on that claim.”) (citingurner v. Anheuser—Busch, In€.Cal. 4th 1238, 1256 (1994)
Sanders v. Arneson Prods., In@1 F.3d 1351, 1354 (9th Cir. 1996gvanaugh v. Unisource
Worldwide, Inc, 2007 WL 915223, at *11 (E.D. Cal. Mar. 26, 2007) (internal citations
omitted)). Therefore, TPMG is also entitled to summary judgment on plaintiff's claim for
termination in violation of public policy.

6. Intentional Infliction of Emotional Distress (Claim 8)

Finally, TPMG moves for summary judgment on plaintiff's claim for intentional

infliction of emotional distress. TPMG contds that the alleged conduct underlying plaintiff’

laims.

V)
—

ted on

\*Z}

claim, that Ms. Dear tapped on plaintiff's desk to get her attention and asked plaintiff whether

she would benefit from a wheelchair, does not rise to the requisite level of “extreme and
outrageous.” Dckt. No. 18-1 at 23-24.

Under California law, the elements of thet tof intentional infliction of emotional

distress are: (1) extreme and outrageous conduct by the defendant with the intent of cauging, or

reckless disregard of the probability of causemotional distress; (2) the plaintiff suffering

severe or extreme emotional distress; and (3) actual and proximate causation of the emofional

distress by the defendant's outrageous condCictistensen v. Superior Coufi4 Cal. 3d 868
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(1991). The first of these elements, “extreme and outrageous conduct,” requires conduct
goes “beyond all possible bounds of decency”, and would be regarded as “atrocious, and
intolerable in a civilized community.Alcorn v. Anbro Eng., In¢2 Cal. 3d 493, 499 (1970).
“Generally, conduct will be found to be actit@where the ‘recitation of the facts to an

average member of the community would arouse his resentment against the actor, and le

that

utterly

ad him

to exclaim, ‘Outrageous!”McMahon v. Craig176 Cal. App. 4th 222, 235 (2009). Outragequs

conduct does not include trivialities such as indignities, annoyances, hurt feelings, or bad
manners that a reasonable person is expected to endlaoen, 2 Cal. 3d at 499. Similarly,
discipline and criticism that are a normal part of the employment relationship do not const
“outrageous” conduct, even if it is intentional and malicioBee Shoemaker v. MygpsCal.3d
1, 25 (1990).

Plaintiff's allegations that Ms. Deargped/pounded on plaintiff's table and computer
monitor to get plaintiff's attention, required a doctor’s note justifying long restroom breaks
made the statement in 2009 regarding the need for a wheelchair fail to meed the standarc
applicable heré None of that conduct, even taken in the light argued by plaintiff, is so
“extreme and outrageous” that it goes “beyond all possible bounds of decency” and woulg
regarded as “atrocious, and utterly intolerable in a civilized communitieérn, 2 Cal. 3d 493,
499;see alsdHuck v. Kone Ing 2011 WL 6294466, at *13 (N.D. Cal. Dec. 15, 2011) (an
employer’s work-related criticism was not extreme condudet)ken v. GM Hughes Elecd6
Cal. App. 4th 55, 80 (1996) (“A simple pleadingp&Ersonnel management activity is insuffici

to support a claim of intentional infliction of etional distress, even if improper motivation ig

tute

and

be

eNt

alleged.”). Therefore, TPMG is entitled to summary judgment on plaintiff's claim for intentional

4 As noted above, plaintiff alsdleges in her complaint that M3ear refused to tell plaintiff

about the times mandatory meetings were scheduled to start, obsessively monitored p
personal time, walked away from plaintiff, and sefd to answer plaintiff’'s questions about chan
in work place policy. However, those allegati@ne not supported by admissible evidence. E
if they were, they wouldot create a genuine issue of material fact as to this claim as the §
actions are not so extreme and outrageous that they go “beyond all possible bounds of de
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infliction of emotional distress.

V.  CONCLUSION

In accordance with the foregoing, IT IS HEREBY RECOMMENDED that:

1. TPMG’s motion for summary judgment, Dckt. No. 18, be granted; and

2. The Clerk be directed to enter judgment for TPMG and close this case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuant to the provisions of Title 28 U.S.C. 8 636(b)(I). Within fou
days after being served with these findings and recommendations, any party may file writf
objections with the court and serve a copy on all parties. Such a document should be cay
“Objections to Magistrate Judge’s FindingglEdRecommendations.” Any reply to the objectic
shall be served and filed within fourteen dafter service of the objections. The parties are
advised that failure to file objections within the specified time may waive the right to appe:
District Court’s order.Turner v. Duncanl158 F.3d 449, 455 (9th Cir. 1998)artinez v. Ylst
951 F.2d 1153, 1157 (9th Cir. 1991).
DATED: March 22, 2013

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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