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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
MICHAEL C. JONES,
Petitioner, No. 2:11-cv-1497 KIM EFB P
VS.
GARY SWARTHOUT,

ORDER AND
Respondent. FINDINGS AND RECOMMENDATIONS

/

Petitioner is a state prisoner without counsel seeking a writ of habeas corpus purst

28 U.S.C. § 2254. He has paid the filing fee.

Doc. 11

lant to

Petitioner challenges the decision of the California Board of Parole Hearings (“Board”)

to deny him parole at a parole consideration hearing held on November 12 S2@¥ckt. No.

1 at 1-2¢ He asserts the following grounds for reli¢t) the decision violated his right to due
process because it was based on the circumstances of the commitment offense; (2) the B
violated his rights undekpprendi v. New Jerse$30 U.S. 466 (2000), because it denied parg
based on evidence that was never presented to a jury; (3) the Board violated the Establis

Clause by denying parole based on petitioner’s failure to attend religious based programs

! For ease of reference, all references to page numbers in the petition are to those
assigned via the court’s electronic filing system.
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Board violated various state laws and petitioner’s right to freedom under the First Amendr
by trying to force him to admit that he was guilty of his commitment offense; and (5) the B
decision to deny parole for five years pursuant to Marsy’s Law violated the Ex Post Facto
Clause. First Am. Pet., Dckt. No. 8 at 4For the reasons explained below, the court finds t
petitioner’s claims lack merit and the petition must therefore be dismiSssRule 4, Rules

Governing 8 2254 Cases (requiring summary dismissal of habeas petition if, upon initial r¢
by a judge, it plainly appears “that the petitioner is not entitled to relief in the district court’

l. Due Process Claim

hent

pard’s

hat

bview

).

Petitioner claims that the Board’s decision that he was not suitable for parole viola

right to due process because the Board failed to consider the fact that he was only 17 at

d his

e time

the commitment offense occurred. Dckt. No. 8 at 4. He further claims that he has not cormmitted

another violent offense since being arrested and that he has proved he is suitable foldpargle.

Petitioner is essentially claiming that the Board’s decision denying parole violated his right to

due process because it was not supported by sufficient evidence that petitioner poses a G
danger to society if released from prisdd. at 1-5.

Under California law, a prisoner is entitled to release unless there is “some evidenc
his or her current dangerousnessre Lawrence44 Cal. 4th 1181, 1205-06, 1210 (2008)re
Rosenkrantz29 Cal. 4th 696, 651-53 (2002). According to the United States Supreme Co
however, federal habeas review of a parole denial is limited to the narrow question of whe
petitioner has received “fair procedure§Sivarthout v. Cooké26 U.S. _ (2011), 131 S.Ct
859, 862 (2011). In other words, a federal court may only review whether a petitioner has
received a meaningful opportunity to be heard and a statement of reasons why parole wa
denied. Id. (federal due process satisfied where petitioners were “allowed to speak at thei
parole hearings and to contest the evidence against them, were afforded access to their r
advance, and were notified as to the reasons why parole was denied”). Thus, this court n

review whether the Board correctly applied California’s “some evidence” stanidiaat. 861.
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Petitioner does not allege that he was not afforded constitutionally adequate proce
defined inSwarthoutthat is, that he was denied a meaningful opportunity to be heard or a
statement of reasons why the Board denied him parole. Rather, it appears that petitioner
given the opportunity to be heard at his 2009 parole suitability hearing and received a sta
of the reasons why parole was deni&e¢ Dckt. No. 1-1 at 16-66 (reflecting both petitioner’s
participation in the hearing and the Board’s reasons for denying parole). This is all that d
process requiresSwarthout 131 S.Ct. at 862-63. Accordingly, petitioner is not entitled to re
on this claim.

. Apprendi Claim

Petitioner claims that the Board violated his right to due process because its decisi

deny parole was based on evidence that was never submitted to a jury. Dckt. Nae# atl<o

Dckt. No. 1 at 4.
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In Apprendi v. New Jerse$30 U.S. 466, 490 (2000), the United States Supreme Court

held that the Due Process Clause of the Fourteenth Amendment requires any fact other tl

prior conviction that “increases the penalty for a crime beyond the prescribed statutory

maximum” to be “submitted to a jury and proved beyond a reasonable doubt.” The relevant

lan a

statutory maximum “is not the maximum sentence a judge may impose after finding additipnal

fact, but the maximum he may impose without any additional findinGsifiningham v.
California, 549 U.S. 270, 280 (2007) (quotiBéakely v. Washingtqrb42 U.S. 296, 303-04

(2004)). In California, a first degree murder conviction carries a sentence of death, life wi

Thout

parole, or a term of 25 years to life. Cal. Penal Code § 190(a). An indeterminate life sentence is

considered a life sentence until the prisoner is determined to be suitable for Paabe v.
Dyer, 269 Cal. App. 2d 209, 214 (1969).

Here, petitioner was convicted of first degree murder and received an indeterminat
sentence. Dckt. No. 8 at 1. Since he is seraifip sentence, the Board’s denial of parole di

not extend his sentence. Accordingly, the rule articulatéghprendiis inapplicable.
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Petitioner’s second claim must therefore be dismissed.
11,  Establishment Clause Claim
Petitioner claims that the Board violated his rights under the First Amendment by
ordering him to attend religious based self-helpgpams. Dckt. No. 8 at 5. The court constrt
this argument as a claim that the Board violated the Establishment Clause by conditioning
petitioner’s release on parol upon the requirement that he participate in religious based s¢
programs. Conditioning a grant of parole on an inmate attending religious based self-hely
programs, such as Alcoholics Anonymous (“AA”) or Narcotics Anonymous (“NA”), may Vic
the Establishment Clausénouye v. Kemnab04 F.3d 705, 713 (9th Cir. 2007). Petitioner’s
claim lacks merit, however, as the Board did not order petitioner to attend a religious base
help program or otherwise condition petitioner’s release on his participation in such progr
At the hearing, petitioner stated that he has addressed his problems with substanc

“[b]ly attending NA, by working the steps daily in my program, taking inventory of myself, &

more positive, [and] trying to stay sober and clean . ...” Dckt. No. 1-1 at 30. Although the

Board discussed with petitioner his involvement in NA, at no time did the Board state that
petitioner was required to attend NA, AA, or any other religious based self-help program.

only statement made at the hearing that cousipty be construed as suggesting that petitio

es
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d self-
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participate in such programs is a statement made by the presiding commissioner at the clpsing of

the hearing. The presiding commissioner concluded the hearing by stating, “The Panel
recommends that the prisoner remain disciplinary-free. If available, participate in self-hel
earn positive chronos. That will conclude this hearing at 11:45 a.m.” Dckt. No. 1-1 at 66.
assuming that this statement constituted an order to participate in self-help programs, the
commissioner never specifically stated that petitioner must atédigtbus basedelf-help
programs in order to be eligible for parole.

Petitioner contends, however, that the only self-help programs offered by the Califg

Department of Corrections and Rehabildat{(*CDCR”) are AA and NA, both of which are
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religious based programs. Dckt. No. 1 at P@titioner’s contention contradicts the exhibits
submitted in support of his original petition. Exhibit 3 to the original petition is titled Self H
Certificates. Dckt. No. 1-1 at 90. That exhiminsists of certificates recognizing that petitiorn
completed Rational Behavior Training, Creative Conflict Resolutions, Thinking Skills for
Offense Prevention, a stress management program, and a managing anger pcb@a®1-95.
Petitioner’'s own exhibit demonstrates that alternative self-help programs are available to
in the custody of CDCR.

Petitioner has failed to show facts demonstrating that he is entitled to relief on his
Establishment Clause claim and therefore the claim should be dismissed.
IV.  Freedom of Speech Claim

Petitioner claims that the Board also violated the First Amendment and various sta

by attempting to force petitioner to admit that he is guilty of his commitment offense. Dck{.

8 at 5.

The court need not reach the merits of petitioner’s First Amendment claim becauss
unexhausted. A district court may not grant a petition for a writ of habeas corpus unless
applicant has exhausted the remedies available in the courts of the State,” or unless there
State corrective process or “circumstances exist that render such process ineffective to p
the rights of the applicant.” 28 U.S.C. § 2254(b)(1). A petitioner satisfies the exhaustion
requirement by presenting the “substance of his federal habeas corpus claim” to the state
Picard v. Connor404 U.S. 270, 278 (1971) (no exhaustion where the petitioner presented
operative facts but not legal theory to state coustgalsoDuncan v. Henry513 U.S. 364, 365

(1995) (to exhaust a claim, a state court “must surely be alerted to the fact that the prison

asserting claims under the United States Constitution”). Unless the respondent specifically

consents to the court entertaining unexhausted claims, a petition containing such claims 1
dismissed.See28 U.S.C. § 2254(b)(3Ricard, 404 U.S. at 275. A claim is unexhausted if ar
state remedy is availabl&eeO’Sullivan v. Boerckel526 U.S. 838, 848 (1999) (petitioner mu

5

e

elp

er

nmates

e laws

No.

itis
the
2 iS NO

otect

courts.

ers are

nust be

y

St




© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

seek discretionary review from state court of last resRdlperts v. Arave874 F.2d 528, 529

(9th Cir. 1988) (no exhaustion where state supreme court referred petitioner’s appeal of tfial

court’s denial of post-conviction relief to lower appellate court and petitioner failed to appegal

lower court’s disposition of that appeal to state supreme court). For a California prisoner

[0

exhaust, he must present his claims to the California Supreme Court on appeal in a petition for

review or on post-conviction in a petition for a writ of habeas corfesCarey v. Saffold536
U.S. 223, 239-40 (2002) (describing California’s habeas corpus proce@atk); v. Madding
189 F.3d 882, 888 (9th Cir. 1999) (to exhaust, prisoner must present claims on appeal to
California Supreme Court in a petition for review). The petitioner bears the burden of
demonstrating that he has exhausted state remedasaright v. Cupp650 F.2d 1103, 1104
(9th Cir. 1981).

On December 13, 2011, the undersigned ordered petitioner to show cause why hig
petition should not be dismissed for failure to exhaust his claims. Petitioner responded to

order by submitting a copy of a habeas petition he filed in the California Supreme Court.

the

Dckt.

No. 10. In that petition, petitioner argues that the California Appeals Court erred by failing to

address his claim that the Board viekhCalifornia Penal Code section 501l at 7.

Petitioner, however, did not allege that his right to freedom of speech under the First

Amendment was violated by the Board. Although true that petitioner’s section 5011(b) claim is

factually related to his current constitutional claim, presenting the facts of his First Amend

ment

claim to the California Supreme Court was not sufficient to exhaust the claim. Petitioner was

required to present his legal theory to the California Supreme Court, which he failedSeelo
Picard v. Connor404 U.S. 270, 278 (1971) (no exhaustion where the petitioner presented

operative facts but not legal theory to state coultajican v. Henry513 U.S. 364, 365 (1995)

2 California Penal Code section 5011(b) prowitieat “[tjhe Board of Prison Terms shall

not require, when setting parole dates, an admission of guilt to any crime for which an inmate

was committed.”




© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

(to exhaust a claim, a state court “must surely be alerted to the fact that the prisoners are
asserting claims under the United States Constitution”). Because petitioner’s First Amenc
claim remains unexhausted and he has not obtained a waiver of the exhaustion requirem
claim must be dismissed.

Petitioner also contends that the Boardatedl various state laws by requiring him to

admit guilt of his commitment offense. Although this claim was presented to the California

Supreme Court, it is not cognizable in a federal habeas proceeding because it is based s¢
violation of state law.See Rivera v. lllinojsh56 U.S. 148, 158 (200%stelle v. McGuire502
U.S. 62, 67-68 (1991) (“[I]t is not the provincefetleral habeas court to reexamine state-cou
determinations on state-law questions.”).

V. Ex Post Facto Claim

ment

bnt, the

plely on a

Petitioner claims the Board violated the Ex Post Facto Clause by denying him pardle for

five years pursuant to Marsy’s LavAs discussed below, the undersigned finds the claim mi
be dismissed because petitioner is already a member of a class Gilman v. Fishe, No.
Civ. S-05-830 LKK GGH — which addresses this is?iue.

Marsy’s Law, approved by California vosein November 2008, amended California’s
law governing parole deferral periocSee Gilman v. Day, 690 F. Supp. 2d 1105, 1109-13
(E.D. Cal. 2010) (granting plaintiffs’ motion for preliminary injunction to enjoin enforcemen
Marsy’s Law, to the extent it amended former California Penal Code section 3041.5(b)(2)
rev'd sub nom. Gilman v. Schwarzene(, 638 F.3d 1101 (9th Cir. 2011). Prior to Marsy’s
Law, the Board deferred subsequent parole suitability hearings to indeterminately-senten
inmates for one year unless the Board determined it was unreasonable to expect that par
be granted the following year, in which case the Board could defer the subsequent parole

suitability hearing for up to five years. Cal. Pen. Code § 3041.5(b)(2) (2008). Marsy's La

3A court may take judicial notice of court record®dee MGIC Indem. Co. v. Weisman
803 F.2d 500, 505 (9th Cir. 198@&)nited States v. Wilsp31 F.2d 118, 119 (9th Cir. 1980).
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which applied to petitioner at his 2009 parole suitability hearing, amended section 3041.5
to impose a minimum deferral period of three years, and to authorize the Board’s deferral
subsequent parole hearing for up to seven, ten, or fifteen yid. 8 3041.5(b)(3) (2010).

The Constitution provides that “No State shall . . . pass any . . . ex post facto Law.”

b)(2)

of a

U.S.

Const. art. I, 8 10A law violates the Ex Post Facto Clause of the United States Constitution if

it: (1) punishes as criminal an act that was not criminal when it was committed; (2) makes
crime’s punishment greater than when the crime was committed; or (3) deprives a person
defense available at the time the crime was commiCollins v. Youngbloc, 497 U.S. 37, 52
(1990). The Ex Post Facto Clause “is aimeldas that retroactively alter the definition of
crimes or increase the punishment for criminal acHimes v. Thompsi, 336 F.3d 848, 854
(9th Cir. 2003) (quotiniSouch v. Schai, 289 F.3d 616, 620 (9th Cir. 2002 See also Cal.
Dep't of Corr. v. Morale, 514 U.S. 499, 504 (1995). The Ex Post Facto Clause is also viol
if: (1) state regulations have been applied retroactively; and (2) the new regulations have
a “sufficient risk” of increasing the punishment attached to the criHimes, 336 F.3d at 854.
The retroactive application of a change in state parole procedures violates ex post facto g
there exists a “significant risk” that such application will increase the punishment for the ¢

See Garner v. Jon, 529 U.S. 244, 259 (2000).
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In a class action for injunctive relief certified under Rule 23(b)(2) of the Federal Rules of

Civil Procedure, a court may, but is not required, to permit members to opt-out of the suit.

Crawford v. Honii, 37 F.3d 485, 487 n.2 (9th Cir. 1994). In certifyingGilmanclass, the

district court found that plaintiffs satisfied Ri#8(a) and Rule 23(b)(2)’s requirement that “thie

party opposing the class has acted or refused to act on grounds that apply generally to th
so that final injunctive relief or corresponding declaratory relief is appropriate respecting t
class as a whole See Gilman v. Fish, No. Civ. S-05-830 LKK GGH (Gilmar”), Dckt. No.

182 (March 4, 2009 Order certifying class pursuant to Rule 23(b)(2) of the Federal Rules

Civil Procedure), Dckt. No. 257 (June 3, 2Mi@th Circuit Court of Appeals Memorandum
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affirming district court’s order certifying c$as). According to the district court Gilmar, its
members “may not maintain a separate, individual suit for equitable relief involving the sa
subject matter of the class actiorGilmar, Dckt. No. 296 (December 10, 2010 Order) esee
alsc Dckt. No. 278 (October 1, 2010 Order), Dckt. No. 276 (September 28, 2010 Order), O
No. 274 (September 23, 2010 Order).

One of the plaintiffs’ claims iiGilmanis that Marsy’s Law’s amendments to section
3041.5(b)(2) regarding parole deferral periods violates the Ex Post Facto Clause because
applied retroactively, [they] create a significant risk of increasing the measure of punishm
attached to the original crimeGilmar, Dckt. No. 154-1 (Fourth Amended/Supplemental
Complaint), Dckt. No. 183 (March 4, 2009 Order granting plaintiff's motion for leave to file
Fourth Amended/Supplemental Complaint). With respect to this ex post facto claim, the g
Gilmar is comprised of “all California state prisoners who have been sentenced to a life
with possibility of parole for an offense that occurred before November 4, 2Gilmar, Dckt.
No. 340 (April 25, 2011 Order amending definition of class). Gilmanplaintiffs seek
declaratory and injunctive relief, including a permanent injunction enjoining the Board fron
enforcing Marsy’s Law’s amendments to section 3041.5(b) and requiring that the Board ¢
a new parole consideration hearing for each member of the Gilmar, Dckt. No. 154-1
(Fourth Amended/Supplemental Complaint) at 14.

Here, petitioner alleges he is a California state prisoner who was sentenced to a lif
with the possibility of parole for an offense that occurred before November 4, 2008. Dckt.
at 17. Accepting petitioner’s allegations as true, he is a memberGilmanclass. Petitioner
asks the court to issue a writ of habeas colid. at 5, but even if the court found that the
Board’s five-year deferral of petitioner’s next parole suitability hearing violated the Ex Pos
Facto Clause, it would not entitle petitioner to release on parole. Because the ex post fag
concerns only thtiming of petitioner’s next suitability hearing, success on this claim would

necessarily result in determinations that petitioner is suitable for parole and should be relé
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from custody. Rather, petitioner’s equitable relief would be limited to an order directing th
Board to conduct a new parole suitability hearing and enjoining the Board from enforcing
unconstitutional provisions of Marsy’s Law. This is the same relief petitioner would be en
to as a member of ttGilmanclass action.See Gilma, Dckt. No. 154-1 (Fourth
Amended/Supplemental Complaint) at 14.

Accordingly, the court finds that petitioner’s rights will “be fully protected by his
participation as a class member'Gilmar, and will therefore dismiss petitioner’s ex post fact
claim. See Crawford v. B¢, 599 F.2d 890, 892 (9th Cir. 197'see also McNeil v. Guthi, 945
F.2d 1163, 1165 (10th Cir. 1991) (“Individual suits for injunctive and equitable relief from

le
ANy

itled

(0]

alleged unconstitutional prison conditions cannot be brought where there is an existing class

action.”); Gillespie v. Crawfor, 858 F.2d 1101, 1103 (5th Cir. 1988) (per curiam) (“To allow
individual suits would interfere with the orderly administration of the class action and risk
inconsistent adjudications.”).
V. Conclusion

Based on the foregoing, the undersigned finds that petitioner’s claims lack merit an
should therefore be dismissed. There is nostfasiconcluding that a tenable claim for relief
could be pleaded if leave to amend were grangsk Jarvis v. Nelspd40 F.2d 13, 14 (9th Cir
1971) (petition for habeas corpus should not be dismissed without leave to amend unless
appears that no tenable claim for relief can be pleaded were such leave granted).

Accordingly it is hereby RECOMMENDED that:

1. Petitioner’s application for a writ of habeas corpus be dismissed; and

2. The Clerk be directed to close the case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l). Within fourteen
after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties. Such a document should be cay
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“Objections to Magistrate Judge’s Findings and Recommendations.” Failure to file objectlons
within the specified time may waive the right to appeal the District Court’s ¢ Turner v.

Duncar, 158 F.3d 449, 455 (9th Cir. 199Martinez v. Yls, 951 F.2d 1153 (9th Cir. 1991). In
his objections petitioner may address whether a certificate of appealability should issue in the
event he files an appeal of the judgment in this cSet Rule 11, Federal Rules Governing
Section 2254 Cases (“the district court must issue or deny a certificate of appealability when it

enters a final order adverse to the applicant”).

UNITED STATES MAGISTRATE JUDGE
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