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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | JOHN C. WARD, No. 2:11-cv-1657-GEB-EFB P
11 Plaintiff,
12 V. ORDER AND FINDINGS AND
13 | RICHARD IVES, et al., RECOMMENDATIONS
14 Defendants.
15
16 Plaintiff, a federal prisoner, is proceeding without counsel in timst¢utional tort action
17 | brought pursuant tBivens v. Six Unknown Named Agesft&ederal Bureau of Narcoticd03
18 | U.S. 388 (1971). He also asserts a common lavelkam pursuant to the Federal Tort Claims
19 | Act, 28 U.S.C. § 1346. There are several motions pending before the court which include] (1)
20 | plaintiff's motion to amend (ECF No. 41); (2)fdadants United States of America, Jay Salinas,
21 | Ryan Binford, and Joe Fieber’s motion to disn(iSEF No. 44); (3) plaintiff's motion to compe
22 | (ECF No. 52); and (4) plaintiff's requestgapplement his opposition to defendants’ motion to
23 | dismiss (ECF No. 56). For the reasons stated\edaintiff’s motions to amend and to compel
24 | are denied and his request to supplemenbpposition to defendants’ motion to dismiss is
25 | granted. In addition, the cournfis that defendants’ motion desmiss must be granted.
26 l. Plaintiff's Allegations
27 Plaintiff sustained a head injury while wankiin the recycling depament at the Federal
28 | Correctional Institution (“FCI”) Herlong. In treecond amended complaint, he claims that or
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July 13, 2009, while on his work assignment, Heffem a bin, approximately ten feet above ti
pavement. ECF No. 15, 8§ 1ll, 1§V, 11 3, 5. He was taken to the hospital, where he rece
a CAT scan and nineteen staples toeli® wound to the back of his hedd. 8 Il 1 1; § IV,
15.

Plaintiff claims that defendant Fieber, tihstitution’s “Safety Spcialist” and “Recycle
Supervisor,” “was told immediately prior to thecident that [plaintiff] was in danger of falling
and refused to act,” even though another prisbad fallen and broken his arm while performi
the same task, just six months earligt. 8 I(B), 1 5; § IV, 1 10, 58.

The recycling supervisors, defendants Binfandl Salinas, claimed that they did not les
about plaintiff's accident ui two days afterwardld. § IV, {1 2, 9. Nevertheless, it was
allegedly their responsibility to provigaintiff with anaccident reportld. 8 1ll, § ; 8 IV, 1 15-
17. Plaintiff claims that gy failed in this regardld. § 1V, 1 14, 18.

In the months following the accident, plainffirportedly experienced seizures, dizzin
ringing in his ears, and problems witision, balance, focus, and memong. 8 IlI, 1 2, 5. He

claims it was difficult to obtain medical treatnidrecause the medical department had no rec

of the accident, and plaintiff believed that prouaglthe department with a copy of the accident

report would help him obtain the treatment he neediecg IV, 1 19, 22, 60.

On November 1, 2010, plaintiff filed an adnstrative appeal requesting a copy of the
accident reportld. 8 1V, 1 19. On November 29, 2010, Binfaliegedly told plaintiff that he
would give him the accident report and othervafg documents, but only if plaintiff withdrew
his appeal.ld. 8 1V, § 21. Binford and Salinas subsequently presented plaintiff with an
incomplete and backdated accident reptdt.8 IV, 11 23-24. After seeg the deficient report,
plaintiff refused to cancel his appeal, and ddBnts refused to provide him with any accident
report. Id. 8 1V, { 26. Defendants Binford and Salirsdlegedly claimed thgtlaintiff was not on
his work assignment when the injury occur(ad assertion with which plaintiff adamantly
disagrees), and were therefore nojuieed to produce such a repoid. § 1V, 11 38-42, 63-65.
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Plaintiff claims that his medical care wiassther delayed following the filing of his
administrative appeald. 8§ IV, 1 49. However, he notes thvaten he told Binford he could not
get a doctor’s appointment, Binfordaired an appointment for hind. 8 IV, T 32.

According to plaintiff, defendants Salindginford, and Fieber violated his Eighth
Amendment rights by “requiring him to work immditions that were likely to cause serious
injury and did result in serious injury. Theyngealeliberately indifferertb a serious known risk
after [a] previous injury [had] recemptbccurred in the same work aredd. 8 V, 1. Plaintiff
also claims that Salinas and Binford “acte@ iretaliatory manner when the[y] promised to
provide a belated accident report, brought it torféif&j but refused to hand it over when Plaint
refused to dismiss his administrative remedig’ 8 V, § 4. Lastly, plaintiff claims that
defendant, the United States of America, isléamder the Federal Torts Claims Act because
“Defendants are federal employeexl Plaintiff suffered a serioligad injury while on the work
assignment he was required to report to each day 8 V, 1 5.

I. Plaintiff's Motion to Amend (ECF No. 41)

a. Background

Plaintiff filed his original complaint inuhe 2011. ECF No. 1. The court screened the

complaint in accordance with 28 U.S.C. § 1918&termined it did not state a claim upon whi¢

relief could be granted, and dissed it with leave to amend. EQlo. 11. Plaintiff filed a first

amended complaint in December 2011. ECF No. 12. Upon screening the first amended

complaint, the court found that some of the allege therein were cograble while others were

not. ECF No. 14. The court informed plaintiff tinegt could proceed with the claims identified
by the court as cognizable or insteflé, a second amended complaihd. Plaintiff then filed a
second amended complaint. ECF No. 15. Thetamiermined that for the limited purposes @
section 1915A screening and libéyatonstrued, the second amendedhplaint stated potential
cognizable Eighth Amendment claims again$eddants Salinas, Binford, Fieber, and Gufani

i

! Later, plaintiff voluntaity dismissed defendant Gni. ECF Nos. 31, 36.
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a First Amendment retaliation claim (and conspircketaliate claim) against defendants Sali
and Binford, and a Federal Tort Claims Aol against the United States. ECF No. 20.

Plaintiff subsequently moved to amend hisnptaint to assert a claim against defendat
“Graves” for violating an unspecified FedeBalreau of Prisons (“BOP”) rule, regulation, or
policy. ECF No. 31. After the court denittht motion on August 22013, plaintiff renewed
his request, which is now before the court. ECF No. 41.

b. Discussion
Like the initial motion, plaintiff's renewed motion to amend is denied. The order de

plaintiff's initial motion provided as follows:

Plaintiff also requested leave to further amend his complaint to add “G.
Graves” as a defendant, bdsgon allegations that Graves violated “BOP rules,
regulation and policies . . . amgfully issue[d] keys theavy equipment forklift, a
motor vehicle truck and compactor/bailerato inmate, without authorization and
no staff supervision to wit multiple acciuts occur|[rled specifically one with the
plaintiff.” ECF No. 31, | 72.

* % %

Here, the claim plaintiff wants to addse lacking in d&il that it cannot
be determined what specific cause of@cplaintiff intends tassert. There[fore],
the request to amend the complaint niestienied as futile because the proposed
amendment simply fails to state a claipon which relief may be granted. Rule
8(a)(2) of the Federal Rule$ Civil Procedure “requirea complaint to include a
short and plain statement of the claim shaythat the pleader is entitled to relief,
in order to give the defendant fair retiof what the claim is and the grounds upon
which it rests.”Bell Atl. Corp. v. Twombl|ys50 U.S. 544, 554, 562-563 (2007)
(citing Conley v. Gibson355 U.S. 41 (1957)). In plaintiff's proposed amended
complaint, he does not identify whichtbie BOP “rules, regulations, and policies”
Graves allegedly violated. Moreover, itdsubtful that any private right of action
would exist based on Graves’ purpamitbreach of a BOP regulatioBee Opera
Plaza Residential Parcel Homeowners Ass’n v. Hp&@§ F.3d 831, 836
(9th Cir. 2004) (“[1]t is the relevariaws passed by Congress, and not rules or
regulations passed by an administrative agethat determine whether an implied
cause of action exists.”Blexander v. Sandova@32 U.S. 275, 291 (2001)
(“Language in a regulation may invokg@avate right of action that Congress
through statutory text created, but itymeot create a righthat Congress has
not.”). Thus, plaintiff's motion to amenrds complaint in order to state a claim
against Graves for violating an unspeiffiBOP rule, regulation, or policy, is
denied.

ECF No. 36 at 2-3.
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That same analysis pertains hereairiff's renewed motion to amend does not
materially differ from the original motion. He @g seeks to add Graves (a federal employee
a defendant, claiming that Graves was negligpectuse he did not comply with certain BOP
regulations.SeeECF No. 41 (“[i]f Graves had followed BQpvlicy and not issued keys to hea
equipment without supervision [the] accident cbabt have happened, therefore proximate c
is established”). Once again, plaintiff failsgiead sufficient facts as to Graves to state a
cognizable claim for relief. Assuming from plaffis conclusory allegations that he intends to

assert a claim for negligence, i.e. that Gravesdplaintiff a duty of carand that he breached

that duty, allegations which the complaint fail<tearly state, such a claim fails as a matter of

law. The Federal Tort Claims Act provides thelusive remedy for “injry or loss of property,
or personal injury or death amgj or resulting from the negligear wrongful act of omission of
any employee of the Government while acting witihe scope of his office or employment,” 2
U.S.C. 8§ 2679(b)(1), and the United Stateseésahly proper defendant in a suit brought pursu
to the FTCA.FDIC v. Craft 157 F.3d 697, 706 (9th Cir. 1998) (“The FTCA is the exclusive
remedy for tortious conduct by the United Statewl it only allows claims against the United
States.”). Because only the United States may be sued for injuries arising from the neglig
of a BOP employee, any negligence claim agabraves necessarily fails. For these reasons
plaintiff's renewed motion to aemd (ECF No. 41) is deniéd.

[I. Plaintiff’'s Motion to Compel (ECF No. 52)

Plaintiff has also filed what he describesadsnotion to compel to dismiss defendants’
motion to dismiss.” ECF No. 52. While nottieely clear, plaintiff gpears to argue that
defendants failed to respond to his discovery estgiand, as a result, defendants’ motion to
dismiss must be denied. His discovery regisstight information abouthy defendant Binford
is no longer employed by the Bureau of Prisonsin&ff has not shown that he actually serve

defendants with any requests thscovery, but even if he hatthe consequence of defendants’

% The motion to amend is denied withoutther leave to amend because, as explained
infra, any FTCA claims against the United Statasing from plaintiff’'s July 2009 injury are
jurisdictionally barred.
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failure to respond would not be denial of their mntio dismiss. As a threshold matter, the cq
generally only authorizes discovery followinggttesolution of any motions to dismiss and the
defendants’ filing of an answer. Here, there ige®son to depart from that general practice,
any discovery related to Binford&smployment status ara/history would noassist the court in
resolving defendants’ motion to dismiss,igfhturns on purely questions of law and the
sufficiency of allegations in the complaint. Accimigly, plaintiff's motion tocompel is denied.

V. Defendants’ Motion to Dismiss (ECF No. 44)

Defendants argue in their motion to disniisat plaintiff's Federal Tort Claims Act
(“FTCA”) claim against the United States is trdue plaintiff's failure to timely present an
administrative claim. They further argue tkiz¢ second amended complaint fails to plead
sufficient facts to state eithetarst or Eighth Amendment clainBeeFed. R. Civ. P. 12(b)(1),
12(b)(6).

A. Legal Standards Under Rule 12(b)(1)

“Federal courts are courts of limitedigdiction. They pssess only that power
authorized by Constitution and statute . . Kkkonen v. Guardian Life Ins. Co. of Afill
U.S. 375, 377 (1994) (interhaitations omitted). Rule 12(b)(AJlows a party to seek dismissal
of an action where federal subject matteisgliction is lacking.“When subject matter
jurisdiction is challenged under Federal Rule afdedure 12(b)(1), the plaintiff has the burdef
proving jurisdiction in order to survive the motionTosco Corp. v. Cmtys. for a Better Env't
236 F.3d 495, 499 (9th Cir. 2001).

A party may seek dismissal for lack of juiisiibn “either on the face of the pleadings @
by presenting extrinsic evidenc&Varren v. Fox Family Worldwide, In(328 F.3d 1136, 1139
(9th Cir. 2003) (citing/Vhite v. Leg227 F.3d 1214, 1242 (9th Cir. 2000)). In a factual challe
the court may consider evidence demonstradingefuting the existere of jurisdiction. Kingman
Reef Atoll Invs., LLC v. United Statégll F.3d 1189, 1195 (9th Cir. 2008). “In such
circumstances, no presumptive truthfulness attaichpkintiff's allegationsand the existence ¢
disputed material facts will not preclude theltcaurt from evaluating for itself the merits of

jurisdictional claims.’ld. (quotingRoberts v. Corrother812 F.2d 1173, 1177 (9th Cir. 1987))
6
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B. Legal Standards Under Rule 12(b)(6)

To survive a motion to dismiss under Fed&ale of Civil Procedure 12(b)(6), a
complaint must contain “enough facts to state arctairelief that is plausible on its faceBell
Atlantic Corp. v. Twomb|\550 U.S. 544, 554-55, 562-63, 570 (20@3dating thathe 12(b)(6)
standard that dismissal is warradhif plaintiff can prove no set écts in support of his claims
that would entitle him to relief “has begnestioned, criticized, and explained away long
enough,” and that having “earned its retirement;isibest forgotten as an incomplete, negativ
gloss on an accepted pleading standard”). Tthesgrounds must amount to “more than label
and conclusions” or a “formulaic recitatiohthe elements of a cause of actioid” at 1965.
Instead, the “[flactual allegatiomsust be enough to raise a rightrelief above the speculative
level on the assumption that all the allegationihe complaint are wie (even if doubtful in
fact).” Id. (internal citation omitted). Dismissal may based either on the lack of cognizable
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.

Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

The complaint’s factual allegations are accepted as @herch of Scientology of Cal. u.

Flynn, 744 F.2d 694, 696 (9th Cir. 1984). The caamstrues the pleading in the light most
favorable to plaintiff and resodg all doubts in plaintiff's favorParks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Geneibdgations are presumed to include
specific facts necessary to support the cldimjan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

The court may disregard allegmans contradicted by the complaint’s attached exhibits.
Durning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 198%feckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1295-96 (9th Cir.1998). Furthermibwecourt is not reqred to accept as
true allegations contradictdxy judicially noticed facts Sprewell v. Golden State Warrip266

F.3d 979, 988 (9th Cir. 2001) (citindullis v. U.S. Bankr. Ct828 F.2d 1385, 1388 (9th Cir.

1987)). The court may consider matters of putdimord, including pleadings, orders, and othe

papers filed with the courtMack v. South Bay Beer Distributoiz98 F.2d 1279, 1282 (9th Cir.

1986) (abrogated on other groundsAstoria Fed. Sav. & Loan Ass’n v. Solimims®1 U.S. 104
7
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(1991)). “[T]he court is not required to accégmal conclusions cast the form of factual
allegations if those conclusions cannot reasonably be drawn from the facts alletge)’V.
Cult Awareness Netwark8 F.3d 752, 754-55 (9th Cir. 1994). Nor need the court accept
unreasonable inferences, or umkaated deductions of facGprewel] 266 F.3d at 988.

C. Pro Se Standards

The court is cognizant of pldiff's pro se status. Pro ggeadings are held to a less

stringent standard thahdse drafted by lawyerddaines v. Kerner404 U.S. 519, 520-21 (1972).

Unless it is clear that no amendrhean cure its defects, a prolggant is entitled to notice and
an opportunity to amend the complaint before dismidsapez v. SmitH203 F.3d 1122, 1127-2
(9th Cir. 2000) (en bancNoll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1987).

D. Discussiorf

a. Federal Tort Claims Act Claim

Plaintiff's tort claims against the United States must comply with the procedural
requirements imposed by Congress, includivegrequirement for timely exhaustion of an
administrative claim process. Under the doetiwf sovereign immunity, actions against the
United States may not be maintaireeatept by its express consehinited States v. Testan24
U.S. 392, 400 (1976poe v. Attorney Gen. of U,941 F.2d 780, 788 (9th Cir. 1991). Althoug
Congress has consented to suits against the Usiigeels under the FTCA,ipr to litigating a tort
claim against the United Statesplaintiff must first file an administrative claim with the
appropriate federal agency. 28 U.S.C. § 2673ag¢sentation of an FTCA claim must be mac
within two years of thaccrual of the claimant’s cause ofian. 28 U.S.C. § 2401(b). A claim
deemed “presented” to the fedeagency upon its receipfee28 C.F.R. § 14.2(a)facek v. U.S
Postal Serviced47 F.3d 1248, 1249 (9th Cir. 2006) (lbax rule does not apply to FTCA

S

3 After defendants’ motion to dismiss was fully briefed and submitted for consideratrl‘on by

the court, plaintiff requested that the cownsider several “supplemental” filings in oppositio
to defendants’ motion, including his: (1) Febmua8, 2014 “Response to Defendants’ Reply”
attached exhibits (ECF No. 51); afy May 22, 2014 affidavit (ECF No. 555eeECF No. 56.
These filings are neither authorized by the Fddeuées of Civil Procedure nor the court’s locg
rules. In an abundance of caution, however, buwa filings have been considered in resolvin
defendants’ motion.
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cases). A civil action may not be instituted until an administrative claim has “been finally o
by the agency in writing and sdny certified or registered mail.ld. The administrative claim
requirement under the FTCA is jadictional and cannot be waive@adwalder v. United States
45 F.3d 297, 300 (9th Cir. 1995). In addition, coartsrequired to gttly construe the
exhaustion requiremen¥acek 447 F.3d at 125Gee id(where exhaustion conditions not
satisfied, action may not proceed “merely becaliseissal would visit a harsh result upon the
plaintiff”).

Here, plaintiff failed to allegéhat he presented an FT@hRim within two years of the
incident giving rise to his claimsHe argues in his opposition Hrtbat he satisfied the FTCA'’s
claim requirement because he submitted numerous prison grievance forms and some of t
responses thereto were either delayedever received. ECF No. 49 at 1s2g als&ECF No. 51
at 8-10? He also suggests that the lettersinete on November 18, 2010 and December 22,
2010, regarding his efforts to exhaust the prigioavance process, satisfy the FTCA'’s claim
presentation requirement. ECF No. 49 at 4443-Plaintiff’'s arguments necessarily fail.
“[P]rison grievances are not sufficient teh@ust administrative remedies under the FTCA
because ‘exhaustion requirements for adstiative remedies through the BOP’s inmate
grievance system differ from the exhaustion negnents for filing a claim under the FTCA.”
Petty v. ShojaeiNo. EDCV 12-1220 JAK, 2013 U.S. LEXIES6636, at *7 n.3 (C.D. Cal. Sept.
27, 2013) (quotindg/cDaniels v. Richland Co. Public Defenders Offi2@12 U.S. Dist. LEXIS
65262, 2012 WL 1565618 at *5 (D. S.C. Mar. 27, 201&)nilarly, the letterso which plaintiff
refers were not properly filed “@ims” for purposes of the FTCASee28 C.F.R. § 543.31 (Filing
a Claim);Blair v. United States304 F.3d 861, 864 (9th Cir. 2002)dtering that a claim include
(1) a written statement sufficiently describing the injury to enable the agency to begin its o
investigation, and (2) a “sum certain damages claim”). Thus, plaintiff's prison grievance fil
and his related efforts to exhatisat grievance process neitlieplace nor satisfy the FTCA'’s

claim presentation requirements.

* For ease of reference, all references to pamebers in plaintif§ filings are to those
assigned via the court&dectronic filing system.
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In addition, plaintiff's suggesn that his claim did not actually accrue until January 1
2013, the date he claims he “findlleceived a diagnosis relatedttee injuries he sustained in
the 2009 fall, must also bejeeted. ECF No. 49 at 3-4ee alsd&CF No. 51 at 6 (arguing he di
not know, until years after the accident, that tb@dent had “caused his [medical] problems”)
“As a general rule, a claim accrues when a pfaiknows or has reason to know of the injury
which is the basis of his actio@hd when “plaintiffs [know] bdt the fact of injury and its
immediate physical causeHMensley v. United StateS31 F.3d 1052, 1056, 1057 (9th Cir. 200
(internal quotations omitted). It is readily appdriEom plaintiff's own allegations that his clair
accrued immediately upon his injury in July 2009, and that he could have timely complied
the FTCA'’s claim presentation requireme®ee generalfeCF No. 15 (Second Amended
Complaint);see alsceCF No. 49 at 13-14 (explaining that duly 13, 2009, he fell from ten fee
onto the pavement, was knocked unconsciousarffwol of [his] own blood,” “stopped
breathing for five minutes or more,” sufferedaund to the back of his head “shaped like a
spider web,” received nineteen stitches ar@AT scan, and “startdthving seizures a few
months later”). Plaintiff had all of the informman he needed in order to timely comply with th
FTCA claim presentation requiremenhe did not need to know thdl extent of his injuries in
order to so comply.

Exhibits attached to plaintiff's oppositigalso confirmed by evidence submitted with

defendants’ motiot show that it was not until Septéer 13, 2012, that plaintiff completed the

proper form for filing an FTCA claim and dended a sum certain. ECF No. 49 at 27, 34; EC

No. 44-1 (Declaration of Jennifer Vickers, “Vickddgcl.”). Another exhili shows that the U.S
Department of Justice denied plaintifBgptember 2012 claim because it was not timely
presented within two years of the accrual of his claim. ECF Nat 38; Vickers Decl.

i

> Consideration of materialutside the pleadings does metcessarily convert a Rule
12(b)(1) motion into one for summary judgmeimiotics Research Corp. v. Heckl&d0 F.2d
1375, 1379 (9th Cir. 1983). Here, defendants’ evddesimply confirms what is established th
complaint itself, as the plaintiff's attachmeate part of the complaint and may be properly

considered on a Rule 12(b) motioee v. City of Los Angele250 F.3d 668, 688 (9th Cir.2001).
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Plaintiff contends that the time for presentargFTCA claim should be tolled in light of

his “diminished capacity” following Biinjury, coupled with the fathat he is uneducated in thée

law and has limited legal regrces. ECF No. 49 at &e alsd&ECF No. 55 at 4 (claiming he wa

“confused” as to when he should file his FTClaim). In the two gars following the July 2009

incident, however, plaintiff was &bto draft numerous letters apdson grievances related to his

claim of injury. See, e.g., idat 23 (January 29, 2011 prisoneyance); 39 (November 4, 2010
request for injury form); 42 (November 18, 2Q&Quest regarding medicedre for injuries
stemming from July 2009 head injury); 66 (November 19, 2010 request for BOP documen
related to July 2009 injury). Plaintiff's own ittngs demonstrate that leas fully capable of
presenting an FTCA claim within the time alled, but failed to do so. Accordingly, even
assuming it would otherwise be availablesrthis no basis for equitable tolling here.
Because plaintiff did not file an FTC&dministrative claim until September 2012, his

claim was untimely and any attempt to cure weould be futile. Therefore, the court lacks

subject matter jurisdiction over plaintiff's FTG#aim and it must be dismissed with prejudice!.

b. First Amendment Claim

Defendants argue that plaintiff fails to sta First Amendment retaliation claim agains
either Binford or Salinas. Tstate a viable First Amendmentakation claim, a prisoner must
allege five elements: “(1) An assertion thattate actor took some adverse action against an
inmate (2) because of (3) that prisoner’s pri@@conduct, and that suektion (4) chilled the
inmate’s exercise of his First Amendment riglaisg (5) the action didot reasonably advance
legitimate correctional goal.Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2005). The
First Amendment protects a prisonatight to file prison grievancedd. at 567.

Defendants note that plaintiff's chief complaint against them is they did not provide
with an accident report. Althoughaintiff's complaint refers tohis conduct as “retaliatory,”

defendants contend that a fair reading of the d¢aimipdoes not support plaintiff's claim that th

® For that reason, the court need not addile$sndants’ alternate arguments for dismis
of the FTCA claim.SeeECF No. 44 at 4-5 (arguing thaetiRTCA claim must be dismissed
because the Inmate Accident Compensation Aglaisitiff’'s exclusive remedy against the Unit
States).

11
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failure to provide the report was figtaliation for plaintiff's filing of the grievance requesting th
report. Rather, plaintiff alleges in the comptahat defendants would not produce the report
the grounds that his accident was not work-relageeECF No. 15, § 1V, 1 38-40 (*when |

asked for the accident report, Binford and Salatssmpted to change the designation to mak
appear | was only working for ‘Setly,”); 11 41-42 (“I requested #t staff change the erroneou

report that stated | was ‘not spfezally assigned to the recyclirgdgtail,” . . . [as] they are trying

e

on

to make it appear that [safety and recycling]sagarate departments, since the accident”); 1y 63-

64 (“Salinas and Binford have deliberately lied to state that such a report doesn’t need to |

out under this work assignmeritiusition”); § 65 (“Salinas and Biaofd lied when they stated that

Plaintiff’'s work assignment did not include retigg duties”). Indeed, iexplaining defendants’
motive for refusing to produce thheport as requested in his gramce, plaintiff claims that
defendants went “out of their way to abtate and confuse the issues,” “deny any
accountability,” and “tr[ied] to bldc[his] efforts, claiming that #injury was not work related
.0 1d. 81V, 1 28. These allegations suggestnast, that Binford and Salinas were
attempting to defeat plaintiffgrievance, not that they weretaliating against him for having
filed it.

Plaintiff's arguments in opposition toféadants’ motion only support defendants’
reading of the complaint. Plaintiff assertattdefendants responded to his grievance with the

following statement:

Please be advised that tearno BP-140 Form (accidergport) for the injury

sustained. It has been determined yoteweorking outside of your job you were

assigned according to the BP-169 (A& jdescription forms). You are to do

only the job assigned and trained for.e™afety department has not authorized

you to work on recycling equipment or in recycling detail.
ECF No. 49 at 12. Plaintiff arguésat “it is evidenfrom what [he] obsered” that defendants
actions were “retaliatory,” given their “failure pyovide accident rep@tand “clear appearanc
of vindictiveness.” ECF No. 55 at 4. He further asserts that defendants’ failure to provide
accident report was done to “hid[e] their inapprai@ action” and violated the First Amendme

because “witnesses and the Pldintiere never allowed to tell €ir stories and accounts.” ECH
12
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No. 51 at 11. Plaintiff also maintains that an dent report should have been issued and tha
defendants “willfullly] conceal[ed] [] reports” a@n‘with[eld] evidence.” ECF No. 49 at 7-8.

Plaintiff confuses alleged improper handlioiga complaint with acts of reprisal for
having filed it. None of platiff's contentions lend support tov@able claim of retaliation.
Rather, they suggest that defengdaditi not want to be held @ansible for plaintiff's accident,
refused to classify it as work related, andluat basis, refused to produce a report. The
allegations, if taken as true, fail to establisat defendants tookg adverse action against
plaintiff becausdne engaged in protected conducbtigh the prison’s grievance process.
Accordingly, plaintiff fails to state a plausibférst Amendment retaliation claim (and conspirg
to retaliate claim).

Plaintiff was previously informed of thequirements for stating a First Amendment
retaliation claim.SeeECF No. 11 at 8. He makes no shogvthrough his opposition that the
deficiencies in his retaliationam could be cured by further amendment. Accordingly, the ©
should be dismissed without further leave to ame®ee Silva v. Di Vittorio658 F.3d 1090,
1105 (9th Cir. 2011) (“Dismissal of a pro se comglavithout leave to anrel is proper only if it
is absolutely clear that the deficiencieshd complaint could not be cured by amendment.”
(internal quotation marks omittedPpe v. United State$8 F.3d 494, 497 (9th Cir. 1995) (“[A]
district court should grant leave to amend eWer request to amend the pleading was made
unless it determines that the pleading couldbsotured by the allegan of other facts.”).

c. Eighth Amendment Claim
Plaintiff also claims thatlefendants Binford, Salinas, aRkber violated his Eighth

Amendment rights by “requiring him to work immditions that were likely to cause serious

injury and . . . were deliberatelgdifferent to a serious known kisafter [a] previous injury [had|

recently occurred in the same work area.” EQFE Db, 8V, 1 1. Defendanargue that plaintiff
has not alleged sufficient facts to keaout an Eighth Amendment violation.

It is important to differentiate a commomigersonal injury tort claim for negligence
from an Eighth Amendment claim of cruel and uralgpunishment. “[O]nly those deprivationg

denying the minimal civilized measuof life’'s necessities are sufficiently grave to form the b
13
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of an Eighth Amendment violationWilson v. Seiter501U.S. 294, 298 (1991) (internal citatigns

omitted). A prison official violates the Eighth Amendment’s proscription of cruel and unus
punishment where he or she depg\a prisoner of those necessitsgth a “sufficiently culpable
state of mind.”Farmer v. Brennan511 U.S. 825, 834 (1994). A showing of negligence or g
negligence is not sufficientd. at 835-36\Wood v. Housewrigh©00 F.2d 1332, 1334 (9th Cir.
1990). Rather, a prisoner must show that therdiefiet acted with “deliberate indifference” to |
health or safetyFarmer, 511 U.S. at 834. To do so, the prisoner must establish that the
defendant knew of and disregarded an esigesisk to his health or safetyd. at 837, 842
(knowledge can be inferred from the obviousnessefidk). A prison official may thus be free
from liability if he or she didhot know of the risk or took reasable action in response to the
risk. 1d. at 844.

Here, plaintiff's allegationas to his working conditions do not establish that any
defendant knowingly disregarded an excessive risk to plaintiff's safetylaktdy alleges that h
fell while working and was seriously injured. Howee, it is not at all clear from the complaint
exactly what caused plaintiff to fall, i.e., a ladalance, faulty equipment, etc. The vague
allegation that another prisoner broke his arrifevassisting with ta same task 6 months
previous,” is not enough to demonstrate thatworking conditions themselves posed an
excessive safety risk, that the defendants knetlvaifrisk, and that #y knowingly disregarded
it. ECF No. 15, 81V, 1 10. Nor does the allegation demonstrate that Binford, Salinas, or F
were aware of the previous accident. In factnpiffialleges that “[n]o acident report was filed’
with respect to the prior accidend., § IV,  58.

Moreover, plaintiff does not allege that anytleé named defendants intended the acci
or were otherwise directly responsible for it. Plaintiff claims thahaeBinford nor Salinas
were at work on the day of the accident, and niegther learned of the accident until two days
after it happened.ld., 8 IV, 117, 9. The only allegan that relates to Fieb&s that he was told
“immediately prior to the accidethat [plaintiff] was in dangeof falling and refused to act.ld.,
81V, 1 10. Plaintiff implies thatieber could have and should have prevented him from falli

i
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but provides no facts to support swhallegation. At best, pl#iff alleges that someone told
Fieber that he might fall, and Fielfarled to act when he could have.

For these reasons, plaintiff does not sufficieatlgge that his wiing conditions posed
an excessive risk to his safety, or that any migd@t knowingly disregardetat risk. At worst,
plaintiff's allegations suggest that defendants were nedligdagligence, however, is

insufficient to support an Eighth Amendment clai8ee O’Neal v. EB66 F.2d 314, 314 (9th

Cir. 1989) (per curiamygee also Whitley v. Alberd75 U.S. 312, 319 (1986) (allegedly unlawiul

action “must involve more than ordinary lack of duzge for the prisoner’s intests or safety.”).
Therefore, defendants’ motion to dismiss Eighth Amendment claim must be granted.
Additional allegationancluded in plaintiff's opposition to dendants’ motion to dismiss
raise the question of whether the deficienaigslaintiff’'s claim could be cured by further
amendment. First, plaintiff more clearly explains the cause of hisSa#, e.gECF No. 49 at
13-14 (explaining that his job wastail cans from the recycle bingto the crusher, that to
completely remove all of the cans it was necessargifo to step into the bin to shovel them o

and that while performing this task, theddely made” bin, constructed of plywood, tipped,

ut,

causing him to be thrown from the bin to the a#ipghelow). He also explains why the procesg of

bailing cans from the recycling bins was dangerdése, e.g., icat 11 (alleging that instead of

using the proper metal recycling bins, Salinas amddBa fabricated “makeshift” bins out of us

wood pallets); ECF No. 51 at 2 (alleging that thevpyusly injured inmate “was doing the same

job, using the same process,ngsthe ill-made wood boxes, whie had the same accident thg
shattered his elbow and upper arm”). In additiplaintiff alleges n& facts suggesting that
defendants Salinas, Binford, anetber were aware of the damnges working conditions, but
disregarded the known safety issknd ordered plaintiff to ctinue working. ECF No. 51 at 2
(alleging that Fieber ardecycling staff” chose téhide” the prior accident)d. (alleging that
Salinas and Binford had issued a “stawgdorder” for plaintiff to do his job)d. at 4 (alleging tha
“[a]ll Defendants had prior knowledge of the dangerous hazardous work recycling prodess

at 2 & ECF No. 49 at 8, 84 (alleging that Fielvenp knew of the “makeshift” process, had bes

d

19°)

—+

warned that plaintiff's attempt to empty the cémsn the bin “looked . . . like an accident waiting

15
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to happen, and [that] another inmate had Hrgkeis arm doing the same job a few months
previous”). In light of these additional alldgas, which are not in the current complaint,
whether plaintiff will be abléo amend his complaint to properly state an Eighth Amendment
Bivens claim is a close enough question that he should be granted leave to amend his Eig
Amendment claim against defendants Salinas, Binford, and Fieber.
Order and Recommendation
Accordingly, IT IS HEREBY ORDERED that aintiff's motions to amend and to comp
(ECF Nos. 41, 52) are denied, and his regtoestipplement his opposition defendants’ motior
dismiss (EF No. 56) is granted.
Further, IT IS HEREBY RECOMMENDED that:
1. Defendants’ motion to dismigECF No. 44) be granted,;
2. Plaintiffs FTCA and First Amendment ctas be dismissed without leave to ameng
and with prejudice;
3. Plaintiff's Eighth Amendment claim agairg¢fendants Salinas, Binford, and Fiebe
be dismissed with leave to amend;
4. Plaintiff be granted leave fde a third amended complaint, consistent with these
findings and recommendations and limitecan Eighth Amendment claim against
defendants Salinas, Binford, and Fieber, withinty days of the filing date of any

order adopting these recommendations.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
1

1

1

i
16




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: September 4, 2014.
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