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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARIO A. WILLIAMS, No. 2:11-cv-01687 LKK AC P
Plaintiff,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

GARY SWARTHOUT, et al.,

Defendants.

Plaintiff, a state prisoner, proceeds prasd in forma pauperis with a civil rights
complaint filed pursuant to 42 U.S.C. § 1983isliatter was referred the undersigned by
Local Rule 302 pursuant to 28 U.S.C. 8§ 636(b)urrently pending before the court is
defendants’ motion for summajydgment, ECF No. 42, as wel$ their motion to strike
evidence submitted in opposition by plaintiff. ESo0. 45. The court has considered plaintiff’
opposition to the motion, the documents submitted on August 6, 2013, supplementing plai
third amended civil rights complaint, as wellthese documents originally filed with the third
amended complaint. ECF Nos. 43, 40, 14. For the reasons discussed below, the undersi
recommends granting defendantsdtion for summary judgment.

l. Allegations of the Complaint

In his third amended complaint, plainti#flieges that defendants were deliberately

indifferent to his serious mezil needs by delaying the schedglof his carpalunnel release
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surgery. ECF No. 14 at 3. Named in the complare three defendant#ustin, the CEO of
Health Care Services at California Statséth-Solano (“CSP-SOL")Traquina, the Chief
Medical Officer (“CMQ”) at the same prisoand Mefford, a Correctional Health Services
Administrator II. ECF No. 14 at 2-3.

The third amended complaint alleges thavlisy 2009, plaintiff received back surgery.
Id. at 6. On June 1, 2009, plaintiff was searaf@ollow-up visit and complained of numbness
and pain in his right hand. 1d. On J@12009, plaintiff was diagnosed with carpal tunnel
syndrome and was referred to a hand surgébrat 6-7. A nerveanduction study was also
ordered on that date and performed on BHe&009._Id. at 6-7. The study revealed nerve
damage to plaintiff's right arm and hand. &t.7. On August 26, 2009, plaintiff had another
consultation with his neurosurgeon who refetned to another hand surgeon. Id. at 8.

Throughout the months of July, August, and September 2009, plaintiff submitted
numerous Health Care Request Forms (CDC 786&)plaining about the pain in his right han
wrist, and arm, and requesting to see the Isamgeon. ECF No. 14 at 7-8. On October 1, 20
plaintiff received a response s requests indicating that tvas being placed on the waiting li
for orthopedic surgery because the prison wasamthist of changing orthopedic providers. |
at 8-9. Plaintiff filed an inmate grieve@ and received a response on November 17, 2009
indicating that he would be scheddlfor hand surgery within the next six months. Id. at 9. A
pursuing further administrative appeals, he receegsntially the samesmonse._Id. at 9-10.

On February 1, 2010, Defendants Austin, Mefford, and Traquina were notified that
plaintiff needed to be temporgrremoved from the prison fanedical reasons. ECF No. 14 at
10. On the same date, plaintiff met witle orthopedic surgedor consultation who
recommended carpal tunnelaase surgery to correct the nedamage to plaintiff's right hand.
Id. at 10-11. Plaintiff wasfially scheduled for hand surgesg May 28, 2010, but states that 1
still suffers from hand pain and problems steing from the delay in surgery. Id. at 11.

[l DefendantsMotion for Summary Judgment

On September 23, 2013, defendants filed aondor summary judgment on the grounc

that: 1) defendants did not personally parti@gatany constitutional @lation; 2) defendants
2
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were not deliberately indifferg to any known, serious medicaed; 3) plaintiff received
appropriate medical care; 4)anitiff suffered no harm as a result of any delay in scheduling

surgery; and, 5) defendants are entitled tdifighimmunity. ECF No. 42. Accompanying the

motion was a notice pursuant_to Rand v. Rowland, 154 F.3d 952, 962-63 (9th Cir. 1998) (&

banc). ECF No. 42-1.

[l. Defendants’ Motion to Strike Plaintiff's Evidence

Defendants object to portions pihintiff’'s declaration as well as his unauthenticated
exhibits submitted in opposition to the motion $ammary judgment on tigrounds that they ar
inadmissible. ECF No. 45. With respect to piéfis declaration, defendds contend that he ha
no personal knowledge that defendants were awahris @omplaints regarding his hand surge
Id. at 2. The portion of his deshtion stating as much is mesgeculation. ECF No. 45 (citing
ECF No. 43 at 25, { 4).

Pursuant to Rule 56(c)(4) tife Federal Rules of Civil Predure, an affidavit submitted
in opposition to a summary judgment motion “must be made on personal knowledge, set ¢
that would be admissible in evidence, and showtti@affiant or declarant is competent to teg
on the matters stated.” At tsemmary judgment stage, the doi@cuses not on the admissibili

of evidence's form but on the admissibility af @ontents. Block v. City of Los Angeles, 253

F.3d 410, 418-19 (9th Cir. 2001). As plaintiff wdudot be competent to testify about the
defendants’ state of mind, the motion to strike gagion of plaintiff's affidavit will be granted.
The remainder of defendants’ motiornstoke plaintiff’'s medical records as
unauthenticated will be denied @snecessary. As a matter of judicial economy, the court fin
unnecessary to reach the portion of the sumqualgment motion pertaining to plaintiff's
medical treatment. Therefore, the court wW#éiny the motion to strike this evidence.

V. Leqgal Standards Summary Judgment Pursuant to Rule 56

Summary judgment is appropriate whenrtin@ving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).

Under summary judgment practice, thevimg party “initially bears the burden of
3

124

n

e

1S

Y.

ut fac
ify
Ly

[=7

dsit




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

proving the absence of a genuine issue of matagal’ In re Oracle C@. Securities Litigation,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the reco
including depositions, documents, electronicaliyrestnformation, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or that thves® party cannot produce admissible evidence t
support the fact.” Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-moving party bears the f
of proof at trial, “the moving party need only peothat there is an absence of evidence to suj
the nonmoving party’s case.” Oracle Corp., 627 F.3d at 387 (citing Celotex, 477 U.S. at 3
see also Fed. R. Civ. P. 56(c)(1)(B). ¢ed, summary judgment should be entered, after
adequate time for discovery and upon motiomjag} a party who fails to make a showing
sufficient to establish the existence of an elemesséntial to that party’case, and on which tha
party will bear the burden of proof at trighee Celotex, 477 U.S. at 322. “[A] complete failur
of proof concerning an essential element eftbnmoving party’s casecessarily renders all
other facts immaterial.”_ldIn such a circumstance, summary judgment should be granted,
long as whatever is before the district court destrates that the standdor entry of summary
judgment, . . ., is satisfied.” Id. at 323.

If the moving party meets its initial respdmity, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n. The opposing party must demonstrate tha

fact in contention is materidlg., a fact that might affetihe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.ImM77 U.S. 242, 248 (1986); T.W. Elec. Sery.

Inc. v. Pacific Elec. Contractors Ass’n, 809 F6&ab, 630 (9th Cir. 1987), andat the dispute is
4
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genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establihe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively iriatsor. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffgiring versions of the truth g

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierd
the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County TransittAarity, 653 F.3d 963, 966 (9tir. 2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. See Richards v. Nielsen Freightds, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally,demonstrate a genuine issue, the opposin
party “must do more than simply show that theresome metaphysical doubt as to the materig
facts . ... Where the record taken as a wholedomotl lead a rational trief fact to find for the
nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation

omitted).
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On February 2, 2012, the court advised pl#infithe requirements for opposing a motion

pursuant to Rule 56 of the éieral Rules of Civil Proceder See Rand v. Rowland, 154 F.3d

952, 957 (9th Cir. 1998) (en banc), cermigd, 527 U.S. 10351099), and Klingele v.
Eikenberry, 849 F.2d 409 (9th Cir. 1988).
V. Facts

For purposes of the instant summary judgnmeation, the court finds that the following

facts are undisputed:

! While the parties’ pleading®ntain additional facts, both dispdtand undisputed, pertaining
the medical history and treatmaegitplaintiff, the court does not discuss them here because t
are not necessary for resolution of fending motion for summary judgment.
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Undisputed-acts

. At all relevant times, Plaintiff Mario Williams (F-96771)
was an inmate in the custody of the California Department of
Corrections and RehabilitatiofCDCR) and was housed at
California State Prison-Solano (CSP-SOL). ECF No. 14.

Defendant M efford

. At all relevant times, Cowisr Mefford was employed at
CSP-SOL as a Correctional Health Services Administrator |l
(CHSA II). ECF No. 42-5 at { 1.

. As a CHSA I, Counselor Meftbs duties included serving
as the administrator of the Correctional Treatment Center. ECF No.
42-5 at 2.

. The Correctional Treatment Gargrovides inpatient health
services to inmates who dnbt require acute care. Id.

. Counselor Mefford was responsible for planning,
organizing, and directing clinicand health serees, including
radiology, laboratory, physical tregy, environmental, medical
records, and foodral nutrition. Id.

. Counselor Mefford worked withedical, custodial, nursing,
and mental health managers anchamstrators to formulate overall
policy for health care operatis at the facility._1d.

. Counselor Mefford also wedk in conjunction with other
health care managers to reviawd respond to health care appeals
and coordinate related inmate grievance matters. Id.

. One of Counselor Mefford’'s duties was to respond to
inmate grievances at the First Level of Review. Id.

. However, Counselor Mefford did not respond to the
grievance submitted by inmate Mario Williams (F-96771) regarding
the treatment of his carpal tunnel injury. Id.

. The Request for Authorimat for Temporary Removal for
Medical Reasons bears Counselor Mefford’s printed name, but it
does not bear her signatureCompare ECF No. 42-5 at I 5
(Mefford Declaration) with ECF &l 14 at 40 (authorization form).

. The Request for Authorization of Temporary Removal for
Medical Reasons shows that Willams was being transported
outside of the prison for speciaitare. ECF No. 42-5 at { 5; ECF
No. 14 at 40.

Defendant Dr. Traguina

. At all times relevant to William’s claims, Dr. Traquina was
employed as Chief Medical Officé€EMO) at California CSP-SOL.
ECF No. 42-7 at | 1.

6
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. As CMO, Dr. Traquina’'sduties included directing
supervision of medical professinpractices, medical resource
management, medical program management, and the medical
delivery system. ECF No. 42-7 at | 2.

. Dr. Traquina’s duties included ensuring that the institution
conducted clinical aspects of meali programs in accordance with
California Prison Healthcare Sergg requirements and generally
accepted medical standards of care. Id.

. Dr. Traquina’s duties alsocluded responding to inmate
grievances at the Secondvet of Review. _Id. at { 3.

. Dr. Traquina did not respondtte grievance that inmate
Mario Williams (F-96771) submitted regarding the treatment of his
carpal tunnel injury._Id.

. The Request for Authorization of Temporary Removal for
Medical Reasons shows that Willams was being transported
outside of the prison for specialty care. Id.

. The Request for Authorization of Temporary Removal for
Medical Reasons bears Dr. Traqusgrinted name, but it does not
bear his signature._Id.

. In a request for interview, dated April 27, 2010, Williams
indicated that he had concerrimat his medical care. ECF No. 42-
7 at 1 4; ECF No. 14 at 47.

. In response to the requestifiberview, Dr. Traquina’s staff
was assigned to investigate Williams’s concerns. Id.

. The investigation found that Williams [had] been seen in
February and was scheduled focansultation or procedure in the
next month._lId.

. During the times relevant to Williams'’s claims, requests for
specialty services were typically made by a patient-inmate’s
primary care provider, who would submit a Physician’s Request for
Services, CDC Form 7243. ECF No. 42-7 at § 6.

. The Physician’s Request for Services was initially processed
by the Utilization Management K&e who entered the information
on the form into the InterQuabmputer-based database. Id.

. InterQual is a set of medisthndards thaare clinically
based on best medical practices, clinical data, and medical
literature. Id.

. InterQual criteria are a firsisd screening tool that assist
medical providers in determimy whether a proposed service is
clinically indicated orif further evaluation of the patient is
necessary. Id.
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. Once a patient’s medical information is entered into the
database, InterQual indicates etther the requested service or
procedure is medically recommended. Id.

. After entering information from the Physician’s Request for
Services form, the Utilization Management Nurse would forward
the InterQual results to the @h Physician and Surgeon, who
would review the InterQuaecommendation. Id.

. If InterQual indicated thdhe service or procedure was
medically recommended, the Chief Physician and Surgeon would
usually approve the request. Id.

. Once a request for services was approved, an outside
scheduler scheduled the prdaee with the provider. 1d.

. The scheduling of outside dreal services was performed
by non-medical personneECF No. 42-7 at 7.

. If the Physician’s Request for Services was denied, the
primary care physician could appetile denial to the Medical
Authorization Review Committee (MAR). Id. at { 6.

. If the MAR denied the requestyent to the final level of
review, the Health Care Rew Subcommittee. Id.

CEO Austin
. At all relevant times, Defdant Austin was employed as

B.
Although plaintiff denies the accuracy of defendants’ statementtsf feertaining to the

defendants’ lack of responsibilifgr approving or scheduling sweges as well as their general

Chief Executive Officer, Health Care Services (CEO) at CSP-SOL.
ECF No. 42-6 at 1 1.

. As CEO, Defendant Austin was responsible for
administratively coordinating the twenty-four hour a day, seven-
days a week operation of health caeevices at CSP-SOL. Id. at {
2.

. Austin was responsible for establishing and maintaining a
management program that ensured that health care services comply
with appropriate standards, legalmdates, and strategic plans. Id.

. Austin worked with custody, medical, mental health, dental,
nursing, other health care manegeand the Warden to ensure
compassionate, safe, timely, effiee, efficient, and patient-
centered care. Id.

. Austin also supervised pragr managers responsible for
administrative service functiongithin the institution._lId.

PurportedhyDisputedFacts

8
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unawareness of the medical neefisxdividual inmates, there %0 conflicting evidence on this
point. Plaintiff merely cites to the geneBality Statements for the positions held by the
defendants, which describe the overall respdlitg#ls and desirable qliications for such
positions._See ECF Nos. 42-5 at 4-7; 42-6 at Z] 425-8. This evidence does not contradict
defendants’ specific declaratiotigat they were not responsilitg scheduling plaintiff's carpal

tunnel surgery and that they didt personally review the requésttemporarily renove plaintiff

from the prison for medical reasons. See ECF Md<$ at 2; 42-6 at 4-6; 42-7 at 3; 43 at 9-1Q.

Therefore, the court deems the faliag additional &cts undisputed.

Defendant M efford

. Counselor Mefford was not responsible for approving or
scheduling surgeries or other dial services._Id. at 3.

. As a CHSA IlI, Counselor KMerd was generally not aware
of the medical needs of individual inmates. Id. at | 4.

. Counselor Mefford did noteview the Request for
Authorization of Temporary RemoMr Medical Reasons attached
to William’s Third Amend[ed] Complaint. ECF No. 14 at 40; ECF
No. 42-5 at § 5.

Defendant Dr. Traquina

. As CMO, Dr. Traquina wasot generally aware of the
medical needs of individual inmates. Id.

. Dr. Traquina did not reviethe Request for Authorization
of Temporary Removal for Medical Reasons attached to Williams’s
Third Amended Complaint. ECF No. 42-7 at { 4; ECF No. 14 at

40.
. As CMO, Dr. Traquina was not responsible for approving or
scheduling surgeries. Id. at{ 7.
. Requests for surgery wergiegved by the Chief Physician
and Surgeon, not the CMO. Id.

CEO Austin
. Defendant Austin was nog¢sponsible for approving or

scheduling surgeries or other dieal services._Id. at 3.

. As CEO, Defendant Austin was not generally aware of the
medical needs of individual inmate&he did not participate in the
inmate appeal process or reviewguest for health care services.
Id. at 7 4.
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While plaintiff denies defendasitassertions that they did tnoecome aware of plaintiff’s
dissatisfaction with his medical care until they weseved with the complaint in the instant ca
he has produced no evidence to the contrarg. B2 No. 43 at 10-11. Specifically, plaintiff's
health care appeal form and a memorandated May 10, 2010 from Defendant Austin’s
Administrative Assistant, Atie LaVergne, does not demonstriduat any of the defendants had
prior knowledge of his need for carpal tunnel snyg See ECF No. 14 at 48, 60-61. Therefol

the following additional facts adeemed undisputed by the court.

. Counselor Mefford did not become aware of Williams’s
dissatisfaction with the medical eahe received while housed at
CSP-SOL until being notified that she was named as a defendant in
this lawsuit. ECF No. 42-5 at | 6.

. Dr. Traquina did not become aware of Williams's
dissatisfaction with the medical reahe received while housed at
CSP-SOL until being notified that he was named as a defendant in
this lawsuit. ECF No. 42-7 at 5.

. Defendant Austin did not become aware of Williams's
dissatisfaction with the medical eahe received while housed at
CSP-SOL until receiving notification that she was named as a
defendant in this lawsuit.

VI.  Analysis
The Civil Rights Act under which ithaction was filed provides that:

Every person who, under color of [igdaw] ... subjets, or causes

to be subjected, any citizen of the United States ... to the
deprivation of any rights, privileges, or immunities secured by the
Constitution ... shall be liable todhparty injured in an action at
law, suit in equity, or other proper proceeding for redress.

42 U.S.C. § 1983. The statute requires thattberan actual connection or link between the

actions of the defendants and the plaintdfleged deprivation. Rizzo v. Goode, 423 U.S. 362

371 (1976). “A person ‘subjects' another to thproation of a constitutional right, within the
meaning of § 1983, if he does an affirmative act,igpgtes in another's affirmative acts or on
to perform an act which he lisgally required to do that aaes the deprivation of which

complaint is made.”_Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978). Supervisory pe

are customarily not liable under § 1983 for #ietions of their employees under a theory of

respondeat superior. Thus, when a named dafgrblds a supervisotiposition, the causal
10
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link between him and the claimed constitutional iola must be specifically alleged. See Fa

v. Stapley, 607 F.2d 858, 862 (9th Cir. 1979); Mosher v. Saalfeld, 589 F.2d 438, 441 (9th

1978). “Supervisors can be held liable fo): ffieir own culpable @on or inaction in the
training, supervision, or controf subordinates; (2) their acgsicence in the constitutional

deprivation of which a complaint is made; oy {& conduct that showed a reckless or callous

indifference to the rights afthers.” _Cunningham v. Gates, 229 F.3d 1271, 1292 (9th Cir. 2C
(citing Larez v. City of Los Angeles, 9462d 630, 646 (9th Cir. 1991)). Accordingly, to

establish liability, plaintiff musoffer specific facts to satisfy one of the prongs. Vague and
conclusory allegations concerning an officiatgolvement in civil righs violations are not

sufficient. See Ivey v. Bd. of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

In the present case, there exists no issueadérial fact linkng the actions of the
defendants to the alleged viotati of plaintiff's Eighth Amendmenights. Put simply, plaintiff
has sued the wrong individuals. The undisputaderial facts demonstrate that Defendant

Mefford had no personal participation in the dalagcheduling plaintiff’scarpal tunnel surgery

See Johnson v. Duffy, 588 F.2d 740, 743-44 (9th18i78) (stating that “ 8 1983 liability can b
established not only by “some kind difect personal participation the deprivation, but also by
setting in motion a series of acts by otherscwhhe actor knows aeasonably should know

would cause others to inflict the constitutiomalry.”). Her pre-printed name appears on the

form requesting authorization for plaintiftemporary removal on February 1, 2010 for a follg

up appointment for carpal tunnel syndrome, butumelisputed affidavit indicates that she neve

signed nor saw the form prior to the commencdroéthe present litigion. See ECF No. 42-5
at 2. As a result, she had no knowledge tranpff had been wait-listed for carpal tunnel
surgery, much less that his dieal condition was emergenior this reason, the undersigned
recommends granting the summary judgbhraotion as to Defendant Mefford.

Likewise, there is no materiédct in dispute concerningefendant Austin’s lack of
personal participation. The onlylegant evidence pertaining this defendant consists of a
memorandum sent to plaintiff from Aussradministrative assistant dated May 10, 2010

indicating that plaintifivas scheduled for surgery “in the néxtdays.”_See ECF No. 14 at 48
11
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This is insufficient to establish Defendant Austin’s personal knowledge or participation in t

scheduling of plaintiff's hand surgery. Seeyw. Bd. of Regents, 673 F.2d 266, 268 (9th Cir

1982) (stating that vague and corsduy allegations are not sufficign The only relevant fact it
establishes is that Defendant Austin’s office reedia letter from plaintiff and that a member ¢
her staff responded to it. Accordingly, the roatfor summary judgment should be granted a
Defendant Austin.

As to Defendant Dr. Traquina, the only evidertonnecting him to the delay in plaintiff
surgery is a memorandum dated April 27, 2010 hieagigned indicatinthat plaintiff was
scheduled for surgery in the next month. FBo. 14 at 47. This memorandum was sent in
response to plaintiff's requedts interview dated April 22,@10 and April 26, 2010. Id. Base
on these undisputed dates in the record, theseapwproximately one month between the date
Defendant Traquina’s knowledge miaintiff’'s medical issue and éresulting surgery to addres
it. As the Chief Medical Officer of CSP-SODgfendant Dr. Traquina @nly liable if he was
responsible for failing to train or control leabordinates, acquiesced in the constitutional
deprivation, or engaged in persbnanduct that showed a recklesscallous indifference to the
rights of others._See Cunningham, 229 F.3d as 1B#@2e there is no allegation of a failure to
train by Defendant Dr. Traquina. See ECF Na. The undisputed material facts demonstratg
that his personal conduct did not@mt to a reckless or callougdifference to plaintiff's Eighth
Amendment rights. Therefore, the undersyrecommends granting the summary judgment
motion as to Defendant Dr. Traquina.

It should be noted that thesefidencies were pointed out f@aintiff in this court’s order
screening the second amended complaint. EGFLB. Rather than amending his complaint t
name the proper defendants, hoamplaintiff persisted with Biallegations that these three
defendants were personally responsible. Titksputed evidence establishes otherwise.

VII.  Conclusion

Because the record taken as a whole couldeaot a rational trier diact to find for the

plaintiff, there is no genuine issue for trigdee Matsushita, 475 &l.at 587. Accordingly,

defendants have established thety are entitled to judgmeas a matter of law because
12
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defendants did not personally participatamy constitutional violation. Consequently, the
undersigned finds it unnecessary to reach tlliadal four grounds raised in defendants’
summary judgment motion.

Accordingly, IT IS HEREBY ORDERED thatefendants’ motion tetrike plaintiff's
evidence (ECF No. 45) be granted in @artl denied in part as indicated herein.

IT IS FURTHER RECOMMENDED that:

1. Defendants’ motion for summary judgment (ECF No. 42) be granted; and,

2. This civil action be dismissed with prejudice.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 7, 2014 _ ~
mlr;_-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE TUDGE
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