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UNITED STATESDISTRICT COURT FOR THE
EASTERN DISTRICT OF CALIFORNIA
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) . Case No. 2:11-cv-01705-MCE-JFM
CYTOSPORT, INC., a California

corporation,

|_\
o

STIPULATED PROTECTIVE ORDER

[
(03]

Plaintiff,

=
(e}

VS. Complaint Filed: November 11, 2011
Trial Date: Not Set

|
\l

SELECT MILK PRODUCERS, INC., a New
Mexico corporatin; and ATHLETE’S
HONEY MILK, LLC, a Delaware limited
liability company,
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o O

Defendants.

N
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SELECT MILK PRODUCERS, INC., a New
Mexico corporationand FAIR OAK FARMS
BRANDS, INC., a Delaware corporation,
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Counterclaimant

N
~

VS.

N
(03]

CYTOSPORT, INC., a California
corporation,

N DN
N O

Counterclaim
Defendant.

N
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MILLSTOMNE
PETERSOMN.
WATTS. LLP
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Plaintiff/CounterclainDefendant CytoSport, Inc. (“CytoSport”) and

Defendants/Counterclaimants Select Milk Produders, Athlete’s Honey MK, LLC, and Fair Oak

Farms Brands, Inc. (collectively “Select Milk”) jdlg stipulate to entry byhe Court of a Protectiv{
Order as set forth below pursuant to Rule 26{dhe Federal Rules of Civil Procedure.

Based on the stipulation of the Plaiihéind Defendants (indidually a “party” and
collectively the “parties”) to entry of the follong Protective Order pursuaio Rule 26(c), Federa
Rule of Civil Procedure, and for good cause shown,

IT IS HEREBY ORDERED THAT:

1. Any document, or portion thereof, andyaother form of evidence or discove
contemplated under Rules 26 through 36 of the fra¢dRules of Civil Procedure which, in the gg
faith opinion of a party contains any trade seorebther confidential development or commer
information (“Confidential Information”), mape designated by the parties as “CONFIDENTIA
or “ATTORNEYS’ EYES ONLY” in accordance witthe provisions of this Protective Order.

2. As a general guideline, Confidential Information should be desig
CONFIDENTIAL when it contains confidential buss® technical or other information that may
reviewed by the other party, the parties’ expeatg] other representativasit must be protectg
against disclosure to third parties. Cogfitlal Information may be designated ATTORNE
EYES ONLY when it contains highly sensitivefonmation such as financial information, c

information, pricing information, sales infortr@n, customer license, supplier, and ver

information, software and firmware for a pagyproducts, technical ardkevelopment information

about a party’s products, comparative product testlis business plans, marketing strategies,
product plans and competitive strategies, or ather information that would put the produc
party at a competitive disadvantage if the infaiorabecame known to emplegs of the other pan
or third parties. Confidential Information ah be clearly marked, noticed or designa
“CONFIDENTIAL.” ATTORNEYS’ EYES ONLY information shall be clearly marked, noticeg
designated as “ATTORNEYS’ EYES ONLY.”
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3. Confidential Information must be designated as follows:
(@) Documents or copies proed to another party in nqgsnse to discovery reque

containing Confidential Information may be desigubhby any party as either CONFIDENTIAL

or

ATTORNEYS' EYES ONLY by marking the g or the pages on which the Confidential

Information appears with the legend “CORENTIAL” or “ATTORNEYS’ EYES ONLY.”
(b) In lieu of marking the original ofa document which comihs Confidentig
Information prior to inspection, a party mayally designate documés being produced f

inspection as CONFIDENTIAL or ATTORNEYSEYES ONLY thereby making them subject

I
DI

to

this Protective Order. However, copies otlsuwdocuments ultimately produced must be marked

CONFIDENTIAL or ATTORNEYS' EYES ONLY at the time any such documents are suppli
inspecting counsel in order to make suohies subject to thiBrotective Order.

(c) Confidential Information disclosed at apdsition, whether by testimony or use ¢
document or thing, may be designated &NEIDENTIAL or ATTORNEYS' EYES ONLY by

clearly indicating on the recordt the deposition the speciftestimony containing Confidenti

ad to

Information that is to be made subject to the piowis of this Protective @er. Documents, things,

or information not designatecbn the record of the depten as CONFIDENTIAL o

ATTORNEYS’' EYES ONLY may thereafter be desaged as such by notifyg the other party in

writing within fourteen (14) days of the receipt tbie transcript of such deposition. During
fourteen (14) day period, the miwsition transcript, and any docum&nthings, and information sh
be treated as ATTORNEYS’ EYES ONLY. If agignation is made, each party shall attach a
of any such written notification tthe face of the deposition trangtrand each copy thereof in
possession, custody or control.

(d) Confidential Information contained insgonses to interrogatories, other disco

requests or responses, affidavits, briefs, memorandzher papers filed with the Court, may

hat

Al

copy

its

ery

be

designated by prominently marking every page soich documents containing Confidential

Information with the legend OTFIDENTIAL or ATTORNEYS’ EYES ONLY. Copies of sud
items filed with the Court shall beaintained under seal pursuantthe provisions of Section |

hereof.
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(e) Tangible objects constituting or containing Confidential Information may
designated by affixing to the olgjeor its container a label dag marked CONFIDENTIAL @
ATTORNEYS' EYES ONLY.

() Notwithstanding any other provisions dle Protective Order, any party n
designate as CONFIDENTIAL or ATTORNEYS’ EYES ONLY atgstimony of and/or documer
produced by that party's agesales representativer technical or business consultant.

(9) Should any person or entity with access to documents, things or infory
designated as CONFIDENTIAL or ATTORNEYS’ BS ONLY make copiegxtracts, summarie

descriptions, projections and/extrapolations of or from the documents, things or informa

designated as CONFIDENTIAL ocATTORNEYS' EYES ONLY or ay portions thereof, su¢

be

ay

Its

mation
S,
ation

h

copies, extracts, summaries, dgsons, projections and/or &apolations shall be stamped

CONFIDENTIAL or ATTORNEYS’ EYES ONLY conistent with the original information aj

treated as Confidential Information pursuanthte provisions of this Protective Order.

4. Confidential Information designated TAORNEYS’' EYES ONLY shall only be

disclosed to and made available to the following:
(@) “Outside Trial Counsel” afecord and employees ofcduattorneys to whom it is
necessary that the material dfeown for purposes of thigigation; court reporters and

videographers receiving or tramging the documents, things or information in connection with

official reporting (for exampleat a deposition or a hearinghe Court; outside photocopy, imaging,

database, graphics, design, computer simulatiotetmg, or exhibit production services, to the
extent necessary to assist such Outside Trial Counsel for purposes of this litigation.

(b) Outside consultants, or expert witnesshs are not employees rdctors, or officerg
of any party, performing serviceslely in connection with therosecution or defense of this
litigation together with their clezal or support personnel, provideatleach consultant or expert

executes an acknowledgementguant to Section 6 herein.

nd

(©) Witnesses who are expected to testif€ourt or in a deposition only if such persgns

have prior knowledge of theTAORNEYS’ EYES ONLY information.
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5. Confidential Information designated CONMEDNTIAL shall only be disclosed to a
made available to the following:

(@) The persons identified iruBsections 4(a), 4(b), and 4(c);

(b) The parties (i.e. employeestbk corporate parties); and

(©) Witnesses who are expected to testifgonrt or in a depositin only if such persor
have prior knowledge of (hCONFIDENTIAL information.

6. Prior to receiving Confidential Informatioany person in subsections 4(b), 4(c), !
and 5(c) shall sign an acknowledgement in the fofriexhibit A attached hereto. Any individu
identified pursuant to this subsection who has exechtdibit A shall be treated as subject to
Protective Order. A willful violation of any matal term of this Protective Order by any s
individual may be punishabkes contempt of court.

7. If the party to whom CONFIDENTIAlLor ATTORNEYS’ EYES ONLY document
things or information has been produced beligbhas any of the documents, things or informa
has been improperly designated, the receivingypagy at any time request the party which m
the designation to cancel the desigprawith respect to any documentisings or information and {
agree that thereafter sudbcument, thing or information will n@hger be subject to certain or al

the provisions of this Protective Order. Suchuest shall be in writing and shall particula

identify the information that is contested, incghgl the reasons supportingetitontentions. If the

party which produced the documerttsngs, or information objects the requested declassificati
it must, within two weeks of its receipt of the requestieclassify or suctther time as the parti
may mutually agree, file and serve a motion f@ratective order supportinits classification. Th
party claiming the higher designatiohprotection shall have the burdehestablishing the status
the particular document, thing, or information.n&f such motion is timely filed, the party object
to the designation shall be entitled to treatdbeuments and/or information in accordance with
written request of such party. If the prothge party files such a motion, the document
information at issue will continue to be entitléal the protections accorded by this Stipulg
Protective Order until and unlegse Court rules otherwise.
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8. No copies of documents, things or infation designated as CONFIDENTIAL
ATTORNEYS’' EYES ONLY shall be received, ket maintained by persons other than th
authorized to do so under this Protective Order.

9. When a party gives notice to anothparty that, during an oral depositi
CONFIDENTIAL or ATTORNEYS EYES ONLY documents, things or information are expe
to be produced, used or discusskeiring the deposition, then only persons authorized to receivy
information pursuant to this Protective Order Ww#l allowed to attend that portion of the depos
on behalf of the receiving party.

10. To the extent it is necessary to file with the Court any material containi
materially referring to any CONFIDENTIALor ATTORNEYS' EYES ONLY document(s
thing(s), or information, the partisfall file such documents under seal.

11. Each party’s production of any document@lng(s), or information designated :
CONFIDENTIAL or ATTORNEYS’ EYES ONLY shall be solely for purposes of and use in
action, and those documents, things and informatiaft sbt be used for any other purpose. If
such document(s), thing(s), or information propdrécomes a matter of public record withouf
order of Court causing the samelte retained under seat retained in amtherwise confidentia
manner, then the parties will have the same rights to utilize the document, things, or inform
the public at large undéne First Amendment.

12.  Within one hundred twenty (120) days aftee conclusion of this action and §
appeal taken here from, all documents, thirgysd other materials proded or designated
containing Confidential Informatiomnd all reproductions thereof, dhae returned tahe party whe
produced them except that counsel for eachyparay retain one entirget of pleadings ar
depositions (including exhibits) ithis case. Any party may, #beir option, destroy annotat
copies or summaries of Confidential Informatiorli@u of returning those copies and summarie
the producing party.

13. If another court or an administrativegency subpoenas or orders productio
stamped confidential documents that a party hasredainder the terms ofishProtective Orde

such party shall promptly notify the party other person who designated the documer
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confidential of the penden®f such subpoena or order in suffidiéime to allow fo the designatin

party to seek a protective order.

14.  Nothing in this Protective Order shall pest or otherwise restt counsel from

rendering advice to their clients and, in the coufrszeof, relying generally on examination
stamped confidential documents; provided, howetheat in rendering such advice and othery
communicating with such ieints, counsel shall homake specific disckure of any item s
designated except pursuant to the priowis of this Protective Order.

15. Persons obtaining access to stamped cenfidl documents under this Protect
Order shall use the information only for preparaaoul trial of this litigation (including appeals g
retrials), and shall not use such informationgny other purpose, including business, governme
commercial, administrative, ather judicial proceedings.

16. The attorneys of record are respotesidor employing reasonable measu
consistent with this Protective Order, to cohttaplication of, access to, and distribution of co
of stamped confidential documents.

17.  The disclosure of Confidential Inforii@an under the terms dhe Protective Ordg
shall not constitute a waiver of confidentialifpr the documents and things so designa
Specifically:

€) Review of the confidential documerdad information by counsel, experts
consultants for the litigants in the litigation shadit waive the confidentiality of the documents

objections to production.
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(b) The inadvertent, unintentional, or inamera disclosure of confidential

documents and information shall not, under any cistances, be deemed a waiver, in whole ¢
part, of any party’s claims afonfidentiality. If a party througimadvertence or mistake produ
discovery of any Confidential Information without marking it with the legend CONFIDENTIA
ATTORNEYS EYES ONLY, or by dggnating it with the incorrect level of confidentiality,

producing party may give written notice to theceiving party that the document or informal
contains Confidential Information and should betedaas such. Upon receipt of such notice,
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upon receipt of properly marked masds, the receiving party shalltuen or destroy said unmark
or improperly marked materialsi@ not retain cojis thereof.

18. Notwithstanding the termination of this action, persons who have had acq
CONFIDENTIAL or ATTORNEYS’ EYES ONLY docurants, things or information shall rem
subject to the terms ohis Protective Order.

19. This Protective Order may be modified byitten agreement of the parties or
further order of the Court. Eagdarty shall also have the right petition the Court to modify th
Protective Order or for additional protection under Fed.R.Civ.P. 26(c).

20. The terms of the this Protective Ordee applicable to Confidential Informati
produced by a non-party, such non-party may designate Confidential Information produced
connection with this litigation,rad the Confidential Information igrotected by the remedies &
relief provided by the Protective Order.

Date: 12/19/2012
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WITEDSTATESMAGISTRATE JUDGE

Agreed to and Accepted by:

MILLSTONE PETERSON& WATTS, LLP Date: December 12, 2012

/s/ Glenn W. Peterson
Glenn W. Peterson
Attorneys for Plaintiff

BEST BEST & KRIEGER LLP Date: December 12, 2012

/sl Susan L. Schoenig
Susan L. Schoenig

Attorneys for Defendants
(Signed by Filing Attorney with Pmission of Defendant’s Attorney)
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EXHIBIT A

UNITED STATESDISTRICT COURT FOR THE
EASTERN DISTRICT OF CALIFORNIA

Case No. 2:11-cv-01705-MCE-JFM
CYTOSPORT, INC., a California

corporation,

Plaintiff, STIPULATED PROTECTIVE ORDER

VS. Complaint Filed: November 11, 2011
Trial Date: Not Set

SELECT MILK PRODUCERS, INC., a New
Mexico corporatn; and ATHLETE’'S
HONEY MILK, LLC, a Delaware limited
liability company,

Defendants.

SELECT MILK PRODUCERS, INC., a New
Mexico corporationand FAIR OAK FARMS
BRANDS, INC., a Delaware corporation,

Counterclaimant
VS.

CYTOSPORT, INC., a California
corporation,

Counterclaim
Defendant.

This is to certify that | have read andderstand the Stipulated Protective Order (the
“Order”) entered in the aboveaptioned action and agree) {a be bound by the terms and
conditions set forth in the Ord€h) not to reveal to anyone, otltean another persons listed in
Section 6 of the Order, any documents, thimgmformation designated under the Order as
“Confidential”; (c) not to revea anyone, other than another persolestified in Section 5 of the
Order, any documents, things or informata@signated under the Order as “ATTORNEYS’ EYE
ONLY” and (d) to utilize such documents, thireysd information solelyor purposes of and in

connection with the above-captioned action. In addition, | herebgrbttsthe jurisdiction of the
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above-identified Court for purposes of enforcing@reer. | agree thatwillful violation of any

material term of the Order may be punishable as contempt of court.

Dated:

Sgnature

Rinted Name
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