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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BERNARD HUGHES, No. 2:11-cv-1856-KIJM-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | MARTIN H. JANSEN, M.D.,
15 Defendant.
16
17 Plaintiff is a state prisoner proceeglithrough counsel in an action brought under 42
18 | U.S.C. § 1983. The matter was before thercon November 16, 2016, for hearing on defendant
19 | Jansen’s motion to dismiss pursuant to Rule 1@Jmf the Federal Rules of Civil Procedure and
20 | plaintiff's motion to amend to add the CalifoariDbepartment of Corrections and Rehabilitation]
21 | (“CDCR”) as a defendant. Attorney Jeff Price epred telephonically dmehalf of plaintiff;
22 | Attorney Robert Sanford appearedephonically on behalf of defenata As stated on the record,
23 | and for the reasons stated below, it is recomnebtitit defendant’s motion to dismiss be granted
24 | and plaintiff's motion to amend be denied.
25 || /i
26 || /1
27 | 1
28 || /I
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l. Allegations in the Second Amended Complaiit
Plaintiff suffers from majodepressive disorder. ECFONGO § 8. He has effectively
managed this disorder by taking Wellbutrid. §12. On an unknown date, “CDCR” took
plaintiff off Wellbutrin and prescribed him Stratterkd. § 18. Strattera is ad to treat attention
deficit hyperactivity disordelit is not used to treat rfa@ depressive disordetd. § 14. In May
2010, plaintiff nearly died from a suicide attet “as a result of [ ] taking Straterrald. § 19. In
June 2010, defendant Jansen, a psychiatrist|Docational Institute, “admitted plaintiff to
suicide watch, ordered that pi&iff not be given Wellbutrirand prescribed Strattera for
plaintiff.” 1d. 1 4, 20. As a result, ptdiff suffered “chemical changes in [his] body, which
were manifested in physical symptoms utthg, but not limited to severe headaches and
abdominal pain.”ld.  24. He seeks damaged injunctive relief.Id. at 8.
I, Defendant’s Motion to Dismis$
A. Legal Standards
To survive a motion to dismiss under Federal Rf@il€ivil Procedure 12(}§6), a complaint must
contain “enough facts to state a clainraébef that is plausible on its faceBell Atlantic Corp. v.
Twombly 550 U.S. 544, 554-55, 562-63, 570 (2007) (stpthat the 12(b)(6) standard that

dismissal is warranted if plaintiff can prove no gkfacts in support of his claims that would

! Plaintiff initiated this actin pro se. ECF No. 1. Followirige dismissal of his original
and first amended complaints with leave to adhehe court appointed counsel for plaintifiee
ECF Nos. 6, 37, 48. On September 11, 2015, plaintiff's counsellfigedperative second
amended complaint. ECF No. 60.

2 Defendant filed the instant motion ontGlger 7, 2015. ECF No. 61. In March 2016,
following some confusion as to whether pldintontinued to be represented by counsel, the
court ordered plaintiff's counsé&b respond to the motion. ECF No. 84. Seven months later
plaintiff's counsel still had not sponded. Instead, he continuedéek brief extensions of time.
SeeECF No. 85 (request for 21 day extension wiet); ECF No. 87 (requefor 21 day extensior
of time); ECF No. 89 (request for 11 day extensf time); ECF No. 97 (request for 14 day
extension of time). The court's&l order granting an extensiontohe required plaintiff to file
his opposition no later than September 30, 2016. ECF No. 98. Plaintifbtiiie his oppositior
until November 8, 2016, offering only that he had “inatkemtly failed to file a response . . . .”
ECF No. 108 at 5. Although the court could dg#aintiff's late filing as “a waiver of any
opposition to the granting of the motiom’accordance with Local Rule 280(the court has, in
an abundance of caution, considered plaistiépposition in resolving defendant’s motion.
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entitle him to relief “has been questionedticized, and explained away long enough,” and that

having “earned its retirement,” it “is best fmtten as an incompleteegative gloss on an
accepted pleading standard”). Thus, the grommalst amount to “more than labels and
conclusions” or a “formulaicecitation of the elements a cause of actiond. at 555. Instead,
the “[flactual allegations must nough to raise a right to refiabove the speculative level on
the assumption that all the allegations in the complaint are true (even if doubtful in fiatt).”
(internal citation omitted). Dismissal may be bas#ker on the lack of cognizable legal theor
or the lack of pleading sufficient fadts support cognizablieegal theories Balistreri v. Pacifica

Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990).

The complaint’s factual allegations are accepted as @herch of Scientology of Cal. u.

Flynn, 744 F.2d 694, 696 (9th Cir. 1984). The caamstrues the pleading in the light most
favorable to plaintiff and resodg all doubts in plaintiff's favorParks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Genellalgations are presumed to include
specific facts necessary to support the cldimjan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

The court may disregard allegmans contradicted by the complaint’s attached exhibits.
Durning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 198%feckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1295-96 (9th Cir.1998). Furthermibwecourt is not reqred to accept as
true allegations contradicted by judicially noticed facgrewell v. Golden State Warrip266

F.3d 979, 988 (9th Cir. 2001) (citindullis v. U.S. Bankr. Ct828 F.2d 1385, 1388 (9th Cir.

1987)). The court may consider matters of putdimord, including pleadings, orders, and othe

papers filed with the courtMack v. South Bay Beer Distributoiz98 F.2d 1279, 1282 (9th Cir.
1986) (abrogated on other groundsAstoria Fed. Sav. & Loan Ass’n v. Solimimk®1 U.S. 104
(1991)). “[T]he court is not required to accégmal conclusions cast the form of factual
allegations if those conclusions cannot reasonably be drawn from the facts alletge)’V.
Cult Awareness Netwaor8 F.3d 752, 754-55 (9th Cir. 1994). Neither need the court accef
unreasonable inferences, or umkaated deductions of facGprewel] 266 F.3d at 988.
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In general, pro se pleadings are held kesa stringent standard than those drafted by
lawyers. Haines v. Kerner404 U.S. 519, 520 (1972). The court has an obligation to constr
such pleadings liberallyBretz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir. 1985) (en banc).
However, the court’s liberal interpretationapro se complaint may not supply essential
elements of the claim that were not plédey v. Bd. of Regents of Univ. of Alas&@3 F.2d 266,
268 (9th Cir. 1982)see also Pena v. Gardné&76 F.2d 469, 471 (9th Cir. 1992).

B. Analysis

Defendant argues that plaintifas failed to state a viableagh for deliberate indifferencq

to his serious medical needs in violation of the Eighth Amendment to the U.S. Constitution.

Eighth Amendment protects prisoners from inhuenarethods of punishment and from inhum
conditions of confinementMorgan v. Morgense65 F.3d 1041, 1045 (9th Cir. 2006).
Extreme deprivations are required to makeaboonditions-of-confinement claim, and only thg
deprivations denying the minimal civilized measofdife’s necessities arsufficiently grave to
form the basis of an Eighth Amendment violatidgtudson v. McMillian 503 U.S. 1, 9 (1992).
“Prison officials have a duty to ensure that pressrare provided adequate shelter, food, clotk
sanitation, medical care, and pmral safety. The circumstess, nature, and duration of a
deprivation of these necessities must be idemed in determining whether a constitutional
violation has occurred. The mwbasic the need, the shottiee time it can be withheld.”
Johnson v. Lewj217 F.3d 726, 731-732 (9th Cir. 2000) (quotations and citations omitted).

To state an Eighth Amendment claim predicaiedhe denial of medical care, a plaintif
must allege that: (1) he had aieas medical need and (2) thefeledant’s response to that nee
was deliberately indifferentJett v. Pennerd39 F.3d 1091, 1096 (9th Cir. 2006¢e also Estellg
v. Gamble429 U.S. 97, 106 (1976). A serious media@aexists if the failure to treat the
condition could result in furthesignificant injury orthe unnecessary and wanton infliction of
pain. Jett 439 F.3d at 1096.

In this case, the second amended complailstti@allege sufficient facts showing that
defendant responded to plaintifsrious mental health needs watdliberate indifference. A

deliberately indifferent response may be showihieydenial, delay or intentional interference
4
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with medical treatment or by the waywhich medical care was providetlutchinson v. United
States 838 F.2d 390, 394 (9th Cir. 1988). To act vd#tiberate indifference, a prison official
must both be aware of facts from which the infieeecould be drawn thatsubstantial risk of
serious harm exists, and he must also draw the inferéaeer v. Brennan511 U.S. 825, 837
(1994). The second amended complaint revealsdfendant responded to plaintiff's mental
health needs by admitting plaintiff to suicide watch, which is not consistent with a subjectiv
intent to cause harm. Moreover, the allegatmsiot demonstrate that defendant deliberatel
ignored a substantial risk of tma to plaintiff's mental healtbyy continuing the prescription for
Strattera. Defendant allegediydered that plaintiff “not bgiven Wellbutrin,” but instead,
continued plaintiff’'s prescripdn for Strattera. ECF No. 60 18-20. There are no allegations
showing that defendant was awé#nat Strattera had adverseleated plaintiff or otherwise
posed an excessive risk to pl#its safety. Although pintiff believes that he should be taking
Wellbutrin® instead of Strattera because Stratterajatley does not treaepression and causes
his mental health to deterioratd, 1 12-14, 19, mere differences of opinion concerning the
appropriate treatment canrie the basis of an Eighth Amendment violatidackson v.
Mclintosh 90 F.3d 330, 332 (9th Cir. 1996)anklin v. Oregon662 F.2d 1337, 1344 (9th Cir.
1981). For these reasons, defendant’s motialstoiss the second amended complaint shou
granted.
II. Plaintiff's Motion to Amend
Plaintiff seeks leave to file a third amedd®mplaint. ECF No. 99. The only differenc

between the second amended complaint and tmoped third amended complaint is the addi

% Indeed, plaintiff requests equitable relietfie form of “an injunction enjoining the
CDCR from failing to prescribe plaintiff Wélutrin or other medication effective to treat
plaintiff's major depressive disder.” ECF No. 60 at 8. Butehcourt previously concluded, in
resolving defendant’s motion to dismiss thetfamended complaint for lack of subject matter
jurisdiction, that plaintiff's puported need for Wellbutrin wouldbt be redressable by any orde
directing defendant Jansen to aSeeECF No. 37 at 6-7 (noting thdefendant’s involvement i
plaintiff's care was limited to #ir initial contact inJune 2010 at Deuel Vocational Institute, th
plaintiff was no longer confined to Deuel ¥ational Institute, that other doctors had
subsequently denied plainti¥ellbutrin, and that since comn@ng this action, plaintiff had
actually been prescribadfellbutrin).

5

e

d be

e

ion

-

at




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

of CDCR as a defendangeeECF Nos. 60 & 100. Rule 15(a)(@) the Federal Rules of Civil
Procedure provides that “[tjh@wrt should freely give leave whéumstice so requires,” and the
Ninth Circuit has directedouirts to apply this policyith “extreme liberality,"DCD Programs,
Ltd. v. Leighton833 F.2d 183, 186 (9th Cir. 1987). Wheredmining whether to grant leave t

|

amend under Rule 15(a)(2), a court should consiaefollowing factors: (1) undue delay, (2)
bad faith, (3) futility of amendmerénd (4) prejudice to the opposing paroman v. Davis
371 U.S. 178, 182 (1962). Plaifis motion to amend mudte denied as futile.

First, the allegations against defendant dans the proposed third amended complaint
suffer from the same deficiencies as those éensécond amended complainitis evident from
plaintiff's three complaints ithis action, ECF Nos. 1, 9, 60, that defendant’s involvement in
plaintiff's mental health tréenent was limited to the singilestance in 2010, discussed with
respect to defendant’s motion to dismiss. Mtedpree opportunitiegind ample notice of the
claim’s deficiencies as advanciedthe motion to dismiss, plaifitis unable to state a cognizable
claim for relief against defendant, andther leave to amend would be futile.

Second, the proposed third amended compsaaks damages and injunctive relief
against CDCR, which is immune from suit under the Eleventh Amendnee Will v.
Michigan Dep’t of State Policel91 U.S. 58, 66 (19890 ucas v. Dep't of Corr 66 F.3d 245,
248 (9th Cir. 1995) (per curiam) (holding tlpaisoner’s Eighth Amendment claims against
CDCR for damages and injunctive relief wegred by Eleventh Amendment immunity);
Pennhurst State Sch. & Hosp. v. Haldermé6b U.S. 89, 100 (1984) (Eleventh Amendment
immunity extends to state agenciese also Hafer v. Mel®02 U.S. 21, 30 (1991) (clarifying
that Eleventh Amendment does not bar suitsregatate officials sued in their individual

capacities, nor does it bar suits fwospective injunctive relief agatnstate officials sued in thei

-

official capacities). Even if the proposed thamended complaint named a proper state offic|al

i

* Plaintiff's original complaint also namé@DCR as a defendant. ECF No. 1. The court
screened the complaint pursuant to 28 U.S. XA and dismissed it with leave to amend far
failure to state a claim upon which relief coulddgsanted and because CDCR, a state agency, is
not a proper defendant unde983. ECF No. 6 at 2-3.

6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

as a defendant instead of CDQA&still would be subject tdismissal because the underlying
factual allegations fail to state aiolaupon which relief could be granted.

Plaintiff's inclusion of defendant DOES 1-tides not lend viability to the proposed thi

d

amended complaint, as therewid be no defendant upon whom the complaint could be served.

Unknown persons cannot be served with proceskthay are identified by their real names ar
the court will not investigate the names arehitities of unnamed defendants. Moreover, the
allegation that “Dr. Doe abruptignd with deliberate indifferee to plaintiff's serious medical
needs stopped plaintiff's Wellbut prescription . . . at leas part becase of a CDCR
perception that other inmates have abused andckaéfiin Wellbutrin” isnot sufficient to state &
cognizable claim for relief. HENo. 100 1 40-41. Where a defenmiddoctor chooses a differe
course of treatment than a prior doctor, a pitintust show that theefendant’s course of
treatment was “medically unacceptable under the circumstadeeson90 F.3d at 332.
Plaintiff's allegations do not shothat Dr. Doe pursued an altative course of treatment that
was medically unacceptable.

For these reasons, leave to amend as propog#aintiff’'s motion $ould be denied as
futile. However, in an abundanoécaution the court will grant plaiiff one final opportunity to
file a third amended complaint that cures theaieficies identified herein with respect to the
claims against CDCR and Dr. Doe.

V. Recommendation

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Defendant Jansen’s Rule 12(b)(6) motionligmiss (ECF No. 61) be granted and

defendant Jansen be dismissanhfithis action with prejudice;

2. Plaintiff’'s motion to amend (ECF NA03) be denied as futile; and
1
1
1
1
1
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3. Within thirty days from any order agting these findings and recommendations,
plaintiff be given a final opportunity talé an amended complaint that cures the

deficiencies identified herein with resgt to the claims against CDCR and Dr. Doe

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

Dated: February 16, 2017.
L s
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

® The court will screen any amended complainisuant to 28 U.S.C. § 1915A. Failure
file an amended complaint may result in a reo@endation that this action be dismissed.
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