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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

WILLIAM BELL Il1, No. 2:11-cv-1864 MCE AC PS
Plaintiff,
V. ORDER AND

UNIVERSITY OF CALIFORNIA DAVIS FINDINGS & RECOMMENDATIONS
MEDICAL CENTER, ET AL.,

Defendants.

This action was referred to the undersigned pursuant to Local Rule 302(c)(21). On

26, 2013, defendants filed a motion to dismiss the third amended complaint pursuant to F¢

c. 55

June

bderal

Rule of Civil Procedure 12(b)(6). This matigiset for hearing on September 25, 2013. To date,

plaintiff has not filed an opposition, though he wasvpsusly warned that failure to serve an
opposition would be deemed a statement of opmpesition and shall result in a recommendati
that this action be dismissed. ECF No53.

Local Rule 230(c) provides that opposittorthe granting of a motion must be filed
fourteen days preceding the noticed hearing déke Rule further provides that “[n]o party wil

be entitled to be heard in opposition to a ot oral arguments if written opposition to the

! Although it appears from the docket that ptif's copy of the court’s August 14, 2013 order
was returned, plaintiff was propemgrved. It is the plaintiff'sesponsibility to keep the court
apprised of his current addresslfittimes. Pursuant to LocRlule 182(f), service of documents
at the record address of the party is fully effective.
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motion has not been timefijed by that party.”
Plaintiff has not filed oppostn to defendants’ motion to disss. Plaintiff's failure to
oppose should therefore be deemed a wakepposition to the granting of the motion.

“Pursuant to Federal Rule ofv@liProcedure 41(b), the districourt may dismiss an action for

failure to comply with any order of the cour Ferdik v. Bonzelet, 963 F.2d 1258, 1260 (9th G

1992). “In determining whether to dismiss a dasdailure to comply with a court order the
district court must weh five factors including: ‘(1) #apublic’s interesin expeditious
resolution of litigation; (2) the court’s need tomage its docket; (3) thesk of prejudice to the
defendants; (4) the public policy favoring dispios of cases on themerits; and (5) the

availability of less drastialternatives.” Ferdik, 963 F.2d at 1260-61 (quoting Thompson v.

Housing Auth., 782 F.2d 829, 831 (9th Cir. 1986)); see also Ghazali v. Moran, 46 F.3d 52,

(9th Cir. 1995).

In determining to recommend that this antbe dismissed, the court has considered the

five factors set forth in FerdikHere, as in Ferdik, the first twfactors strongly support dismiss

r.

53

of this action. The action has been pendingfar two years and has not yet reached the stage

for a scheduling order. Plaiffts failure to comply with thd.ocal Rules and the court’'s Augus
14, 2013 order suggests that he has abandoneattioa and that further time spent by the co
thereon will consume scarce judicial resouncesddressing litiggon which plaintiff
demonstrates no intention to pursue.

The fifth factor also favors dismissal. Téaurt has advised plaintiff of the requiremen
under the Local Rules and grashi@mple additional time toppose the pending motion, all to n
avail. The court finds no suitable athative to dismissal of this action.

Under the circumstances of this case tiiel factor, prejudicéo defendants from
plaintiff's failure to oppose thmotion, should be given little wght. Plaintiff's failure to opposé
the motion does not put defendaatsany disadvantage in thastion. _See Ferdik, 963 F.2d at

1262. Indeed, defendants would only be “disacvged” by a decision by the court to continu

an action plaintiff has abandoned. The fouatidr, public policy favoring disposition of cases

on their merits, weighs against dismissal of #ag8on as a sanction. However, for the reason
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forth supra, the first, secondhafifth factors strongly supportsinissal and the third factor dog
not mitigate against it. Under the circumstanafehis case, those factors outweigh the gener
public policy favoring disposition of cases their merits._See Ferdik, 963 F.2d at 1263.

Accordingly, IT IS HEREBY ORDERED that the hearing ofetielants’ motion to
dismiss, set for September 25, 2013, is vacated; and

IT IS HEREBY RECOMMENDED that:

1. Defendants’ June 26, 2013 motion to dssniECF Nos. 49, 50) be granted; and

2. This action be dismissed.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be filed and served within feer days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 16, 2013 , -
Mj‘i—-—-— dé‘ﬂ-L-
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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