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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THOMAS JOHN HEILMAN, No. 2:11-cv-1907-MCE-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | G.A. THUMSER, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. § 1983. He claims that defendants GatgJe, Dickinson, Duncan, Tapiz, Thumser, and
19 | Van Heerde violated his Eighth Amendment tgghy implementing a policy that reduced his
20 | access to outdoor exercise to three hours per welkakntiff also claims that defendants Coyle
21 | and Tapiz retaliated against him for exercisirgfFirst Amendment rights. The matter is before
22 | the court on cross-motions for summary judgmefor the reasons that follow, it is
23 | recommended that plaintiff's motion be deniddfendants’ motion be desd as to the Eighth
24 | Amendment claim but granted as to the Firstefwshment claim, and that defendant Cate be
25 | dismissed from the case.
26 ! Defendants submitted objections to plainsiffummary judgment evidence, specifically
27 | Exhibits F and Q.SeeECF No. 102-2. However, neither exhils material to the resolution of

either plaintiff's or defendants’ motion forsumary judgment. Accordingly, the objections ar¢
28 | moot.
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l. BACKGROUND

This action proceeds on plaintiff's verifididst amended complaint, filed December 28
2011. ECF No. 19 (“FAC”). According to theroplaint, plaintiff was housed with other
mentally ill inmates in the Enhanced OutpatiBrogram (“EOP”) wing at California Medical
Facility (“CMF”) from March 29, P10 through March 8, 2011. FAC at 9-1(Muring that time,
defendants Cate, Coyle, Dickinson, Duncan, Zaphumser, and Van Heerde were allegedly
responsible for the implementatiohthe “3 and/or 5 percent redirection plan” (“the Pland).
at 11. The Plan was allegedly one of “various CDCR official palisikich targeted the
elimination or reduction of plaintiff's constiionally adequate and/or minimum access to” the
outdoor exercise yardd. at 15.

Plaintiff contends that theOP wing was scheduled for a fav&ten hours per week in th
outdoor exercise yard, consisting of five hoofrSopen recreational yard” and five hours of
“rehabilitation therapy” per weeld. at 22. However, plaintiff'&ccess to the yard frequently
started fifteen to thirty minutes later than schedwnd ended ten to ##n minutes earlier than
scheduled.ld. Moreover, plaintiff conteds that prison officials completely closed the exercis
yard on Tuesdays under the Plan. Pl.’s NwtSumm. J., ECF No. 98-1 at 14. Additionally,
“open recreational yard” was avdla only to inmates that wer®t required to participate in
other treatment programs sdoed at the same timéd. Plaintiff claims that for the period
identified in his complaint, he had access ®ékercise yard for just three hours per weske

ECF No. 96, Notice of Lodging Document in Paper (Pl.’s Dep. 25:11-25). The loss of timeg

the exercise yard allegedly “caused plaintiff téfesuinjuries” and exacerbated his mental health

illness. FAC at 13. Plaintiff alleges that fRlan was “not mere negligence but targeted []
plaintiff and the mentally ill inmates” housed in EOH. at 20.
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2 For ease of reference, all page number oitatio court documents are to the paginat
assigned via the court&ectronic filing system.
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Additionally, plaintiff contendshat Tapiz and Coyle, both wectional officers at CMF,
“conspired together . . . by filing false chargeminst [] plaintiff as retaliation for plaintiff
seeking to reform” CMF’s outdoor exercise yaalicies through an admistrative appealld. at
17-18.

Il. STANDARD

Summary judgment is appropriate when ther&o genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas& which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.” MatsushitaElec. Indus. Co., Ltd. v. Zenith Radio Co#p/5 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e) advisory coittee’s note on 1963 amendments). Procedurally
under summary judgment practice, the moving paréysthe initial responsibility of presenting
the basis for its motion and identifying those portiohthe record, togethevith affidavits, if
any, that it believes demonstrate the absefheegenuine issue of material fa€elotex 477
U.S. at 323Devereaux v. Abbey63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the movil
party meets its burden with a properly suppontedion, the burden then shifts to the opposing
party to present specific facts that show thegegenuine issue for triakFed. R. Civ. P. 56(e);

Anderson477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
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summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamigt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allredr facts immaterial."Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o

the factual issue in dispute attparty must produce evidensafficient to support its factual
4
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claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideineee simply is no reason for trial.

The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir.1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropriafee Warren v. City of Carlsbad8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnado more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pastthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

Concurrent with their motion for summary judgm, defendants advised plaintiff of the

requirements for opposing a motion pursuant to B6lef the Federal Rules of Civil Procedure.

ECF No. 95-7see Woods v. Care§84 F.3d 934 (9th Cir. 201Z2and v. Rowlandl54 F.3d
952, 957 (9th Cir. 1998) (en bancgrt. denied527 U.S. 1035 (1999Klingele v. Eikenberry
849 F.2d 409 (9th Cir. 1988).

lll.  ANALYSIS

A. Plaintiff's Motion for Summary Judgment

Plaintiff's motion seeks sumamy judgment on both his EighAmendment claim and his

it

ch
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D

First Amendment retaliation claim. ECF No. 98s a threshold matter, plaintiff appears to have

5
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drafted his motion with a misunderstanding & Summary judgment standard. Despite quoti

the correct standard, plaintiff argues in conctygashion that he is entitled to summary

ng

judgment because he “has stated constitutional violations” and because his claims “have merit.”

SeeECF No. 98 at 1-2, 12. As explained above and in the noticdefetdants provided

plaintiff, summary judgment requires more than aest&nt of a claim and an assertion of merit.

The court also notes that plaintiff's complancludes what are styled as a “cruel and
unusual punishment” claim and a “deliberatefiiedence” claim, both of which are grounded i
the Eighth Amendment and based on plaintédfleged deprivation of outdoor exerciseeeECF
No. 19 at 10, 18-19. However, “deliberate indifiece” is simply an element of an Eighth
Amendment claim based on the deprivatioowidoor exercise, as opposed to a freestanding
cause of actionSee Thomas v. Pondé&11 F.3d 1144, 1150 (9th Cir. 2010). The court there
address plaintiff's Eighth Amendmentghs as a single cause of action.

1. Eighth Amendment Claim

UnderFoster v. RunneJ$54 F.3d 807 (9th Cir. 2009), an inmate
seeking to prove an Eighth Amendment violation must
“objectively show that he was deyed of something ‘sufficiently
serious,” and “make a subjectivghowing that the deprivation
occurred with deliberate indifference to the inmate’s health or
safety.” Id. at 812 (quotindg~armer v. Brennan511 U.S. 825, 834,
114 S. Ct. 1970, 128 L.Ed.2d 811 (1994)). The second step,
showing “deliberate indifferencejnvolves a two part inquiry.
First, the inmate must show that the prison officials were aware of
a “substantial risk of serious harm” to an inmate’s health or safety.
Farmer, 511 U.S. at 837, 114 S. Ct. 1970his part of our inquiry
may be satisfied if the inmate shows that the risk posed by the
deprivation is obvious. See id.at 842, 114 S. Ct. 1970 (“[A]
factfinder may conclude that a prisofficial knew of a substantial
risk [to a prisoner’s health] from the very fact that the risk was
obvious.”). Second, the inmate must show that the prison officials
had no “reasonable” justification rfdhe deprivation, in spite of
that risk.See id.at 844, 114 S. Ct. 1970[P]rison officials who
actually knew of a substantial risk to inmate health or safety may
be found free from liability ithey responded reasonably.”).

Thomas611 F.3d at 1150-51 (footnotes omitted) (brackgitnoriginal). The Ninth Circuit has

“held consistently that ‘ordinarily the ladk outside exercise faextended periods is a

6
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sufficiently serious deprivatiorior Eighth Amendment purposesld. at 1151 (quoting.eMaire
v. Maass12 F.3d 1444, 1457 (9th Cir. 1993)). Whetheriaoner’s access to outdoor exercis
constitutionally adequate #&“context-sensitive” inquiryRichardson v. Runnel594 F.3d 666,

673 (9th Cir. 2010).

As the moving party, plaintiff bears the initrasponsibility of presenting the basis for his

motion and identifying those portions of the redogether with affidats, if any, that he
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323.
Plaintiff has not satisfied that tien. As noted above, his motion is based on his belief that
claims have merit and that he has stated aecatiaction. His restatement of his factual
allegations does not demonstrate an absencegafigine issue of materitdct. Furthermore,
even if plaintiff had filed a properly supported o, defendants havegsented specific facts
that show there is a genuine issue for trial.

Defendants do not dispute thas, a direct result of the ingrhentation of the Plan, they
reduced plaintiff's access to the outdoor exsgiard during the time period specified in
plaintiff's complaint. ECF No. 95-1 at2 Additionally, defendants attached evidence to thei
motion indicating that plaintiff's access to ty@d was occasionally reduced for a variety of
other reasons (e.g., prison staff meetings adlément weather). ECF No. 95-6. Defendants

however, dispute the average number of hoursveek that plaintiff had access to the yard.

They claim that plaintiff had morthan five hours per week in tlyard in all butone month of the

year-long period identified in plaifitis complaint. ECF No. 95-1 at?2 Plaintiff counters that h
had access for just three hours per week. Pl.’s Dep. 25:11-25.

Under substantive governing case law for the elésnafrthis claim, this factual dispute
material and therefore precludes summary judgnmeplaintiff's favor. As noted above, outdoc

exercise is within the aegis of the Eiglitmendment, and whether a prisoner receives a

3 Specifically, defendants submitted evidencedatlng that the exercise yard was clos
to plaintiff all day on Tuesdays muant to the Plan. ECF No. 95-6.

his
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* According to defendants, plaintiff receiviess than five hours per week in January 2011

because of closures due to fog. They contendrnthtatit month, plaintiff received an average ¢
four hours and fifty-three mines. ECF No. 95-1 at 2.
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constitutionally adequate amount of outdegercise is a context-sensitive inquifgichardson
594 F.3d at 673. Despite grappling with teguie for decades, “the Ninth Circuit has not
identified ‘a specific minimum amount of weeldxercise that must be afforded” under the

Eighth AmendmentJayne v. Bosenk®No. 2:08-cv-02767-MSB, 2009 WL 4281995, at *8 (E,

Cal. Nov. 23, 2009) (quotingierce v. County of Orang&26 F.3d 1190, 1212 (9th Cir. 2008)),

But see Thoma$11 F.3d at 1152 (“California strictly relgtes this ‘regular outdoor exercise,’
ordinarily requiring prisons to prvide inmates held in the genkepapulation with at least three

hours of exercise per week and inmates heldgneggtion with at leagtne hour of exercise per

day.”) However, the Ninth Circuit has explicitly stated that “[a]lthougHehgth and severity of

the alleged illegal conduct may betical questions at trial, 8y are not dispositive at the
summary judgment stageAllen v. Sakgi48 F.3d 1082, 1088 n.5 (9th Cir. 1994). Because't
parties dispute the average number of hoursplaatiff had access to the outdoor exercise
yard—a dispute that is matakiunder Ninth Circuit precedes-plaintiff's motion for summary
judgment with respect to the Eighilmendment claim must be denied.

2. First Amendment Claim

To state a viable First Amen@mit retaliation claim, a prisoner must allege five eleme
“(1) An assertion that a state actor took someeesk action against an inmate (2) because of
that prisoner’s protected conductdahat such action (4) chilled tiemate’s exercise of his Fir
Amendment rights, and (5) the action did ressonably advance a legitimate correctional go
Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2005). rBise a genuine issue of materia
fact as to whether a defendant took adverserabggause of a plaintiff's protected conduct, a
plaintiff must produce evidence that the defendaewv of the plaintiff's protected conduct anc
either (1) the protected conduct and adversierawere close in time, (2) the defendant
expressed opposition to the protected condudB)ahe defendant’s proffered reason for the
adverse act was false or pretextuaee Corales v. Bennehi67 F.3d 554, 568 (9th Cir. 2009).

Plaintiff has not produced evidence thaty(@ and Tapiz knew gflaintiff's protected
conduct. In his motion, plaintiff claims that Coyle and Tapiz had knowledge of plaintiff’s

protected conduct “through the CMF administratappeals process.” ECF No. 98 at 16-17.
8

D.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

More specifically, plaintiff alleges that Coyle andpiz “filjed] false charges” against plaintiff i

a disciplinary citation after—and retaliation of—plaintiff'sfiling of a group administrative

appeal that sought to reform the prison’s outdo@rcise yard policies. ECF No. 19 at 17. The

evidence that plaintiff submitted with his motitox summary judgment indicates that plaintiff
signed and dated his group administrative appediebruary 16, 2011, andatiprison officials
received that appeal the following day. ECF B®at 75-79 (Exhibit B to P Mot. Summ. J.).
However, “Exhibit A” to plaintiff's amendedomplaint indicates that Tapiz issued the
disciplinary citation on January 12011. See ECF No. 19 at 26 (Exhibit A to Pl.’'s FAC). Th
plaintiff's own submissions indi¢a that Coyle and Tapiz’s alledjg retaliatory onduct predate
plaintiff's protected conduct by more than amth. Because Coyle and Tapiz could not have
issued the disciplinary citain in retaliation of plaintiff ssubsequenprotected conduct,
plaintiff's motion for summary judgment with resg to the First Amendment retaliation claim
must be denied.

Thus, it is recommended that plaintsfinotion for summary judgment on both of
plaintiff's claims be denied.

B. Defendants’ Motion for Summary Judgment

Defendants’ motion seeks summary judgmenheir favor on both of plaintiff's claims
on the grounds that there are nogiee issues of material fact and that they are entitled to
gualified immunity, in addition toequesting that the court disssidefendant Cate. ECF No. 9
1 at 5-10.

1. Plaintiff's Eighth Amendment Claim

Defendants argue that the court shoulshggsummary judgment in their favor on the

-

=

Eighth Amendment claim because (1) plaintiff carstodw any adverse medical effects from the

reduction in his outdoor exase time, (2) the “one hour peryddive days per week” requirement

that the Ninth Circuit identified i®pain v. Procunier600 F.2d 189 (9th Cir. 1979), does not
apply to plaintiff, (3) plaintiff received “theonstitutional minimum” amount of outdoor exerci
(4) even if plaintiff did not reeive the constitutional mininmu amount of outdoor exercise, the

evidence nonetheless shows'texeived substantial amourdgout-of-cell time,” and (5)
9
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plaintiff “will not be able to prove” deliberate irfterence. ECF No. 95-1 at 5-8. None of the
contentions warrants summangdpment in defendants’ favor.

a. Adverse Medical Effects

“[Tlemporary denials of outdoor exercise mhave adverse medical effects to meet th
Eighth Amendment test, while long-term deprigas are substantial regardless of effects.”
Lopez v. Smitl203 F.3d 1122, 1133 n.15 (9th Cir. 2000).ughwhether the court should gran
defendants’ motion for summajydgment on the grounds thaapitiff has not established
adverse medical effects firstmpends on whether defendants sulgdqtlaintiff to a “temporary
denial” or a “long-term depriteon” of outdoor exercise. IAllen, the Ninth Circuit found that
limiting plaintiff to forty-five minutes of outdoogxercise per week over the course of six-wee
was a long-term deprivation. 48 F.3d at 1388 also Lope203 F.3d at 1133 n.15 (concludir]
that a six and a half week deptinm is long term). Here, plaiffiticlaims he received three hou
of outdoor exercise per week over the course iyfioine weeks. Becaugdaintiff's forty-nine
week deprivation is sigicantly longer than the six-wegderiod the Ninth Circuit found to be g
long-term deprivation i\llen, plaintiff's allegations amourid a long-term deprivationSee alsg
Allen, 48 F.3d at 1088 n.5 (rejectidgfendants’ argument that Eighth Amendment violations
arise only from complete deniad$ outdoor exercise). Becauseaptiff's alleged deprivation of
outdoor exercise was long-term, plaintiff is najuged to establish adversnedical effects. Th
presence or absence of any such effects raay ¢n the question of damages, but defendants
argument does not warrant summary judgment.

b. Applicability of Spain

In Spain the Ninth Circuit affirmed an orderdahthe defendants prale “the right of
outdoor exercise one hour per day, five dagisweek unless incleant weather, unusual
circumstances, or disciplinary needs madeithabssible.” 600 F.2d at 199. Defendants arg
that the “one hour per day, five days per weekjuirement does not apply to plaintiff becausd
the Ninth Circuit limited its holding i®painto the plaintiffs in that case and plaintiff’s
deprivation of outdoor exercisg factually distinguishableECF No. 95-1 at 5. Whil§painwas

limited to the plaintiffs in that case, who faperiod of years “were in continuous segregation
10

U7
(¢)]

e

ks

g

11°)




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

spending virtually 24 hours every day in theilsith only meager out-of-cell movements and

corridor exercise,” 600 F.2d at 199, that distimetdoes not warrant summgundgment in favor
of defendants. The court explained that “[W]endd consider it necessary to decide whether
deprivation of outdoor exerciseasper se violation of the Jighth [Almendment. Our ruling,
and that of the district court, applies tesk plaintiffs who were assigned to [continuous
segregation] for a period of years.” But not bshing a per se violatiorule hardly establishes
a per se rule under which the deprivation alleger@ is not sufficient as a matter of law to
constitute an Eight Amend vidlan. As explained with regatd plaintiff's motion, the length
and severity of the alleged illagconduct “may be critical @stions at trial, they are not
dispositive at the summary judgment stagallen v. Sakai48 F.3d at 1088 n.5.

C. The “Constitutional Minimum”

Defendants argue that the court should gsammary judgment itheir favor because
plaintiff received “the constitutional minimunaimount of outdoor exesxe. Again, defendants
fail to recognize that “the Ninth Circuit has ‘ndentified a specific mimhum amount of exercig
that must be afforded™ under the Eighth Amendment, and that summary judgment is resel
cases in which there is no genuine issue of material &e#. Jayne2009 WL 4281995, at *8
(quotingPierce 526 F.3d at 1212). Here, there is a gendispute as to thaverage number of
hours per week that plaintiff had access toahloor exercise yard; defendants claim that
plaintiff had access for five hours per week wiplaintiff claims he had access just three hour
per week. This dispute is material becausengiff's Eighth Amendment claim is dependent o
the “length and severity of thdleged illegal conduct{which, as twice noted above, are criticg
guestions at trial and not disposdiat the summary judgment stagé)len, 48 F.3d 1082 n.5;
see also Richardsp®94 F.3d at 672 (reversing a gransommary judgment in favor of the
defendant prison officials because “claims involvengrisoner’s right to exercise require a full
consideration of context, anlus a fully developed record”).

i
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For these reasons defendants’ motion fonsary judgment with respect to plaintiff's
Eighth Amendment claim must be denfed.

d. Plaintiff's Out-of-Cell Time

Defendants further suggest that even if plaintiff had less access to the outdoor exefcise

yard than that required by the Eighth Arderent, the court should grant their motion for

summary judgment because the evidence showstiffléreceived substantial amounts of out-df-

cell time.” ECF No. 95-1 at 6. Defendants, hges cite to no precedent establishing that ou
of-cell therapeutic activities are a constitutibypadequate substitute for an unconstitutional
deprivation of outdoor exercis&Vhile the five-hour-per-weetequirement the Ninth Circuit
identified inSpainmight not be applicable to the presease, that opinioquite clearly notes
“[t]here is substantial agreement. that some form of regulautdoorexercise is extremely
important to the psychologicahd physical well being dhe inmates.” 600 F.2d at 199
(emphasis added) (collecting case®e also LeMairel2 F.3d at 1458 (citin§pair) (“[T]his
circuit has determined the long-term deniabofsideexercise is unconsttional.”). Defendants
argument does not warrant summary judgment.

e. Deliberatelndifference

Defendants contend that plaintiff has failesbtmw that he was deprived of a serious
medical need and “will not be able to prove” tHafendants knew of and disregarded a risk tc
safety. ECF No. 95-1 at 8. In support of thesetentions, defendants phasize that plaintiff
had the opportunity to leave his cell each ftmybreakfast, dinner, and various therapeutic
activities, and that he was “offered more tli@e hours per week of outdoor exerciséd’ at 7-
8.

Again, defendants fail to recogei that plaintiff diputes their claim @ he was “offered

more than five hours per week of outdoor exercise,” as plaintiff maintains he had access t

® The court acknowledges thiyneandPierceaddressed the amowsftweekly exercise
that must be afforded to detainees.véltheless, aside from the limited holdingSpain the
Ninth Circuit has not identified ‘@pecific minimum” that mushe afforded to prisonersSee
also Frost v. Agngsl52 F.3d 1124, 1128 (9th Cir. 1998) (“Basa pretrial detainees’ rights
under the Fourteenth Amendment are comparalypeisoners’ rights under the Eighth
Amendment . . . we apply the same standards.”).

12
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outdoor exercise yard just three hours per wéakther, while the fact that plaintiff had the
opportunity to leave his cell for brdast, dinner, and various thermgic activities is relevant to
the context-sensitive constitutional inquirgesRichardsonb94 F.3d at 673, it does not warrarn
summary judgment in defendants’ favor. And cantta defendants’ argumeéthat plaintiff has
failed to show a sufficient deprivation, the NinttraCiit has “held consistently that ‘ordinarily t
lack of outside exercise for extended periisos sufficiently serioudeprivation’ for Eighth
Amendment purposes.Thomas611 F.3d at 1151 (quotingMaire, 12 F.3d at 1457). As
explained above, the duration of plaintiff's purgaldeprivation is a “long-term deprivation”
under the case law.

Defendants’ argument that plaintiff will nbe able to prove that they knew of and
disregarded a risk to plaintiff’safety also does not warrant summary judgment in defendant
favor. As the Supreme Court notedHarmer, “a factfinder may concludiat prison official
knew of a substantial risk [to a prisoner’s heditbin the very fact that the risk was obvious.”

511 U.S. at 837. The Ninth Circuit elaborated hmomas

Farmers obviousness requirementeionot necessitate a showing
that an individual prison officighad specific knovddge that harsh
treatment of a particular inmaie, particular circumstances, would
have a certain outcome. Rather, measure what is “obvious” in
light of reason and the basic nggal knowledge that a prison
official may be presumed to hawbtained regarding the type of
deprivation involved.

611 F.3d at 1151. Here, plaintiff alleges not ahigt the prison officials knew of an obvious
health risk, he alleges that tleprivations of exercise time weggeted at @lintiff and other
mentally ill inmates.

After noting that the “case law uniformlyresses the vital importance of exercise for
prisoners” and that the defendants did not disfhedength and scope plaintiff's deprivation
of outdoor exercise, the panelThomasconcluded that defendam®re “aware as a matter of

law” of the risk such a deprivation posed to plaintlf. at 1152. Of course, in the present cas

defendants dispute the scope dipliff’'s deprivation, which is ditinguishable from the thirteer
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months and twenty-five days the defendantseteoutdoor exercig®e the plaintiff inThomas
Nevertheless, as discussed above, the claimedvdepn is still “long-term” under the case law
which uniformly stresses the vitahportance of exercise for posers. Defendants apparently
challenge the veracity of plaintiff's claims, but this factual dispute is not amenable to resol
on summary judgment. Contrarydefendants’ argument, if arjuwere to credit plaintiff's
factual assertions it could reasbhaconclude that thdenial of adequate exercise yard time w
the result of deliberate indifference.
f. Conclusion

Because there are genuine issues of mahfact, defendants’ motion for summary

judgment must be denied with resptxcplaintiff’'s Eighth Amendment claim.
2. Plaintiff's First Amendment Claim

As explained above, plaintiff's own submissions indicate that GoyeTapiz’s allegedly
retaliatory conduct predad plaintiff's protected conduct by methan a month. Thus, Coyle a
Tapiz could not have issued the disciplinarytotain retaliation of plaintiff's subsequent
protected conduct—an element essential to the claim thatifflaiould bear the burden of
proving at trial. Therefore, summanydgment is appropriate on this claiBeeCelotex 477
U.S. at 322Rhodes v. RobinspA08 F.3d 567-68.

3. Qualified Immunity

Qualified immunity protects government offds from liability for civil damages where
reasonable person would not have known that ttegiduct violated a clelgrestablished right.
Anderson v. Creightqr483 U.S. 635, 638-39 (1987). “tasolving questions of qualified
immunity at summary judgment, coudsgage in a two-pronged inquiryTolan v. Cotton___
US._ , ,134S.Ct. 1861, 1865 (2014) (per cuyridihe first asks whether the facts,
‘taken in the light most favorabte the party asserting the inyr. . . show the officer’'s conduct
violated a federal right.”ld. (internal bracketing omitted) (quotir®pucier v. Katz533 U.S.
194, 201 (2001)). “The second prong of the quakfrachunity analysis asks whether the right
guestion was ‘clearly establisheat’the time of the violation.Tolan, 134 S. Ct. at 1866 (quotir

Hope v. Pelzerb536 U.S. 730, 739 (2002)). A plaintiff invaka “clearly establised” right when
14
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“the contours of the right [are] sufficiently clethiat a reasonable offediwould understand that
what he is doing viaites that right.”Anderson v. Creightqr83 U.S. at 640. “The salient
guestion is whether the state o¢ flaw at the time of an incident provided fair warning to the
defendants that their allegednduct was unconstitutionalTolan 134 S. Ct. at 1866 (internal
bracketing and quotation marks omitted).

Defendants’ qualified immunity argument ish their dispute of plaintiff's factual
claims, not the status of the law as to the condllieged. They insist that there was no Eighth
Amendment violation because plaintiff receivthd “constitutional minimum?” of five hours of
outdoor exercise per wekAs discussed above, the amount of time plaintiff was provided f
outdoor exercise is disputed and plaintiff contethds he had access to the outdoor exercise
just three hours per week. The factual dispute is both geanthander Ninth Circuit case law
material to whether there was an Eighth Amendmaeiation. If there was not, then of course
there was no violation of a clearly established constitutional right. But the material factual
dispute that precludes summary judgment on that question also preslna@sry judgment on

defendants’ assertion gtialified immunity. See LaLonde v. County of Riversidé4 F.3d 947,

953 (9th Cir. 2000) (“The determination of whatlereasonable officer could have believed hj

conduct was lawful is a determination of lavattikan be decided onramary judgment only if
the material facts are undisputed.”).
4. Dismissal of Cate

Defendant Cate argues that he shouldibmissed from the case because he had no
personal involvement in the implementatiortied Plan at CMF. ECF No. 95-1 at 9. As
discussed below, plaintiff does naintend that Cate personafigirticipated in the alleged
deprivation but instead asseasthe head of the Departme@ate was responsible for the
claimed violations.

i

® Because the court finds defendants Cople Bapiz are entitled to summary judgmen
on the merits of plaintiff's First Amendmentain, the court need not address the issue of
gualified immunity as to that claim.
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Under § 1983, plaintiff must demonstratat the defendants holding supervisory
positions personally participated in the deprivation of his rightgies v. Williams297 F.3d 930
934 (9th Cir. 2002). There is no respondeat sapéability, and each dendant is only liable
for his or her own misconducBshcroft v. Igbal556 U.S. 662, 676 (2009). However, liability
under § 1983 may be imposed on suens if: (1) the supervisor ponally participated in the
deprivation of constitutional rights, (2) the supeoviknew of the violations and failed to act to
prevent them, or (3) the supervisor “implementf[agolicy so deficient that the policy itself ‘is|a
repudiation of constitutional rights' and is ‘theving force of the constitutional violation.”
Redman v. County of San Die@d2 F.2d 1435, 1446 (9th Cir. 1991) (en baabjpgated on
other grounds by Farmeb11 U.S. at 825.

Plaintiff does not contend that Cate personally participatétkineprivation of plaintiff's
constitutional rights or that Cate knew of the atains and failed to act fwrevent them. Rather,
plaintiff contends that (1) undé&alifornia law, Cate is respesible for approving the operationa|
polices “implemented in each and every one of California’s penal institutions pursuant to the

CDCR chain-of-command structutr@and (2) the Plan is so fieient that the policy is a

repudiation of constitutional rightand is the moving force of the constitutional violation. EC
No. 108 at 21-23 (citing Cal. Penal Code § 586d Cal. Code Regs. tit. 15, § 3380(c)-(d)).
Neither of these arguments estslhks Cate’s personal particigatiin the alleged deprivation of
plaintiff's constitutional rights.

The statutory and regulatory authority théintiff cites does nog¢stablish Cate’s

personal participation. CalifornRenal Code section 5054 simplypides that “the supervisior

management and control of the state prisand,the responsibilitior the care, custody,
treatment, training, discipline and employmenpefsons confined therein are vested in the
Secretary of the Department@brrections and RehabilitationWhile Cate concedes that he
held that position during plainti alleged deprivation of outdoexercise, the statute does not

impose § 1983 liability on Cateitlvout personal participation. Moreover, the regulations that

—

plaintiff cites simply state that prison admingbrs operational plans @procedures are subjec

i
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to the approval of the Secretary of Correctiand Rehabilitation. GaCode Regs. tit. 15,
§ 3380(c)’

Plaintiff's second argument faifer two reasons. First, heif@ato establish that Cate
implemented the policySee Hansen v. Blac85 F.2d 642 (imposing supervisory liability
where “supervisory officials implement a policy deficient . . . .”) (emphasis added) (quoting
Thompkins v. BelB828 F.2d 298, 304 (5th Cir. 1987)). Plaintiff does not contest defendant’
assertions that the Plan was initiated by the Doreat the Division of Adult Institutions and tha
“[tlhe warden of CMF had respondity for establishing the [Plargt the institution and Cate di
not have any contact with her regarding the [Ptla&CF No. 95-1 at 9Moreover, contrary to
plaintiff's conclusory statement, the Plan itself is not a repudiation of constitutional rights.
Because plaintiff has failed to establish Cate’s personal participation in plaintiff's alleged
deprivation, the undersigned recommends tthatourt dismiss Cate from the action.

IV. RECOMMENDATION

U)

Accordingly, it is hereby recommended that (1) plaintiff's motion for summary judgnment

(ECF No. 98) be denied, and (2) defendants’ motion for summary judgment (ECF No. 95)
denied as to the Eighth Amendnefraim but granted as to the First Amendment retaliation G

against defendants Coyle and Tapiz, and (8rdant Cate be dismissed from this acfion.

be

laim

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days

after being served with these findings aadommendations, any party may file written

’ Subdivision (d) is of even less relevanoeate’s alleged personal participation in
implementation of the PlarSeeCal. Code Regs. tit. 15, § 3380(d):

Copies of institution and parole region operational plans and
procedures requiring the Secretary’s review and approval will be
submitted to central office on a scheduled basis. A copy of each
currently approvedolan will be maintainedn the department’s
policy documentation files. Opational procedures which do not
require the Secretary’s review darapproval do not need to be
submitted to central office unless requested.

8 If the court adopts th recommendation, the action will proceed solely as to plaintiff
Eighth Amendment claim against Coyle, DickonsDuncan, Tapiz, Thumser, and Van Heerd
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objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).
DATED: December 3, 2014.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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