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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RICKY GRAY, No. 2:14-cv-0473 KIM EFB P
12 Plaintiff,
13 V.
14 | B. COGDELL, et al.,
15 Defendants.
16
17 RICKY GRAY, No. 2:11-cv-2103 KIJM EFB P
18 Plaintiff,
19 V. ORDER TO SHOW CAUSE
20 JAMES TILTON, et al.,
21 Defendants.
22
23 Plaintiff is a state prisoner, proceeding pep with a civil rights action under 42 U.S.C.
24 | §1983. In Case No. 2:1\~0473, plaintiff raisednter alia, myriad claims alleging improper
25 | gang validation and retaliation against 27 diffegfendants. However, review of court records
26 || reflects that plaintiff filed very sirfr allegations against 37 defendant&nay v. Tilton, et al.,
27 | Case No. 2:11-cv-2103 KJM EFB (E.D. Callj. the 2011 case, plaintiff's complaint was
28
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screened, and the court ordesedvice of process on 20 defendardt6 of whom are also name
in plaintiff's second amended complaint filedtire 2014 case. Thereaftdefendants in the
2011 case filed a motion to revoke plaintiff's in forma pauperis status and to dismiss the
complaint, and on January 7, 2014, defendantsianado revoke plaintiff's in forma pauperis
status and dismiss the action was grantecseGp. 2:11-cv-2103 KIM EFB (ECF No. 50). In
response to the recommendation that the actiahdmeissed, plaintiff stated that he did not kn¢
he would be required to pay the filing feefumnt, but requested th#te case be dismissed
without prejudice to allow plaintiffo re-file inasmuch as his family had agreed to pay the filif
fee. (ECF No. 48 at 1-2.)

Thirty-seven days later, on Februa; 2014, plaintiff filed tle 2014 action. Plaintiff
paid the filing fee in full on Apl 11, 2014, in the 2014 case.

Under Rule 60(b) of the Federal Rules ofiProcedure, a party may seek relief from
judgment in limited circumstances “includin@ifrd, mistake, and newly discovered evidence.
Gonzalez v. Crosby, 545 U.S. 524, 528 (2005). Maons for relief from yjdgment are addressed
the sound discretion of the district couAllmerica Financial Life Insurance and Annuity
Company v. Llewellyn, 139 F.3d 664, 665 (9th Cir. 1997). dResideration of a judgment unde
Rule 60 is appropriate only wheethere has been an intervenainge of controlling law, new
evidence has come to light, or where there is h@edrrect a clear error or to prevent manifes
injustice. United Sates v. Westlands Water Dist., 134 F.Supp.2d 1111, 1131 (E.D. Cal. 2001)
District courts may vacate a judgmesa sponte, pursuant to Rule 60(p3o long as the party
that obtained the judgment is first giveotice and an opportunity to be heakdngvision Pay-
Per-View Ltd. v. Lake Alice Bar, 168 F.3d 347 (9th Cir. 1999).
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For the following reasons, a@jppears that the judgmentaismissal in the 2011 case
should be vacated. The provissoof 28 U.S.C. § 1915(g) do ngpecifically provide for the

dismissal of an action or compi& Rather, § 1915(g) states:

In no event shall a prisoner bringiail action or appeal a judgment

in a civil action or poceeding under this seati if the prisoner has,

on 3 or more prior occasions, whilecarcerated or detained in any
facility, brought an action or appeal in a court of the United States
that was dismissed on the grounds th& frivolous, malicious, or
fails to state a claim upon whichlief may be granted, unless the
prisoner is under imminent dangsrserious physical injury.

Id. In defendants’ motion to revoke in formauparis status in the 2011 case, defendants arg
that once plaintiff's in forma pauperis statuas revoked, the complaint must be dismissed

without prejudice, citindpupreev. Palmer, 284 F.3d 1234, 1236 (11th Cir. 2002) (“The inmat

ued

[{%)

cannot simply pay the filing fee after being denied IFP status’ because he must pay the filing fee

at the time he initiates the suit.”). It appe#re Eleventh Circuit Isanow reconsidered the
position articulated iDupree, at least in one recent cagdinesv. Thomas, 2015 WL 858050, *5
(11th Cir. 2015) (“the dismissalithout prejudice in this actioappears to have been tantamou
to a dismissal with prejudice due to the runninghef statute of limitations. . . . The record dog
not show that the district court understood thatdismissal would preclude Hines from refiling
due to the statute of limitations, nor die thourt explain why a lesser sanction would be
inadequate.”).

Moreover, this court is not bound by the decisioBupree, but is bound by decisions o
the Ninth Circuit Court of Appeals. The NIn€Circuit has found thassues surrounding the

denial of an application to proceed in forpauperis become moot upotitagant’s paying of the

filing fee. See Funtanillav. Tristan, 2007 WL 1663670, at *1 (9th Cir. Mar. 12, 2007) (revers|

a district court’s dismissal under 28 U.S.C. § 1915(g) where plaintiff paid the filing fee in fu
prior to dismissal; “once fee was paid, thsue of his IFP status became moot3e also
Muhammad v. Ssto, 2011 WL 2493775 (E.D. Cal. June 2D11) (recommending that prisone
be allowed to proceed if he pays the filing fd@yer v. Parente, 2011 WL 2745986 (E.D. Cal.
July 14, 2011) (same@ringhamv. Bick, No. 2:09-cv-0286 MCE DAD P (E.D. Cal. Feb. 11,

2010) (vacating recommendations to dismisd cights action pursuant to 8 1915(g) because
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plaintiff paid the filing fee)Hernandez v. Ventura County, 2010 WL 3603491, at *6 (C.D. Cal.
July 27, 2010) (recommending tlddfendants’ motion to revoke plaintiff's in forma pauperis
status be granted, plaintiff's in forma paugpetatus be revoked, and the action be dismissed
unless plaintiff pays thstatutory filing fee)Johnson v. Tilton, 2010 WL 3782446, at *4 (C.D.
Cal. July 22, 2010) (same).

In light of this authority, and to prevenjustice, defendants in the 2011 case are direc¢ted

to show cause why the judgment of dissail in that case should not be vacated.

Accordingly, IT IS HEREBY ORDERED thatithin fourteen days from the date of thig

order, defendants in Case No. 2:11-cv-2103 KIJM EFB, are directed to show cause why th
judgment in that case should not be vacated, and plaintiff be directed to proceed in the 20
rather than the 2014 case.

DATED: September 29, 2015.

UNIT TATES DISTRICT JUDGE
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