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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MONTE L. HANEY, No. 2:11-cv-2196-JAM-EFB P
Plaintiff,
V. FINDINGS & RECOMMENDATIONS
T. WOODS,
Defendant.

Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
U.S.C. § 1983. He claims that defendant Woods violated his First Amendment rights by fa
on two occasions, to mail to the court his agilan to proceed in forma pauperis (“IFP”).
Defendant Woods moves for summary judgmet@F No. 32. For the reasons stated below,
defendant’s motion must be granted.

|. Background

Since 2009, plaintiff has been housed at Calito6tate Prison, Sacramento (“CSP-Sa
SeeECF No. 13 (“Compl.™); ECF No. 32-3, Ex. B (“Pl.’s Dep.’3t 7:3-8. During a portion of
this time, defendant Woods was assigned aisfifi's Correctional Counselor. ECF No. 32-3,

Ex. C ("Woods Decl.”) {1 1-2.

! Plaintiff's complaint is sined under penalty of perjury.
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A brief review of how an inmate must seelave to proceed IFP is appropriate. To ob
IFP status in the U.S. District Court for thesksan District of Califania, incarcerated pro se
plaintiffs must submit an applitan and a certified copy of thgdrison trust account statement
See28 U.S.C. § 1915(a)(1)-(2); E.D. Cal ProRackage, Attach. 4 (Application to Proceed
Without Prepayment of Fees). CSP-Sas theveloped a procedure for gathering these
application materials, while ensuring that inesado not handle the certified copy of the trust
account statement. ECF No. 32-3, Ex. D (CSP-Sac Operations Procedure 14010.19.1). F
inmate submits a form to the Trust Account Offité. The Office then prepares the certified
statement and forwards it to the LitigatiOffice, where it is received and loggdd. The
Litigation Office then forwards the certifiedas¢ment to the inmate’s assigned Correctional
Counselor.ld. The Correctional Counselor notifies the inmate that the certified statement |
ready and directs the inmateldiong the IFP application tihe Counselor’s Office with an
envelope addressedttoe correct courtld. In the Counselor’'s Officeghe Counselor receives tl
application from the inmate, gdes the certified trust accourdtstment in the envelope, and
allows the inmate to seal the envelope. The Counselor then sigasd initials the back of the
envelope and delivers it tbe mailroom for processingdd.

On May 20, 2010, plaintiff filed a lawsuit the U.S. District Court for the Eastern
District of California,Haney v. Hernande£ase No. 1:10-cv-00903. ECF No. 32-3, Ex. E
(“HernandeDocket”), No. 12 On June 7, 2010, théernandezourt ordered plaintiff to submi
a complete IFP applicatiorid.

On June 29, 2010, Correctional Counselor Warzdled plaintiff into his office to proceg

his request to mail his IFP apm@iton. Woods Decl. § 3. Woodsapkd the certified copy of the

trust account statement he received from the LtibgeOffice into an envelope plaintiff provide
containing his IFP applicatiorld. Plaintiff addressed andaed the envelope, and Woods

signed and initialed the back of the envelofgk. The parties dispute what happened next.

2 Plaintiff initially filed the action irthe Fresno division of the couttiernandezDocket
No. 1. The case was transferred to the &aento division on May 28, 2010, and transferred
back to Fresno on November 16, 20160., Nos. 3, 17.
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Plaintiff claims that Woods told him he did fidee him because he had filed lawsuits against
CDCR staff, and said that keould not deliver plaintiff's IFRapplication for mailing. Compl.
19 2, 12. Woods, however, claims he took the lepecto the CSP-Sac M@om and delivered

it for mailing. Woods Decl. § 4. Mail recordsflect that on June 29, 2010, Woods delivered

plaintiff's IFP application to the mailroom andatht was received by mailroom staff. ECF No,.

32-3, Ex. F (Wolff Decl.) § 3, Attach. 1. Maecords also refleahat on June 30, 2010,
plaintiff's mail was sent to the U.S. DistriCourt for the Eastern District of Californidd., 4,
Attach. 2.

TheHernandezourt never received plaintiff'sude 2010 IFP application and on Augus$

23, 2010, granted plaintiff an additional thirty days to submit his applicatiemandeZDocket
No. 12. On September 8, 2010, plaintiff submitted adett the court, stating that his counsel
had resubmitted another IFP applicatiod., No. 13. Plaintiff alleges$)owever, that Woods als
failed to deliver thisFP application for mailing. Compl. § 5-7, 11.

On October 5, 2010, thdernandezourt issued another ordandicating that it had not

received plaintiff's IFP applicationld., No. 14. On October 12, 2010, however, lHeznandez

court received plaintiff's IFP application, which had been mailed from CSP-Sac on or around

September 9, 2014d., No. 15. On November 19, 2010, tHernandezourt granted plaintiff's
IFP application.Id., No. 19.

Plaintiff claims that defendd Woods violated his First Aemdment rights by failing to
mail his IFP applications in June and September of 2868@Compl. Woods moves for
summary judgment. ECF No. 32. Rk opposes the motion. ECF No. 34.

[l.  Summary Judgment Standard

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600

(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
3
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U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirifidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Cop. v. Catrett77 U.S. 317, 323-24 (1986). Thus, the rule functions t
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e) advisory coittee’s note on 1963 amendments). Procedurally
under summary judgment practice, the moving paréysthe initial responsibility of presenting
the basis for its motion and identifying those portiohthe record, togethevith affidavits, if
any, that it believes demonstrate the abseheegenuine issue of material facelotex 477
U.S. at 323Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the movil
party meets its burden with a properly suppontedion, the burden then shifts to the opposing
party to present specific facts that show thegegenuine issue for triakFed. R. Civ. P. 56(e);

Anderson477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee e.g, Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas

and on which that party will bear the burden of proof at ti&de idat 322. In such a
4
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circumstance, summary judgment must be grafisedong as whatever isefore the district
court demonstrates that tharstlard for entry of summarydgment . . . is satisfied.ld. at 323.

To defeat summary judgment the opposing pamingt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideéner simply is no reason for trial.

The court does not determine witness ihdit)y. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican

Int'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
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dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &

issue, summary judgment is inappropria®e=e Warren v. City of Carlsbabl8 F.3d 439, 441 (9t

Cir. 1995). On the other hand, “[lngre the record taken as a wanobuld not lead a rational tri¢

of fact to find for the nonmoving party, tleeis no ‘genuine issue for trial."Matsushita 475
U.S. at 587 (citation omitted{Zelotex 477 U.S. at 323 (if the evidence presented and any
reasonable inferences that might be drawn fitaould not support a judigent in favor of the
opposing party, there is no genuiesue). Thus, Rule 56 serves to screen cases lacking any
genuine dispute over an issue that iedainative of the outcome of the case.

Defendant’s motion for summary judgment unabdd a notice to plaintiff informing him @
the requirements for opposing a motion purst@aiule 56 of the Federal Rules of Civil
Procedure.See Woods v. Carg§84 F.3d 934 (9th Cir. 201ZRand v. Rowlandl54 F.3d 952,
957 (9th Cir. 1998) (en ban®ert. denied527 U.S. 1035 (1999Klingele v. Eikenberry849
F.2d 409 (9th Cir. 1988).
[11.  Discussion

Prisoners enjoy a First Amendment righsend and receive maihd to petition the
government for redress of grievancdhornburgh v. Abbot490 U.S. 401, 407 (1989)'Keefe
v. Van Boening82 F.3d 322, 325 (9th Cir. 199&)itherow v. Paff52 F.3d 264, 265 (9th Cir.
1995). Prisoners also enjoy a First Amerent right of accss to the courtsBounds v. Smith
430 U.S. 817, 828 (1977). To establish a violatbthis right, a plaitiff must show that
defendant’s conduct caused actual injiorya non-frivoloudegal claim. Lewis v. Casey518 U.S.
343, 348-53 (1996). That is, plaintiff must showttthe defendant’s conduct hindered his effc

to bring, or caused him to lose, an actioeatdhim challenging his criminal sentence or

conditions of confinementSee idat 351;Christopher v. Harbury536 U.S. 403, 412-15 (2002).

To prove a First Amendment retaliation clasprisoner must demonstrate that the defendant

took some “adverse action” against him becaudesoprotected conduct, and that such action
chilled the exercise of fiFirst Amendment rightsRhodes v. Robinsp408 F.3d 559, 567-68
(9th Cir. 2005). He must also show that #ction did not reasonably advance a legitimate

correctional goal.d.
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Plaintiff's First Amendment claims apeemised on his allegations that Woods
confiscated or mishandled his June and Seip¢er010 IFP applications. However, plaintiff's
claims are contradicted by the evidence. hMiit evidence showing that Woods mishandled h
IFP applications, plaintiff cannot show that Woaderfered with his FirsAmendment rights to
send mail, to access the courts, or tdrbe from retaliatory adverse actions.

The parties dispute whether Woods mtestatement that he would not mail the
application. However, regardless of what Woods/ have said to plaintiff on June 29, 2010

regarding whether or not he would process pifisirequest for mailing the IFP application, m

records reflect that Woods submitted the appbeeto the mailroom as required by CSP-Sac’s

IFP protocols. There is no evidence that Wdoas any control over what happened to the IH
application after it was receigldoy the mailroom. Plaintiff insts that Woods be held liable
solely because the application never made it to the court. ECF No. 34 at 4; Pl.’s Dep. at 1
23:11-17, 24:5-13, pp. 26-27. This is not a prdyzesis for liability, however, as it fails to
demonstrate that Woods engaged in any wrongdoing that caused the mail not to be delive
There are other possible expléaas for why the application dinot make it the court. For
example, it could have been lost in the maihisdirected at theatirthouse. Plaintiff's
speculation that Woods was in some way respan$iblhis application ndieing delivered to th
court is not enough to create a genuine disfarterial on his First Amendment claims.

Plaintiff's allegation that Woods mishandlga September 2010 application is also nag
supported by any evidence. THernandezourt received an IFP application from plaintiff
indicating it was mailed from CSP-Sac onaobound September 9, 2010. For reasons unknov
the court did not receive the application untit@er 12, 2010. Plaintiff fails to produce any
evidence showing that the delay was in any waybatable to Woods, or that Woods otherwis
mishandled this second IFP application.

Absent evidence that Woods mishandledntitiis IFP applications, there is no triable
issue regarding plaintiff's First Amendment claims.
1
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Accordingly, IT IS HEREBY RECOMMENDB that defendant’s motion for summary
judgment (ECF No. 32) be granted and the ClerthefCourt be directet close the case.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to
appeal the Distric€ourt’s order.Turner v. Duncanl58 F.3d 449, 455 (9th Cir. 1998)artinez
v. Ylst 951 F.2d 1153 (9th Cir. 1991).

DATED: February 10, 2014.
Z g o
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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