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v. Mono County et al

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
ELROY PAYNE,
Plaintiff, No. 2:11-cv-2262-GEB-EFB PS
VS.

MONO COUNTY; MONO COUNTY

BOARD OF SUPERVISORS; MONO

COUNTY PLANNING COMMISSION,

ORDER AND
Defendants. FINDINGS AND RECOMMENDATIONS

This case, in which plaintiff is proceedipgp se was referred to the undersigned under

Local Rule 302(c)(21), pursuant to 28 U.S.C. § 636(b)(1). Defendants Mono County Boal

Supervisors and Mono County Planning Commissionarto dismiss plaintiff's complaint for

failure to state a claim pursuant to Federal Rule of Civil Procedure (“Rule”) 12(b)(6). Dcki.

13. For the reasons stated herein, the undersigned recommends that the motion to dismi
granted with very limited leave to amend.

l. BACKGROUND

Plaintiff alleges that he is the owner of a residence and real property near Crowley

in Mono County. First Am. Compl. (“FAC”), Dckt. No. 8, 11 6, 11. According to plaintiff, on

December 12, 2002, the Mono County Planning Commission (the “Commission”) approve
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application from a water company for the construction and installation of a water storage fank in

a location directly adjacent to plaintiff's property. 11 11, 13. The water tank that was

approved was to be no higher than 16 feet and no wider than 55 feet, among othetdhings

1 13. Plaintiff alleges that although neither tlvater company nor any Mono County employges

conducted or submitted a survey to determine the precise elevation level upon which the
tank would be placed, the simulations submitted to the Commission established that the t

bottom would be based at an elevation of 6982 fektf|f 15, 16. The Commission also

required the water company to plant evergreen trees of at least 15 feet in height in order fo

improve the view for local residenttd.  17. On December 17, 2012, the Mono County Bo
of Supervisors (the “Board”) upheld the Commission’s vote and gave approval for the

construction and installation of the water tamd. I 18.

Plaintiff alleges that on July 25, 2008, the water company submitted to various Momo

County building and planning agencies techhplans for the design, construction, and

16 foot

hnk

Ard

installation of the water tanKkd. { 21. According to plaintiff, the plans the company submitted

depicted the tank almost four feet higher than in the approved jplaiin November 2008,

plaintiff then conducted a visual inspection of the tank site and determined that the grading on

the site appeared to be completed, even though the water company had not removed a p
amount of earth to comply with the elevation stated in the approvedipgleh22. Plaintiff
notified the appropriate Mono County agencies and an investigation was conddcfed3.

On December 23, 2008, the Mono County Department of Public Works notified the water

company that the grading was two feet too high and failed to comply with the approved pl

roper

An, and

that the elevation had to be lowerdd. § 26. However, the addition to the tank was not noticed

and/or commented on until February 19, 2009, when an employee from the Department of Public

Works noticed the addition and indicated that the new structure exceeded the approved hieight by

over three feetld. § 27.

1
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Also, according to plaintiff, on December 11, 2008, the Commission conducted a n
to decide on a landscaping plan for the tardggmt, but did not notify plaintiff about the
meeting. Id. { 24. At the meeting, the Commission approved a landscaping plan that calle
coverage of the tank with trees that were not evergreen trees, as provided in the original
approved planlid. T 25.

On April 13, 2009, plaintiff requested a hewyifrom various agencies to review the
entire amendment plan and also requested that he be informed as soon as any permits w
issued relating to the water tankl. 11 28, 29. The same day, the Mono County Community
Development Department, Building Division, issued a permit to the water company to con

and install the water tankd. q 30.

eeting

d for

ere

Struct

On or about May 7, 2009, plaintiff requested from Mono County Counsel all documents

relating to the tank project, including all permits issuketl.{f 31. However, plaintiff did not
receive notice of the building permit for the tank until on or about June 15, B(0P32. A
couple days later, Mono County Counsel notified plaintiff that the Department of Public W
had also issued a grading permid. § 33.

On or about June 23, 2009, plaintiff regtezl an appeal from the Mono County
Construction Board of Appealdd. § 34. While plaintiff recognized the appeal was late, he
noted that he was not informed of the issuance of the permit until 60 days after it issued,
plaintiff's requests for noticeld. The Mono County Construction Board of Appeals Board
never responded to plaintiff's request fdrearing; instead, Mono County Counsel informed
plaintiff that his request was untimel\d. { 35. The same day, plaintiff requested a hearing
and/or appeal from the Board of Supervisors, the Commission, and the Department of Pu
Works. Id. I 36. Plaintiff received informal notice from the Board of Supervisors that a he
was set for July 14, 2009, relating only to the issuance of the grading petmit37.

On July 14, 2009, plaintiff attended the hearing and argued that the grading permit

not require the water company to grade to a sufficient level to keep the maximum height ¢
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tank at the level originally approved by the Commission and the Board (6998 feet, or 16 f¢
higher than the approved base elevation of 6982 fét)] 38. Plaintiff also presented eviden
that the water company was not being required to plant evergreen trees, as was provided
original approved planld. The Board also heard testimony from Department of Public Wo

employees and persons associated with the water company, and determined that the bas

level was to be 6982 feet and the maximum allowable building height was to be 6998.feet,

1 39. Then, after receiving evidence from the Department of Public Works employee who
originally indicated that the water company’s designed structure exceeded the approved |
by over three feet but who now indicated otherwise, the Board determined that the top of
tank did not count by law as a component of the tank itself and therefore the tank did not
the 16 foot maximum heightd. { 40. Based on that finding, the Board voted to uphold the
grading permit as issuedd. T 41.

Plaintiff alleges that, after the Boardlscision, he sought mandamus relief from the
Mono County Superior Court, but his petition for such relief was denied on August 26,180(
1 42. The water company has since completed the construction of the watéd t§4s3.
According to plaintiff, the height of the tank exceeds the original approved plan by
approximately six feet and completely obsts plaintiff's view of Crowley Lakeld.  44.
Additionally, trees are not properly installed so as to cover the tdnK.45.

Plaintiff filed a complaint in this court on August 26, 2011, asserting claims for violg
of substantive and procedural due process under the Fourteenth Amendment, and for a
permanent injunction, and asserting most of timeestacts that were in plaintiff's petition for
mandamus reliefSeeCompl., Dckt. No. 1, 1 49-63; Req. for Jud. Not. (“RFJN"), Dckt. No.
13-2, at 5-13.

! For ease of reference, all page numbers cited herein refer to the page numbers a|
by this court’'s case management and electronic case filing (CM/ECF) system, rather than
page numbers assigned by the parties.
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Then, on January 9, 2012, plaintiff filed an amended complaint, again alleging most of

the same facts and claims, but also alleging that several months after the July 14, 2009 h

aring,

plaintiff discovered that the Board met in secret the night before that hearing and agreed t{hat

plaintiff's requests to modify the tank desigmdaconstruction would be denied. FAC 11 46-4

Plaintiff's first amended complaint further alleges that since the petition for mandan
was denied, defendants have refused plaintiff's requests that they make changes to the t3
lessen its impact on plaintifid. 9 48. Plaintiff also alleges that personnel in the Mono Cou
Department of Finance have repeatedly fopladhtiff in default on his property taxes even
though he was not in default, and have setliplaintiff's proper and timely property tax
payments, forcing him to overpay his property taxes to prevent a forced sale of his priaper
11 49-50. Additionally, plaintiff alleges that Mono County has sent personnel to investigal
alleged housing violations on numerous occasions, and “demanded that Plaintiff do certai
things that he is not required to ddd. { 51. Plaintiff alleges that after he complained to the
Board about the investigations, “Mono Coupsrsonnel confronted Plaintiff demanding that
Plaintiff pay doctor’s bills from the Mono County personndl? [ 52-53.

Plaintiff's first amended complaint alleges that defendants violated his rights to
substantive and procedural due process under the Fourteenth Amendment, and seeks a |

injunction requiring defendants to mitigate the visual impact of the water tank on plaintiff.

7.
nus

ink to

Nty

ty.

e

hermanent

Dckt.

No. 6. Defendants Mono County Board afp@rvisors and Mono County Planning Commission

move to dismiss that complaint for failure to state a claim pursuant to Rule 12(I)¢&}. No.

13. Plaintiff opposes the motion. Dckt. No. 15.

I
i

2 Defendant Mono County has not moved to dismiss the compBaeDckt. No. 13.
Because it is unclear from the docket whether that defendant has been timely served in

accordance with Rule 4(m), plaintiff will be ordered to show cause why that defendant shc
not be dismissed.

uld
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Il. MOTION TO DISMISS

A. Standards

To survive dismissal for failure to state a claim pursuant to Rule 12(b)(6), a complaint

must contain more than a “formulaic recitatmfiithe elements of a cause of action”; it must

contain factual allegations sufficient to “raise a right to relief above the speculative |Bedl.”
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). “The pleading must contain something m
...than ... a statement of facts that merely creates a suspicion [of] a legally cognizable

action.” Id. (quoting 5 C. Wright & A. MillerFederal Practice and Procedu&1216, pp. 235-
236 (3d ed. 2004)). “[A] complaint must contain sufficient factual matter, accepted as true
‘state a claim to relief that is plausible on its faceAshcroft v. Igbal129 S. Ct. 1937, 1949
(2009) (quotingTwombly 550 U.S. at 570). “A claim has facial plausibility when the plaintif
pleads factual content that allows the court to draw the reasonable inference that the defe
liable for the misconduct allegedltl. Dismissal is appropriate based either on the lack of
cognizable legal theories or the lack of pleading sufficient facts to support cognizable lega
theories. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990).

In considering a motion to dismiss, the court must accept as true the allegations of

complaint in questiortiospital Bldg. Co. v. Rex Hosp. Tr425 U.S. 738, 740 (1976), construg

ore

ight of

, 10

—

ndant is

the

the pleading in the light most favorable to the party opposing the motion, and resolve all doubts

in the pleader’s favorJenkins v. McKeither395 U.S. 411, 421eh’g denied 396 U.S. 869
(1969).

The court is mindful of plaintiff's pro seatus. Pro se pleadings are held to a less
stringent standard than those drafted by lawyEli@nes v. Kerner404 U.S. 519, 520-21
(1972). Unless it is clear that no amendment can cure its defects, a pro se litigant is entitls
notice and an opportunity to amend the complaint before dismisepkz v. Smitt203 F.3d
1122, 1127-28 (9th Cir. 200aYoll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1987). Howevs

although the court must construe the pleadings of a pro se litigant lib&raity,v. Kelman773

6
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F.2d 1026, 1027 n. 1 (9th Cir. 1985), that liberal interpretation may not supply essential elements

of a claim that are not plead?ena v. Gardner976 F.2d 469, 471 (9th Cir. 199qey v. Bd. of
Regents of Univ. of Alask@73 F.2d 266, 268 (9th Cir. 1982). Furthermore, “[t]he court is n
required to accept legal conclusions cast in the form of factual allegations if those conclus
cannot reasonably be drawn from the facts allegé€diegg v. Cult Awareness Netwoflg F.3d
752, 754-55 (9th Cir. 1994). Neither need the court accept unreasonable inferences, or
unwarranted deductions of fadtv. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981)

B. Discussion

The Board and Commission move to dismiss plaintiff's complaint, arguing that (1) t
court is precluded from reviewing the state court judgment becauseRbtker-Feldman
doctrine; (2) plaintiff's claims regarding the teatank are barred by res judicata, (3) plaintiff’
allegations regarding subjects other than the water tank are not directed toward either the
or the Commission, and (4) the claim for a permanent injunction is not a viable 8aan.
generallyDckt. No. 13-1. Plaintiff opposes the moti@nguing that his claims are not barred
res judicata since he discovered new facts after the state court’s denial of his petition for
mandamus and since he alleges additional new violations of his constitutional rights by va
Mono County officers and agents, which were not asserted in his mandamus pe&itien.
generallyDckt. No. 15.

1. Due Process Claims Relating to the Water Tank Controversy

a. Rooker-Feldmamoctrine

The Board and the Commission argue that to the extent plaintiff's first amended

ot

ions

his

[72)

Board

Irious

complaint is, in effect, an appeal of the state court’s decision deny plaintiff’'s challenge to the

approval of the water tank project, this court lacks jurisdiction over that controversy pursu

theRooker-Feldmamloctrine. Dckt. No. 13-1 at 10-1Although plaintiff did not expressly

3 As the moving defendants note, plaintifiaiot respond to their remaining argument
SeeDckt. No. 16 at 2-3, 7-8.

ant to

12)
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plaintiff's claims regarding the water tank catersy except those based on his new allegatfons

regarding a secret Board meeting that occurred the night before the July 14, 2009 hearing before

the Board.SeeFAC | 46-47.

b. Res Judicata

Further, even if th&®ooker-Feldmaid not deprive this court of jurisdiction to considégr

most of plaintiff's claims based on the water tank controversy, the moving defendants contend

that all of the claims relating to the water tank controversy are barred by the doctrine of rgs

judicata. Dckt. No. 13-1 at 11-13.

Federal courts “are required to give state court judgments the preclusive effect the
would be given by another court of that statBrodheim v. Cry584 F.3d 1262, 1268 (9th Cir.
2009) (citingMigra v. Warren City Sch. Dist. Bd. of Edu465 U.S. 75, 84 (1984)). In

California, res judicata, or claim preclusion, bars a second lawsuit between the same partjes on

the same cause of actioReople v. Barragar32 Cal. 4th 236, 252 (2004). Collateral estopp

e,

or issue preclusion, bars the relitigation of issues that were actually litigated and determined in

the first action.ld. at 252-53. The elements for applying either claim preclusion or issue

preclusion to a second action are the same: “(1) A claim or issue raised in the present actjon is

identical to a claim or issue litigated in a prior proceeding; (2) the prior proceeding resulte

final jJudgment on the merits; and (3) the party against whom the doctrine is being asserte

party or in privity with a party to the prior proceedindd. at 253 (internal quotations omitted).

Here, the same plaintiff is suing the same defendants that he sued in the state cou

action. Additionally, plaintiff does not disputeatithe state court action resulted in a final

d in a

d was a

judgment on the meritsSeeDckt. No. 15 at 3. Therefore, the only issue for this court to de¢ide

is whether the claims or issues plaintiff raises in the present action regarding the water ta
controversy are the same as those litigated in state court.
California law holds that a final judgment @ftate court “precludes further proceedin

if they are based on the same cause of actibtaldonado v. Harris370 F.3d 945, 952 (9th Ci

10
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2004). Unlike the federal courts, which apply a “transactional nucleus of facts” test, “Calif
courts employ the ‘primary rights’ theory to determine what constitutes the same cause of
for claim preclusion purposesld. Under this theory, “a cause of action is (1) a primary righ

possessed by the plaintiff, (2) a corresponding primary duty devolving upon the defendan

(3) a harm done by the defendant which consists in a breach of such primary right and duy.

City of Martinez v. Texaco Trading & Transp., Ir@53 F.3d 758, 762 (9th Cir. 2003) (citing
Citizens for Open Access to Sand & Tide, Inc. v. Seadrift A&'Gal. App. 4th 1053, 1065

(1998)). “[I]f two actions involve the same injury to the plaintiff and the same wrong by the

prnia

action

—

, and

174

defendant, then the same primary right is at stake even if in the second suit the plaintiff pleads

different theories of recovery, seeks differemrms of relief and/or adds new facts supporting
recovery.” Eichman v. Fotomat Corpl47 Cal. App. 3d 1170, 1174 (1983).

Here, plaintiff’'s “causes of action” in the federal action regarding the water tank
controversy are the same as those asserted in the state court action. The two actions inv

same alleged injury to plaintiff and the same alleged wrongs by the moving defendants.

olve the

Specifically, in both actions, plaintiff alleges that the moving defendants violated his substantive

and procedural due process rights by denying him a fair hearing on the water tank, by
constructing the tank, and by not planting trees around it. The factual allegations in both
state action and the present action involve the same alleged misconduct by the moving
defendantsAdditionally, while plaintiff does not seek the same exact relief, his alleged inju
the same — violations of his rights to substantive and procedural due process and obstruc
his view. As the injury involved is the same, the same primary right is implicated. Thereft
under California’s primary rights theory, plaintgfstate and federal “causes of action” are th

same.See Harper v. City of Montereg®012 WL 195040, at *5 (N.D. Cal. Jan. 23, 2012).

he

ry is
tion of

pre,

D

Plaintiff argues that res judicata should not apply in this case because he alleges new

facts relating to the water tank controversy that either did not exist at the time of the state

proceedings or that he was not aware of at that time. Dckt. No. 15 at 1-3. Specifically, pl

11

court
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contends that since the state court judgment, construction of the water tank was completed and

trees were not planted, and plaintiff learnea ¢$ecret meeting” at which defendants decided

that they would vote against the plaintiff even before the July 14, 2009 hehttirag 4-5 (citing
Clark v. Yosemite Cmty. Coll. Dist.85 F.2d 781 (1986)).

However, as discussed above, the completion of the water tank and the failure to glant

trees resulted directly from the denial of plaintiff's state court relief, and the state court

specifically determined that plaintiff's rightgere not violated by the approval of the permits

and/or the plan for the water tank project. Therefore, neither the fact that the tank was ulfimately

constructed nor the fact that trees were not ptppéanted bars this court’s application of the
res judicata doctrine.

Additionally, although plaintiff's first amended complaint contains new allegations
regarding a “secret meeting” of the Board that the state court was unaware of, and which
plaintiff contends may have impacted thatrt’s decision regarding whether the Board’s
decision at the July 14, 2009 hearing violated piffisrights, plaintiff does not dispute that th

state court specifically reviewed the decision that the Board made after the July 14, 2009

and found that the decision did not violate plaintiff's rights. Therefore, although the alleggd

“secret meeting” may be a new fact asserted in the first amended complaint, it does not ¢
new claim. Clark, 785 F.2d at 786 (“the doctrine of res judicata applies not only to those cl
actually litigated in the first action but also to those which might have been litigated as pa
that cause of action”J3ospel Missions of Am. v. City of Los AngeB28 F.3d 548, 558 (9th
Cir. 2003) (“An action that merely alleges new facts in support of a claim that has gone to
judgment in a previous litigation will be subject to claim preclusioiM9nterey Plaza Hotel
Ltd. P'ship v. Local 483 of the Hotel Employees & Rest. Employees Union, AFRIH6.3d
923, 928 (9th Cir. 2000) (“While [plaintiff] may have added new acts to its federal complai

the new allegations are insufficient to estabiishindependent or different primary right than

D

hearing

eate a
[aims

t of

that which the state courts have already askir@.”). Moreover, although plaintiff may not haye

12
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known about the alleged “secret meeting” at the time of the state court action, there is no

indication that plaintiff could not have learnedtloft meeting had he exercised diligence prigr to

or during the state court action, nor is there iadjcation that plaintiff’s failure to discover
information regarding the alleged secret meeting was caused by any misrepresentation o
concealment by the moving defendaht&iehman 147 Cal. App. 3d at 1175 (“Fraud by a par
will not undermine the conclusiveness of a judgment unless the fraud was extrinsic, i.e., if
deprived the opposing party of the opportunity to appear and present his &&lest&rn Sys. v.
Ulloa, 958 F.2d 864, 871-72 (9th Cir. 1992) (“Ignorance of a party does not . . . avoid the
res judicata unless the ignorance was caused by the misrepresentation or concealment o
opposing party.”). Therefore, plaintiff's claimsgarding the water tank controversy are barr
by res judicata and the moving defendants’ matoodismiss those claims should be granted.
Plaintiff shall only be granted leave to amenddigm that the alleged “secret meeting” violat

plaintiff's due process rights if he can cure the deficiencies outlined herein regarding thét

See Lopez203 F.3d at 1126-27 (district courts must afford pro se litigants an opportunity {o

amend to correct any deficiency in their complaints). The remainder of plaintiff's due prog

®> Additionally, although plaintiff states in a footnote in his opposition that although H
has not plead such a claim, if given an opportunity, he would argue that the procedures p
him in state court did not permit him a full and fair opportunity to litigate his claims before
court, Dckt. No. 15 at 3, n.2, nothing in the record supports such a claim. To the contrary
judgment issued by the Mono County Superior Court reveals that judgment was entered ¢
after considering plaintiff's first amended petitiand declaration in support thereof, as well
plaintiff's oral arguments made at a hegron August 26, 2009. RFJN, Ex. 15, Dckt. No. 13
at 67-68.

¢ Should plaintiff choose to file a second amended complaint in an attempt to cure

y

bar of
f the
bd

ed

claim.

ess

e
ovided
that
the
nly

S

3

hose

deficiencies, plaintiff is informed that the court cannot refer to prior pleadings in order to npake

the second amended complaint complete. Local Rule 220 requires that an amended com
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once

plaintiff files a second amended complaint, the original and first amended complaint will n

plaint be
the

O

longer serve any function in this case. Therefore, “a plaintiff waives all causes of action afleged

in the original complaint which are not alleged in the amended complaartgon v. Coopers &
Lybrand 644 F.2d 811, 814 (9th Cir. 1981), and defendants not named in an amended co
are no longer defendant&erdik v. Bonzele®63 F.2d 1258, 1262 (9th Cir. 1992).

13
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claims based on the water tank controversy shall be dismissed without leave to Bioigr&D9

F.2d at 1448 (while the court would normally grant a pro se plaintiff a chance to amend hi

UJ

complaint, the court will not grant leave to amend where it is clear that no amendment can cure

the complaint’s defects).

2. Due Process Claims Based on Plaintiff's Other Allegations

Plaintiff's first amended complaint also includes a handful of allegations that do not
directly relate to the water tank controversy. Specifically, the first amended complaint alle
that (1) personnel in the Mono County Department of Finance have repeatedly found plai
default on his property taxes even though he wasmmnigfault, and have refused plaintiff's
proper and timely property tax payments, forcing him to overpay his property taxes to pre
forced sale of his property, FAC {1 49-50; ¥B)no County has sent personnel to investigate
alleged housing violations on numerous occasions, and “demanded that Plaintiff do certai
things that he is not required to daj’ § 51; and (3) after plaintiff complained to the Board
about the investigations, “Mono County personmeifronted Plaintiff demanding that Plaintiff
pay doctor’s bills from the Mono County personnél,’{{ 52-53. The moving defendants se
dismissal of those claims, arguing that none efrtbw allegations are directed toward either
the moving defendants and that none of the dil@gs are sufficient to state a viable claim.

Dckt. No. 13-1 at 13-15.

The moving defendants are correct that none of the new allegations in plaintiff's firg

amended complaint are directed at eithehoké defendants, nor would the new allegations
sufficient to state a claim against eithertufte defendants. Therefore, the moving defendar
motion to dismiss those claims should be granted without leave to amehd809 F.2d at
1448.

3. Permanent Injunction Claim

The moving defendants also seek dismissal of plaintiff’'s claim for a permanent

injunction. Dckt. No. 13-1 at 15. Injunctive relig$ a remedy and not, in itself, a claim, and

14
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claim must exist before injunctive relief may be grantddoder v. World Savings Bank, N, A.
2011 WL 1884733, at *8 (N.D. Cal. May 18, 2011). Hdérecause plaintiff has not stated any
viable claim against the moving defendants, their motion to dismiss plaintiff's permanent
injunction claim should be granted without leave to amend.

[I. ORDER TO SHOW CAUSE REGARDING SERVICE ON MONO COUNTY

Although plaintiff notes that defendavtiono County has not moved to dismiss the
complaint, Dckt. No. 15 at 1, n.1, the movindaedelants state that Mono County has not yet

been served, Dckt. No. 16 at 1, n.1. Because it is unclear from the docket whether Mono

has in fact been timely and properly served, plaintiff will be ordered to show cause why that

defendant should not be dismissed for failure to effect service of process within the time
prescribed by Rule 4(m) and/or for failure to comply with the Federal Rules of Civil Procec

and this court’s previous orderSeeDckt. Nos. 3, 4; Fed. R. Civ. P. 4(nsge alsd-ed. R. Civ.

County

jure

P. 4()(1) (requiring that proof of service be made to the court); E.D. Cal. L.R. 210(b) (samp);

E.D. Cal. L.R. 110 (“Failure of counsel or of a party to comply with these Rules or with an)
order of the Court may be grounds for imposition by the Court of any and all sanctions
authorized by statute or Rule or within the inherent power of the ColtD);Cal. L.R. 183
(“Any individual representing himself or herselithout an attorney is bound by the Federal
Rules of Civil or Criminal Procedure and by these Local RuleStigzali v. Moran46 F.3d 52,
53 (9th Cir. 1995) (“Failure to follow a district court’s local rules is a proper ground for
dismissal.”). Failure to timely comply with this order may result in sanctions, including a
recommendation that Mono County and/or thisaache dismissed for lack of prosecution, for
failure to follow this court’s orders and Local Rules, and/or for failure to effect service of
process within the time prescribed by Rule 4(m).

1

1

1
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IV.  CONCLUSION

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff shall show cause, in writing, within fourteen days from the date of this 0
why Mono County should not be dismissed for failure to effect service of process within th
prescribed by Rule 4(m) and/or for failure to comply with the Federal Rules of Civil Procec
and this court’s previous orders.

2. Failure of plaintiff to comply with this order may result in a recommendation that
Mono County and/or this action be dismissed for failure to follow court orders, for failure t
effect service of process within the time presadilby Rule 4(m), and/or for lack of prosecutio

under Rule 41(b).

rder,
e time

lure

7

3. The status (pretrial scheduling) conference currently set for hearing on November 14,

2012, is vacated.
Itis FURTHER RECOMMENDED that:

1. The motion to dismiss filed by defendants Mono County Board of Supervisors ahd

Mono County Planning Commission’s, Dckt. No. 13, be granted;

2. Plaintiff's claims against those defendants be dismissed;

3. Plaintiff be denied leave to amend timms against the moving defendants, excep
plaintiff's due process claims based on the allieégecret meeting,” if plaintiff can cure the
deficiencies regarding that claim; and

4. Plaintiff be granted thirty days from the date of service of any order adopting the
findings and recommendations to file a second amended complaint as provided herein. T

second amended complaint must bear the docket number assigned to this case and must

labeled “Second Amended Complaint.” Failure to timely file a second amended complaing i

" As a result, the parties are not required to submit status reports as provided in thg
26, 2012 minute order. Dckt. No. Is&e alsdckt. No. 3. However, if necessary in the futur
the undersigned may reschedule the status conference and require the parties to submit §
reports.
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accordance with this order will result in a recommendation that the moving defendants be
dismissed with prejudice.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l). Within fourteen days
after being served with these findings and recommendations, any party may file written
objections with the court and serve a copy on all parties. Such a document should be captioned
“Objections to Magistrate Judge’s Findings and Recommendations.” Failure to file objectlons
within the specified time may waive the right to appeal the District Court’s drderer v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: September 13, 2012
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