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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT BENYAMINI, No. 2:11-cv-2317 TLN ACP
12 Plaintiff,
13 V. ORDER
14 | OBRIAN, et al.,
15 Defendants.
16
17 Plaintiff is a former state prisoner procegglpro se with a civil rights action pursuant tp
18 | 42 U.S.C. 8 1983. Currently before the casidefendants’ motioto compel discovery
19 || responses (ECF No. 109), which plaintiff oppodeSF No. 110). As the following procedural
20 | history reflects, this case hpsogressed very little over a lopgriod of time. This order
21 | provides for prompt conclusiaf outstanding discovery so that the case can move to the
22 | dispositive motions stagas soon as possible.
23 l. Procedural History
24 By order filed July 28, 2014, theourt set the initial schedulerfdiscovery in this case.
25 | ECF No. 58. Discovery requests were tesbeved no later than November 7, 2014, with
26 | responses due forty-five days after servizk.at 4-5. The parties were permitted to conduct
27 | discovery until January 6, 2015, and any motions to compes to be filed by that date. Id. at|5.
28 Plaintiff requested a thirty-day extensionhi$ time to respond to defendants’ discoveny
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requests (ECF No. 65) and the request was gidB€F No. 67). Because the extension resu
in plaintiff's discovery regonses being due on December 31, 2014, defendants requested t
scheduling order be modified to extend the clafsgiscovery by forty-five days so that there

would be time to conduct plaiffts deposition after his discovemgsponses were received. E(

No. 70. Before the court ruled on defendantstion, plaintiff filed another request for

Ited

hat the

extension, this time seeking an aduhal sixty days to respond to defendants’ discovery requests.

ECF No. 71. On January 20, 2015, the couahtgd defendants’ motion to modify the
scheduling order and extended the deadlinedanpleting discovery and filing motions to
compel to April 6, 2015. ECF No. 72. Plaifis motion for extension was denied without
prejudice because he failed t@mdify the discovery requests the required additional time to
answer. _ld.

On January 26, 2015, plaintiff renewed his ejdor a sixty-day extension of time to
respond to defendants’ discovery requests. ECF No. 73. The renewed motion was also o
and plaintiff was given an oppartity to supplement the motiofeCF No. 76. Plaintiff's reques
for an extension was ultimately granted andvas given until May 8, 2015, to respond to
defendants’ requests for discoveffyCF No. 80 at 3-4. He was warhthat no further extensiot
would be granted absent a showafgxtraordinary cause. Id.

While plaintiff's motion for extensiowas pending, defendants filed a motion for
summary judgment on the ground tp&intiff had failed to exhatitiis administrative remedies
(ECF No. 74) and a motion to modify the schHedyorder (ECF No. 77). The motion to modif
the scheduling order was grantedi &ne discovery and pretrial thon deadlines were vacated,
be re-set as necessary aftesotation of the motion for summary judgment. ECF No. 80 at 4
Although the discovery deadline was vacated, pfainas explicitly advised that he was still
required to respond to the outstanding discpvequests within thirty days. |d.

After the undersigned recommended denyingmidants’ motion for summary judgmen
defendants filed a motion for reconsideratiom @revious order denying their motion to revok

plaintiff's in forma pauperis stas. ECF No. 98. The distrigtdge assigned to this case

ultimately adopted the findings and recommeiatato deny the motion for summary judgment
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(ECF No. 106) and also denigte motion for reconsideration @ No. 107). After defendants
motions were resolved, the undersigned edtardiscovery and scheduling order which re-
opened discovery “for the limited purpose of @aling defendants to tak@daintiff's deposition
and for the parties to file any motions neceg$a compel discovery” and set a deadline for

merit-based motions for summary judgment. FBM. 108 at 2. Discovery was set to close of

February 27, 2017, with merit-based motionssiommary judgment due by April 28, 2017. Id.

Defendants filed the instant motion to compelJanuary 27, 2017, anequested that the
discovery and dispositive motion deadlinesrheated pending resaion of the discovery
dispute. ECF No. 109. The request to ¥@t¢he summary-judgment motion deadline was
granted while the request to vacate tliscovery deadline was not. ECF No. 112.

[l Plaintiff's Claims

This case proceeds on the first amended cantpl&CF No. 25. On screening, the col
found that the complaint stated claims (1) urttie Eighth amendment for denial of outdoor
exercise against defendants Hammer, WalkeBri@h, Lieber, Reynolds, Ber, and Hanson; (2
under the First Amendment for retaliation angdidefendant O'Bria and (3) under the
Fourteenth Amendment for racial discriminatageainst defendant HammeECF No. 27 at 1-2.
Specifically, plaintiff alleges that betwedualy 30, 2007, and September 2, 2007, he was plac
in administrative segregation at CaliforniatetPrison (CSP)-SacramentECF No. 25 at 3.
While in administrative seggation, defendants Bauer,t$@n, Leiber, Hammer, O’Brian,
Reynolds, and Walker denied houtdoor exercise even thoughibelaustrophobic which led t
his mental state deterioratintd. at 3-4. Defendar®’Brian purportedly retaliated against him
by refusing to process his grievances becaedead previously filed a lawsuit against a
lieutenant whose last name was also O’Brigh.at 4. Finally, defendant Hammer targeted
plaintiff because of his raal identity. 1d. at 5.

. Motion to Compel

The scope of discovery under Federal Rule of Civil Procedure 26(b)(1) is broad.
Discovery may be obtained as“amy nonprivileged matter that is rglnt to any party’s claim @

defense and proportional to the needs of the cadsed: R. Civ. P. 26(b)(1). “Information withi
3
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this scope of discovery need i admissible in evidence to Biscoverable.”_Id. The purpose

of discovery is to make “trial less a game e man’s bluff and more a fair contest with the

basic issues and facts disclosedhe fullest practicable extent,” United States v. Procter &

Gamble Co., 356 U.S. 677, 682 (1958) (citingksinan v. Taylor, 329 U.S. 495, 501 (1947)), 4

“to narrow and clarify” the issuas dispute, Hickman, 329 U.S. at 501.

Where a party fails to answer an intgyatory under Rule 33 or produce documents

174

ind

requested under Rule 34, the party seeking desganay move to compel responses and for the

imposition of sanctions. Fed. R. Civ. P. 37(a)(3(i{B-(iv), (d)(1)(A)(ii)). A motion to compel
“must include a certification th#the movant has in good faith cenfed or attempted to confer
with the person or party failing to make . .sabvery in an effort to obtain it without court

action.” Fed. R. Civ. P. 37(a)(1)n order for the court to awdia party its reasonable expense

in bringing a motion to compel, the movant mustéhéattempt[ed] in good faith to obtain the .|. .

discovery without court action” before filirtge motion. Fed. R. Civ. P. 37(a)(5)(A).
Although the parties were not required tonpdy with Local Rule 251 in dealing with
discovery disputes, they werdllstequired to complywith Federal Rule of Civil Procedure 37,

which requires a good faith effort to confer prior to seeking court intervention. ECF No. 58

Counsel for defendants received a letter froampiff on April 21, 2015, prioto the expiration of

his deadline to respond to discovery, in whiehstated that he did not understand which
discovery requests he had not responded td- B& 109 at 12, 163-64. The letter also invite
counsel to call if there werea questions._Id. at 163-64. Howvex, counsel did not respond to
the letter until six months later, on October 2015, at which time she ttampted to meet and
confer with Benyamini by lettezoncerning his failure to rpend to the officials’ discovery
requests.”_Id. at 12, 16-17. This appears tthbdast contact between the parties regarding
discovery until defendants filed their motion to compel on January 27, 2017.

There is no evidence that counsel ever attednotspeak with plaintiff directly, either by
phone or in person, regarding his failure to respt discovery requests. The court cannot fi
that a single letter advising that plaintiff falléo respond to discovery constitutes a good faith

effort to confer prior to seeking ad intervention, especially in ligltf the fact that plaintiff is n
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longer incarcerated. See Compass Bank anfgjochian, 287 F.R.D. 397, 399-400 (S.D. Tex.

2012) (collecting cases) (“Based the foregoing case law, Plaffis single letter unilaterally

identifying flaws in Defendant’s discovery resgges and setting an arbitrary response deadline

for Defendant would seem to be inadequatét, @ses not equate to a good faith conferral or
attempt to confer”). Furthermore, a letter slo@t constitute “meetg and conferring” with
plaintiff. Meeting and confeing implies a discussion betwethe parties during which they

attempt to come to some resolution of the isaoéa unilateral statemeof a party’s position.

While parties may be held to less stringenthdéads for meeting and conferring when one paifty

is incarcerated, plaintiff has been outaktody since 2012 (ECF No. 22) and there is no

explanation for counsel’s appardailure to try and have an actudibcussion with plaintiff about

his failure to respond. In spite of defendantgufe to make a good faith effort to resolve the

dispute before filing their motion to compel, twurt will still consider the motion because of

plaintiff's near complete failure to respond tsabvery, despite the cowstyenerous extensions

of time for him to do so. However, defendamtxjuest for partial reimbursement of their
expenses will be denied.

Defendants move to compel responses ta tleguests for interrogatories and producti

which were served on October 10, 2014. ECF No. 109 dtey also ask that the court find that

plaintiff has waived any objectionis the requests. Id. Defendauatssert that plaintiff has not
provided any responses to their mégatory requests and thattte extent the documents he h
provided were intended to be pesisive to their requests for prodioa, they were not identified
as responsive documents, there was no indicatitmakich requests they were intended to b
responsive, and they were handtgn copies, rather than ptocopies. ECF No. 109 at 5.
Plaintiff argues that defendants’ motiorais untimely objection to the discovery and
scheduling order filed January 13, 2017, and shodktbore be denied. EONo. 110 at 2-4. H
also contends that defendants are attemptingaxieshthe discovery deadén Id. at 4-5. He
argues that discovery closed on February 20, 2015, and the motion is untimely because

defendants were required torgitheir motion to compel by tledose of discovery. Id. at 5.

Finally, plaintiff asserts that groduced all documents in hisgs@ssion and that the copies he
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provided were proper responses te tliscovery requests. Id. at 6.

It is unclear why plaintifbelieves defendants’ motion torapel is an objection to the
January 13, 2017 discovery and scheduling or8goossible explanation is that plaintiff is
interpreting defendants’ request that the discoaa dispositive motion deadlines be vacated as
an objection to the order. This request doesanstitute an objection to the order, has already
been addressed (ECF No. 112), and therefoes not warrant denial of the motion.

Plaintiff also argues that defdants’ motion to compel mube denied because it is
untimely. This claim is without merit. As dued above, defendants timely moved to extend or

vacate each of the previous discovery deadimesdiscovery ultimately closed on February 2/7,

2017. ECF No. 112. Defendants filed their motion on January 27, 2017, a full month befdre the

expiration of the deadline. ECF No. 109. Tdfere their motion was timely filed. As for

plaintiff's claim that defendantsre trying to impermissibly shortehe discovery deadline, it is
not clear to what he is referringpough it appears that he mayreéerring to defendants’ request
that he be ordered to respondheir discovery requests within tweeeks. If he is referring to
his time to respond to discovery requests, theratijument is equally meritless. The discovely

requests were served on October 10, 2014. R&€HAO09 at 18-130. After moving to extend th

[{%)

time to respond, plaintiff was given a finaatlline of May 8, 2015, by which to serve his
responses. ECF No. 80 at 4. He was expligityned that no furtmeextensions would be

granted absent extraordinary cause and thaidsestill required to see his responses even
though the discovery deadline was being vacatdd.Plaintiff has had more than sufficient time

to provide his responses and thers haen no shortening of that time.

As to the sufficiency of plaintiff's responsés states that he “pvided copies of his ma
log and journal in which it had made entries almmntent of the allegations in which are in
guestion and therefore qualified r@sponses to defendant’s discaes.” ECF No. 110 at 6. He
does not dispute that he failed to identify tleeuments he produced as responsive documents
and failed to provide any written responses oectipns. To the extent plaintiff's production of
unlabeled documents to defendants can be coesideresponse to theliscovery requests, the

responses are deficient. Pialif cannot simply produce a stack of documents to defendants,
6
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without identifying them in any waas responsive, and then lealefendants to guess at which
documents are intended to be responsive to which requests. Defendants’ motion to comp
therefore be granted.

The time for responding to the discovery redqsiéss long since passand plaintiff is
deemed to have waived any objections to tly@ests and will be requileo provide responses
that comply with the following instructions. Heuigrned that failure to comply with this order
and provide complete responses to defendargsbsery requests will result in sanctions that
may range from exclusion of evidence all theywia to dismissal of the case, depending upon
degree of non-compliance.

When responding to the discovery requestngff must provide a written answer to
each interrogatory request. Fed. R. Civ. P. 33J{)&ach interrogatory must . . . be answerec
separately and fully in writingnder oath.”). Each answewst specifically identify the
interrogatory to which it responds. While plaihthay refer to documents in his responses, h
must specifically identify the documisrto which he is referring.

As for the requests for production, plaintifilust provide photocopies, not handwritten
copies, of all documents in his possession orrobtitat are responsive to the requests. This
includes photocopies of his joutaand logs if they are respaws. Any responsive documents
that are not produced will be excluded from ewvide. Furthermore,ghtiff must provide a
written response to each requiestproduction. The written respansust specifically identify
which documents are responsive to the request. If documents that plaintiff received from
defendants are responsive to def@nts’ requests, plaintiff does naed to provide copies of
those documents to defendants, but he must spatyfidentify them as responsive in his writt
responses.

V. Plain Language Summary of This Order for a Pro Se Litigant

Defendants’ motion to compel is not untimely and will be granted. You must provide

written answers to each integatory request and request fwoduction. The responses to the
requests for production must specifigadentify which documents arresponsive to the reques

You must also provide photocopiesthe documents you produce, not handwritten copies. |
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do not provide responses to defendants’ discoreguests, you will be subject to sanctions.
Defendants’ request that you be required to beiree them for some of their expenses will be
denied.

Accordingly, IT IS HEREBY ORDERED that:

1. Defendants’ motion to compel (ECF N@9) is GRANTED. Within fourteen days @
service of this order, plaintifhust provide responses to defengargquests for discovery, as s
forth above.

2. Defendants’ request for thexpenses (ECF No. 109) is denied.

3. Defendants shall have thirty days freervice of this order to bring any motion for
sanctions under Federal Rule of Civil Procedr(b) based upon plaifits failure to comply
with this order.

SO ORDERED.

DATED: September 5, 2017 , -~
Mn——— &[ﬂ")—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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