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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ADAN M. RAYA, No. 2:11-cv-02340 JAM AC P
12 Petitioner,
13 V. ORDER AND FINDINGS
14 | RONALD GROUNDS, AND RECOMMENDATIONS
15 Respondent.
16
17 Petitioner is a Californiatate prisoner proceedingtivappointed counsel on an
18 | application for a writ of habea®rpus pursuant to 28 U.S.C. § 2254. The action proceeds gn the
19 | second amended petition. ECF No.'3Bhe pleadings closed on September 6, 2012 with the
20 | filing of petitioner's Response the Answer. ECF No. 40. On May 28, 2014, having identified
21 | arequest for a stay in petitioner’s final pleaygithe undersigned directpdtitioner to file a
22 || properly noticed motion for a stay. ECF No. 42. After several false starts, a stay motion was
23 | briefed and was heard on September 3, 2014. Blailliberg appeared for petitioner. Tia M
24 | Coronado, Deputy Attorney General, appeareddepondent. On review of the parties’
25 | submissions and upon hearing the argumeint®unsel, THE COURT FINDS AS FOLLOWS:
26 | /1
27

! This pleading was erroneously captioned and eieckas a First Amended Petition. Petitioner
28 | had amended his petition once prior to the appointment of counsel. See ECF No. 16.
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RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

A. Petitioner’'s Trial and Conviction

Petitioner was tried in Shasta County Supe@ourt for the 2006 murder of Nora Degn
The prosecution’s evidence at treatablished the following facts:

On the afternoon of August 13006, petitioner, his wife’s esin, Traves Everett, and
petitioner’s neighbor, Emiliano Alanis, went to Pakd Pull to buy auto parts. Afterwards the
returned to petitioner’s home in Anderson, Cathifa, with beer and fast food. That evening
petitioner asked Alanis to drive him somewhere.

Petitioner, who was wearing a T-shirt, shpasd sandals, directed Alanis to drive up
Highway 273 toward Redding. At some point, petigr told Alanis to stop on the side of the
road and wait for him there. Petitioner wallagiay from the truck and was gone for 20 to 30
minutes. When he returned, he climbed intttack bed, opened the window separating the
from the cab, and told Alanis to drive awayuring the drive home, petitioner removed his T-
shirt and threw it out of the truck as they crosséxlidge. He then climbed into the cab of the
truck through its back windowPetitioner appeared to be nervod@hen Alanis asked what
happened, petitioner said he had killed a wonresked why, petitioner expined that “she owe
him money.”

Petitioner and Alanis arriveat petitioner's home at aroud®:00 p.m. Alanis noticed
blood on petitioner’s right hand as petitioner gotafuhe truck. Everett came to the door anc
saw that petitioner was no longeramag a shirt. Pefner then turned on the garden hose ar

sprayed water over his head and the truck bed.
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Nora Degner lived off of Highway 273 in Béing. At 9:55 p.m., she called 911 pleading

for help and reporting that a Mexican man narffadbn” attacked her with a knife and slasheqg
her throat. During the call, Degner repeatedidmme “Adon” 11 times. An audiotape of the c
was played for the jury.

I

2 Alanis testified undea grant of immunity.
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An officer dispatched to Degner’s residenegarfd her lying near thieont door in a pool
of her own blood. When asked if she could kar name, Degner responded “Adan.” Asked
whether she could describe what had happéoder, she repeated the name “Adan.”

Degner had been stabbed 19 times and disshether 23 to 24 times. Roughly 11 of t
stab wounds were to her back. Three 4-inchwtalnds penetrated the lower lobe of her left
lung. Two stab wounds on the right side of her ljzahetrated the liver. Her neck was stabb
several times and had been slashed. Shenataefensive wounds on her hands. Degner di
not survive; the cause of death was “multiple sharpe injuries.” A later analysis of fingernai
clippings taken from Degner’s body reveadedombination of DNArom both Degner and
petitioner. The DNA analysis excludiélanis as a source of the DNA.

There were no signs of forcedtry at Degner’s apartmeibiit an officer observed that
living room furniture “appeared to be knocked abldug there was some type of struggle.” Or
table in the living room was a small piecepabper on which the word “Adon” and petitioner’'s

phone number were written. Latent fingerpriwese processed in seatlocations in the

(@8 197
o

apartment, and a bloody palm print was found on @u@édrof the screen door. Analysis revealed

that petitioner’s left thumb print was on a greeip near the kitchesink and that the bloody
palm print on the screen door was petitioner’s.

When investigating officers arrived at his home, petitioner areshvitie door. Fresh
scratch marks were visible on his forehead and on the left side of his face. He also had fr
scratches on his right bicep, left forearm &add, and right shoulder. Petitioner gave the

officers permission to enter and search his resideSeadals that were Wwelespite the fact it

psh

had not been raining, were found on the bathroar. Mud, grass, weeds, and several strands

of what appeared to be human hair were embeunidéa soles. The sandals tested positive fc
blood, which was later determined to match Degner’'s DNA.

Travis Everett was at petitioner’'s house aneated officers to the home of the neighb

Alanis. Given permission by Alanis to check ais truck, the officers observed standing wate

-

in the ridges of the truck’s beiher. A criminalist found blood othe passenger seat of the truck;

on the interior of the passenger side of the oalihe passenger side interior door handle; on
3
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passenger side seat belt, buckled latch; on the passenger dider mat; on the rear middle
sliding window; on the steering whl; on the rear cab speaker; oa itfiterior of the tailgate; on
the bed liner; and on the exterior of the tripekl on the driver's side. Although not all of the
blood samples collected from the truck were yred, the blood found on the passenger seat
and sliding window matched Degner’'s DNA.

The murder weapon was never found.

Petitioner’s blood was drawn approximatelgtdihours after the haoide, and was foun
to have a blood alcohol level of zero. Theda sample showed that petitioner had a small
nontherapeutic amount of valium in his gmt but no other drugsere detected.

The defense presented the testimony of twaatsavho had treated petitioner for back
pain since his 2001 back surgery,emha steel rod was placed betwbénvertebrae. Dr. Perve:
Iranpur testified that two days before the homicukgjtioner had receivea spinal injection of
anti-inflammatory and pain medication. Dr. Jonlafetestified that petitioner’s back pain was
being treated with an unspecified “medicatiogimeen.” Dr. Malan had imposed restrictions o
petitioner's movements, especially bending amdting, which could cause increased pain an
difficulty with functioning of the legs.

In closing argument, the defense suggestatpetitioner was physically incapable of
attacking Ms. Degner, who was taller and heathan petitioner. Gunsel also argued that
premeditation and deliberation had not beaved beyond a reasonaldleubt, and that the
savagery of the attack could only be explained by some suaddkineated personal confrontati
that would support a verdict of no more than neughter. Counsel attackédanis’s credibility
and insinuated that Alanis mayveabeen involved in the homicide.

The jury found petitioner guilty of first degree murder on October 17, 2007. On
November 20, 2007, petitioner was sentencead/émty-five yearso life in prison.

B. Post-Conviction Proceedings

The California Court of Appeal affirmgektitioner’s conviction on July 2, 2009. Lodgs
Doc. 4. The California Supreme Court denied review on October 14, 2009. Lodged Doc.

Petitioner filed six petitions fowrit of habeas corpus ingfShasta County Superior Coy
4
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during the spring and summer of 2010 (Lodged®o7, 9, 11, 13, 15 & 17), all of which were
denied (Lodged Docs. 8, 10, 12, 14, 16 & 18) andfalhich sought discovery and/or copies ¢
transcripts. On September 13, 2010, petitioned fgetition for writ of habeas corpus in the
California Court of Appeal (Lodged Doc. 19), ieh was denied without comment or citation @
September 23, 2010 (Lodged Doc. 20).

On October 12, 2010, petitioner filed a petitionvigit of habeas corpus in the Californ
Supreme Court. Lodged Doc. 21. This petitioespnted claims including ineffective assistar
of trial counsel for failing to investigate apdesent an intoxication defense on the basis of
petitioner’s alcohol and presctipn drug use. The petition walenied without comment or

citation on June 15, 2011. Lodged Doc. 22. Aosdmetition, presenting fiierent claims, was

filed in the California Supreme Court on OctoB8, 2010. Lodged Doc. 23. It was denied with

citation to_In re Clark, 5 Ca#ith 750, 767-769 (1993), on June 15, 2d1lodged Doc. 24.

Petitioner filed an initial prper federal habeas petitiontime Northern District of
California on July 29, 2011. ECF No. 1. The ocass subsequently transfed to this district,
and an amended petition was filed on Octdlder2011. ECF No. 16. Counsel was appointec
December 21, 2011. ECF No. 26. A second amepdgtion (erroneously ehtified as the first
amended petition) was filed on May 21, 2012. ECF3®0. This petition states a single claim
ineffective assistance of counsel arising from trial counsel'sréaituinvestigate and present a
defense based on the combined mental effeakohol and prescriptiomedications._Id. at 16-
21. The second amended petitexpressly abandons all otheaiohs. _Id. at 21. Respondent
answered on August 7, 2012. ECF No. 38. Qute&Srber 6, 2012, petitioner filed a Response
the Answer. ECF No. 40.

PETITIONER'S MOTION FOR A STAY

A. Background Of Stay Request

In his answer to the petition, respondemintified numerous faaal allegations and

exhibits that had not been presented to tHéd@aia Supreme Court in relation to petitioner’'s

3 Clark barsjnter alia, the piecemeal presentation of claims.
5
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ineffective assistance of counsel claim. FB@o. 38 at 8-10. With citation to Cullen v.
Pinholster, 131 S.Ct. 1388 (2011)spendent urged the court tstkgard these new allegation
and exhibits in conducting theview required by 28 U.S.C. § 2254(td)n his response to the
answer, petitioner agreed that the additionalewe had not been before the state court and
acknowledged a “need to exhaust this eviden&CF No. 40 at 1. Petitioner indicated an
intention to seek a stay pending further exhansich at 4, but filed no such motion. Petitione
argued that before he could return to state courebded to obtain additional evidence from 3
expert, and purported to renewesjuest for funding to retain duan expert._Id. at 1, 3.
Petitioner attached a copy of ar parte request for funding ttetain a forensic psychiatrist,
which bore a different case number and had newere before the undersigned or the magistr|
judge previously assigned tiois case._See ECF No. 40-1.

Petitioner was subsequently dited to file a properly noticed and supported motion fqg
stay, and to submit his request for expert faggursuant to the CJA procedures for employir
experts for non-death penattgses. ECF Nos. 42, 47, 48.

Plaintiff's motion for a stay, ECF No. 46, whled twenty-two months after his reply
indicating an intention to seek a stay. Theiomis captioned “Motion For Stay Pending Rulir
On Funding Request.” Petitioner argues that the court should grantpustagnt to Rhines v.
Weber, 544 U.S. 269 (2005), and grant his fundatgest so that hean develop additional
evidence in support of his claim, return to state court to exfia@iglaim as supplemented, anc
then submit that claim for resolution here.

B. Governing Legal Principles

1. The Exhaustion Requirement

Habeas petitioners are required to exhaust stathedies before seeking relief in federe
court. 28 U.S.C. 8§ 2254(b). The exhaustion dloetensures that state courts will have a
meaningful opportunity to considallegations of constitutionaiolations witiout interference

from the federal judiciary. Rose v. Lundy, 4355. 509, 515 (1982); see also Farmer v. Bald

* Pinholster holds that reasonaiéss review of a state ctsidecision under §2254(d)(1) is
limited to the factual record that was before the state court.
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497 F.3d 1050, 1053 (9th Cir. 2007) (“This so-ahfiexhaustion requirement’ is intended to

afford ‘the state courts a meagful opportunity to conder allegations otegal error’ before a

federal habeas court may review a prisonegss.”) (quoting Vasquez v. Hillery, 474 U.S. 25

257 (1986)).

A petitioner satisfies the exhaustion requiratrigy fairly presenting to the highest state

court all federal claims before presenting therthe federal court. See Baldwin v. Reese, 54

U.S. 27, 29 (2004); Duncan v. Henry, 513 WB64, 365 (1995); Picard v. Connor, 404 U.S. 2]

276 (1971). A federal claim is fiyrpresented if the petitiondas described the operative fact

and the federal legal theory upon which hisrolé based. See Wooten v. Kirkland, 540 F.3d

1019, 1025 (9th Cir. 2008) (“Fair presentation requirat a state’s hightesourt has ‘a fair

opportunity to consider . . . . and to correbeftasserted constitutional defect.””); Lounsbury \.

Thompson, 374 F.3d 785, 787 (9th Cir. 2004) (same) (quoting Picard, 404 U.S. at 276));
v. Thompson, 197 F.3d 359, 364 (9th Cir. 1999).

Variations in legal theory or in the factadegations urged isupport of a claim do not
affect exhaustion as long as the substance of the constitutional claim remains the same.

404 U.S. at 277; see also Robinson v. Schs$d, F.3d 1086, 1101-03 (9th Cir.), cert. denied,

131 S.Ct. 566 (2010). Presentation of suppleta evidence likewise has no effect on
exhaustion unless that evidence ‘lamentally alter[s] the legalaim already considered by th

state courts.”_Vasquez v. Hillery, 474 U.S. 2880 (1986). This may be the case where, for

example, new evidence places the case “in a significantly different and stronger evidentiar

posture that it was when the state couotsstdered it.”_Aiken v. Spalding, 841 F.2d 881, 883

(9th Cir. 1988) (quoting Dispensa v. Lynaugh, 826 F.2d 375, 377 (5th Cir. 1987)). The

exhaustion requirement goes to claims, howevet,rent to individual itemsf evidence._Correll
v. Stewart, 137 F.3d 1404, 1414 n.2 (@in.) (rejecting theory @t claim exhaustion requires
complete presentation of evidence in state caumd, stating that “‘@im exhaustion’ does not

equate to ‘evidence exhaustion’@ert. denied, 525 U.896 (1998); see also Davis v. Silva, 5!

F.3d 1005, 1009 (9th Cir. 2008) (exhaustion does mpfire that petitioner gsent every piece (

evidence to state court) (quoting ChagoiVood, 36 F.3d 1459, 1469 (9th Cir. 1994)).
7
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2. Standards For Stay and Abeyance Pending Exhaustion

Federal courts may not adjudicate petititarswrits of habeas corpus which contain
unexhausted claims. Rose v. Lundy, 455 U.S. at 518Fh8. petitioner must first return to state
court and exhaust any such claims. Id. Prighéoenactment of the AEDPA and its creation ¢of a
one-year statute of limitations for federal habgetstions, the total exlagtion rule required the
dismissal of so-called “mixed petitionghose containing both exhausted and unexhausted
claims). See id. Post-AEDPA, the U.S. Sarpe Court has established a stay and abeyance

procedure to permit further exhaustion withow tisk that timely-filel federal claims will

become time-barred during the course of exhaustion. See Rhines v. Weber, 544 U.S. 269 (200!

Under_Rhines, a federal petition containinghbexhausted and unexisied claims may be
stayed if and only if (1) petitiom&lemonstrates good cause for fihidure to have first exhausted
the claims in state court, (2) tbaim or claims at issue potentially have mextd (3) petitioner
has not been dilatory in pursig the litigation._Id. at 277-78.

Alternatively, a petitioner may amend his pieti to delete unexhausted claims; seek &
stay of the resulting, fully-exhausted petitiwhile proceeding to state court to exhaust the
deleted claims; and later amend his federatipatto reincorporate newly-exhausted claims.
Kelly v. Small, 315 F.3d 1063, 1070-71 (9th G003). This procedure does not require a
showing of good cause, but neither doesotgxt petitioner’s unexhausted claims from
untimeliness in the interim._King v. Ryan, 564 F.3d 1133, 1141 (9th Cir. 2009).

C. Discussion

Petitioner contended at heagithat the sole claim preged in the second amended
petition is unexhausted, and he seeks a stay pursuBhines, supra, in order to exhaust it. A
petition containing no exhausted claims cannattbged, however; it must be dismissed. See

Rasberry v. Garcia, 448 F.3d 1150, 1154 (9th Z1lQ6); Jiminez v. Rice, 276 F.3d 478, 481 (9th

Cir. 2001). The Rhines stay and abeyance jphareethat petitioner invokes applies to mixed
petitions — those containing bothhexisted and unexhausted clain®ut-the petition here is not
i

i
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mixed?® Rather, it contains a singbtaim that is necessarily eithexhausted or unexhausted.
it is exhausted, there is no need for a styt. is unexhausted, it cannot be stayed.

Although the answer neither concedes exhanstor asserts non-exhaustion as a defe
respondent took the position at hagrthat petitioner’sneffective assistance of counsel claim
exhausted. The court agrees. The allegatiod®=hibits presented to the California Suprem
Court specified that petitionéad consumed alcohol and valiamd/or other “pain medication”
on or about the date of the homicide, and liimtecent treatment for a back injury and other
medical conditions had included prescriptidmsVicodin, Ambien, Naproxen, Cymblata,
Previcid, Skelaxin, Darvocet and Tradol, as well as steroid injectiohisPetitioner alleged that
counsel had rendered ineffective assistance bgdap investigate and present a mental state
defense based on his impairment by substanoedged Doc. 21. The operative federal petitic
supplements the evidentiary recandsupport of this claim witln article abouthe effects of
Zolpidem (aka Ambien) (ECF No. 33-5), imfoation obtained from the Drugs.com website
regarding the interactions wérious medications (ECF No. &3, and documents from trial
counsel’s file reflecting his failur® investigate the effects afilsstances other than alcohol an
valium (ECF No. 53-1}. The federal petition is also suppEt by a declaration of counsel that
the court construes as a proftérevidence that trial counseldecision not to test petitioner’s

blood sample for substances other than alcohol, valium and methamphetamine was base

® For this reason, the court does not address tireRFactors that have been briefed by the
parties.
® Lodged Doc. 21. The state patitiis not internally paginated’he relevant facts are containg

in the statement of Supporting Facts for Ground One, and in the foll@ximigits among others

Ex. A at 1-3 (report of interviewvith Dr. Jon Malan regarding pgtiner’s medications); Ex. B g
6 (report of interview with petitioner’s wifeyho saw him take NaproreValium, Cymbalta,
Skelaxin and Prevacid on the morning of the homicide).

" Exhibit D to the operative petition is a deeltion of counsel that references attached
documents. ECF No. 33-4. None of the referemtethments were in fact filed with Exhibit
Respondent was served with a paper copy op#tigéion which included the exhibits, and the
exhibits were addressed in the answer. EB8E No. 38 at 8-10. Ahe hearing on the stay
motion, petitioner was ordered to file a correced complete Exhibit D forthwith. Petitioner
has done so. ECF No. 53. The attachments indadements that were previously presenteg
the California Supreme Court, e.g. ECF No. 53-8-at(report of interview with Dr. Jon Malan
and those that were not, e.g.FENo0. 53-1 at 5 (list of medicatis filled at pharmacy), id. at 40
(public defender expert request).
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ECF No. 33-4 at 2; see also ECF No. 53-2&(phone message for trial counsel referencing

“astronomical cost” of additional testing).
The additional exhibits presented to thagit do not change the substance of the clain,
which is that petitioner’s SiktAmendment right to effectivepresentation was violated by
counsel’s failure to investigate and presedefense based on the effects of alcohol and
prescription medications on pdner’s state of mind. Sd@avis v. Silva, 511 F.3d at 1009
(where operative facts remain the same, additiemidlence does not regaifurther exhaustion).
The federal petition differs from the state petitanly in its increased emphasis on possible drug
interactions and the “synergistic” effects of multiple substahdes.new or different substances

or other sources of mental impairment aregate as petitioner’s counsel acknowledged at thg

D

hearing. Petitioner’s variation bfs theory of impairment thefore does not alter the substange

of the claim within the meaning of Vasquezillery, 474 U.S. at 260. See Robinson, 595 F.3d

at 1101-03 (variation in Eighth Amendment theorgdio attack aggravating factor in capital
case does not render claim unexhausted).

Petitioner’s supplemental allegations and bitkiregarding counsslfailure to seek
additional toxicology testing suppdlte allegations of the statetpien, but they do not alter the
factual predicate of the claim. The Ninthrtiit has found far greater factual variations
insufficient to change the substance of angland require further exhaustion. See Weaver, 197
F.3d at 364 (evidence of a different type of barisconduct than alleged in state court does hot
render claim unexhausted); Chacon, 36 F.3d at {ed@ence that misinformation about plea
consequences came from a different source tiheged in state court &s not render involuntary
plea claim unexhausted).

Overall, the ineffective assistea claim as set forth in the opéve federal petition is not
“so clearly distinct from the clais petitioner has already presentethe state courts that it may

fairly be said that the state courts had no ofymity to pass” on the claim. Humphrey v. Cady

8 This issue is not entirely new. The exhiltiighe state petition @luded a doctor’s reported
statement that petitioner had previously repocmufusion as the result of “a combination of the
drugs.” Lodged Doc. 21, Ex. A at 2. The stztert exhibits also coained information about
diazepam (Valium) interactions with alcohol asttier substances. Lodged Doc. 21, Ex. A at [13.

10
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405 U.S. 504, 516 n.18 (1972). Accordingly, while toamtier has always been free to return tg
state court with his adilbnal exhibits, he is not required to do so. Because there is no non-
exhaustion bar to this cousttonsideration of the claira,stay is not warranted.

Petitioner relies on Cullen v. Pinholster, 13CtS1388 (2011), for the proposition that

evidence must be presented to the state court bisisreourt considers $ipetition. _Pinholster i
not a case about exhaustion, however, and does not involve the availability of a stay. In
Pinholster, the Supreme Court hétdt federal courts’ applicatiaf 28 U.S.C. § 2254(d), whic

limits federal habeas relief to those claims tieate been unreasonably rejected by the state

all

U)

courts, must be conducted on the basis of the esedtrat was before the state courts when they

ruled. Pinholster, 131 S.Ct. at 1398. Evidencegurtesl for the first time in federal court may
considered for other purposes, including mergere where 8§ 2254(d) does not apply in the f
place (because, for example, thaiwl was rejected in state cowithout adjudication of the
merits) or where the claim satisfies § 2254(d)sgent standard. See id. at 1412 (Breyer, J.
concurring). The scope of § 2284 feasonableness reviewais issue distinct from the
requirements of § 2254(b) atitk exhaustion doctrine.

It is undoubtedly the case that summary statet rejection of a constitutional claim is
more likely to be found unreasonable under 8§ 2254{®re the evidentiamecord before the
state court is strongest. For thisd other reasons, it is undoubteidiya petitioner’'s own interes
(as well as consistent with the federalism g@ipies underlying both the exhaustion doctrine ar
AEDPA's limitations on relief) tgpresent all his evidence to thte court. But none of those
considerations alter the standsuapplicable to thexhaustion question. That question remain

governed by Vasquez v. Hillery, supra, gndgeny. For the reasons already explained,

petitioner’s ineffective assiance claim is exhausted untlge governing standards.

The court understands petitioner to argue fitlaim will be placed in a significantly
stronger evidentiary posture, requiring further exhaustion, by the epeidvn he hopes to
obtain with funding that has not yet been awed. Disregarding thertoired history of
1
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petitioner’s expert funding requéesthe court will not recommend a stay based on speculatio
about evidence that does not currently exist.

Petitioner’s procedurally defeee request for expeftinding would be denied in any ca
In order to obtain habeas reliefthis court aftehaving his claim adjudicat by the state court,
petitioner must first pass thugh the gateway of § 2254(d) anénidemonstrate his entitlemen

to relief on the merits under pre-AEDPA starttfa Frantz v. Hazey, 533 F.3d 724 (9th Cir.

2008) (en banc). The first inquiry is limitedttee context of the stateabeas record, but the
second is not. _Pinholster, 131 S.Ct. at 1398, 14l@laim that is precluded by § 2254(d) will
never progress to the point where furtreaatfial development is appropriate, however.
Accordingly, even before Pinholster, federaldewtiary hearings have been unavailable for

claims that fail 8§ 2254(d) scrutiny. See Sahnr Landrigan, 550 U.S. 465, 474 (2007); Earp

Ornoksi, 431 F.3d 1158, 1166-67 (9th Cir. 2005). therreasons explained more fully below,
petitioner’s ineffective assistaa of counsel claim was not unreaably denied by the Californi
Supreme Court within the meaning of § 2254(Ax.cordingly, additional evidence could not b
considered by this court in any event, &mading for an expert evaluation is therefore
inappropriate. Petitioner’s plea fexpert assistance thus failsdeange the exhaustion analysi
or provide support for his stay requébt.

Because the instant petition is not a “edxpetition” containing both exhausted and

unexhausted claims, neither Rhines nor Kelly mtes a basis for a stay. The undersigned fin

for the reasons explained abdhat petitioner’s ineffective astance claim is exhausted, and

petitioner has identified no authiyrto support a stay of proceeds for the sole purpose of

® See ECF Nos. 40 (Response to Answer, ptirgpto “renew” funding request); 42 (order
noting,inter alia, that referenced funding request borararorrect case number and had nevel
been received by the court); 43 (requesfidoding, filed via CM/ECF); 48 (order sealing
publicly-filed request for funding,ral directing counsel to follow CJA procedures for request
expert services); 46 (motion for stay, arguthat funding requeshould be granted); 51
(declaration of Kurt Heiser)As of the date of these Findinged Recommendations, the court
has not received a Request for Advance Authoandbr expert services in this case via the
Federal Defender’s Office.

9 This case does not require the court to mETsvhether it may mvide funding for expert
services in relation to a potentiatliyeritorious unexhausted claim.
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presenting to the state court additional evidence in support of an exhausted claim. Accorc
the undersigned will recommend that the motion for a stay be denied.
PETITIONER'’S INEFFECTIVE ASISTANCE OF COUNSEL CLAIM
A. Standards For Relief Under the AEDPA

ingly,

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Aqt of

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 131 S.Ct. 770, 785

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication or stateM@rocedural principles to thentrary. _Id. at 784-785 (citing
Harris v. Reed, 489 U.S. 255, 265 (1989) (presuwnpiif a merits determination when it is

unclear whether a decision appearing to rest deréé grounds was decided on another basis

S,

p—

“The presumption may be overcome when thereason to think some other explanation for the

state court's decision is meolikely.” 1d. at 785.
The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Clearly esiahed federal law also inclusléthe legal principles and
standards flowing from precedent.” Blaglv. Duncan, 315 F.3d 1091, 1101 (9th Cir. 2002)

(quoting_Taylor v. Withrow, 288 F.3d 846, 852 (6th.@002)). Only Supreme Court precedent

may constitute “clearly established Federal lawyt circuit law has persuasive value regarding

what law is “clearly established” and what congés “unreasonable application” of that law.
13
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Duchaime v. Ducharme, 200 F.3d 597, 600 ®ith 2000);_Robinson v. Ignacio, 360 F.3d 104

1057 (9th Cir. 2004).
A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 5

U.S. 362, 405 (2000). A statewrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state cour
was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively

unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recordttivas before the state court. Cullen
Pinholster, 131 S.Ct. 1388, 1398 (2011). The questidtims stage is whether the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a reasbapinion, 82254(d)(1) revieis confined to “the

state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9tl

Cir. 2008) (en banc). A different rule appligbere the state courtjeets claims summarily,
without a reasoned opinion. In Rieh supra, the Supreme Cobeld that when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsangported the state casrdecision, and subject
those arguments or theories to 8 2254crutiny. _Richter, 131 S.Ct. at 786.

B. Petitioner’'s Allegationsnd Supporting Evidence

The petition alleges that counsel provideeiffective assistance, in violation of

petitioner’s Sixth Amendment right to counsel,fhiling to develop and present a mental staté

defense based on the effects abhlol and prescription medication’.In addition to the beer h

drank during the afternoon éiugust 13, 2006 and the Valium thaas present in his system,

" The court here considers only the allegatimms evidence that were before the California
Supreme Court in Case N8187261, Lodged Doc. 21. See Pinholster, 131 S.Ct. at 1398.
Because petitioner filed his statdipen in pro per, the court cotraes that petition liberally ang
has carefully reviewed its exhibitsr facts that support his claim.
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petitioner had received an injaamn containing a sedative two dgysor, and had taken Ambien
the night before (approximately 24 hours lvefthe homicide.) A defense investigator
interviewed petitioner’s wifeand learned that petitionerdhéaken medications including
Naproxen, Valium, Cymbalta, SkelaxindaPrevacid on the morning of August 13

(approximately 12 hours before the homicide).e Trivestigator also terviewed petitioner’s

physician, Dr. Malan, and obtained petitioner’'s mabrecords. Accordingly, counsel was awgare

that petitioner had been prescribed the abateehdrugs as well as Darvocet, Tramadol and

Vicodin, and that petitioner haateviously reported experienciegnfusion as the result of his

medications. This evidence was not elicited wbenMalan testified. Gunsel had explored thg

possibility of further toxicological testing pktitioner’s blood sample, but did not obtain the
testing necessary to determine what substasites than Valium were present in petitioner’s
system. The defense presented no evidenceddtatbe effects of medication on petitioner’s
mental state or the formation of intent.

C. The Clearly Established Federal Law

To establish a constitutional violation basedineffective assistance of counsel, a petition

must show (1) that counsel’s representationlfelbw an objective standard of reasonablenes

W

ier

and (2) that counsel’s deficieperformance prejudiced the defense. Strickland v. Washington,

466 U.S. 668, 692, 694 (1984). Counsstiategic choices are entitlemldeference to the extent

that they are reasonable. 1d689-91. “[S]trategic choices ma after thorough investigation qgf

law and facts relevant to plabt options are virtually unchalhgeable; andsttegic choices

made after less than complete investigation are reasonable precisely to the extent that reasonal

professional judgments support the limitationsrorestigation.” _Id. at 690-91. Prejudice means

that the error actually had an adverse effect on the defense. There must be a reasonable

probability that, but for counsel’s errors, the testithe proceeding would have been different.

Id. at 693-94. The court need not address bathgw of the Strickland ¢ if the petitioner's
showing is insufficient as to one prong. Id. at 697.

The United States Supreme Court has ersigbd that “[t]he standards created by

Strickland and § 2254(d) are bothghly deferential,” and when éhtwo apply in tandem, review

15
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is ‘doubly’ so.” Richter, 131 S.Ct. at 78&{@rnal quotations and citations omitted). The
determination to be made on federal habeagwe therefore, is not whether counsel acted
reasonably, but “whether thereasy reasonable argument thatinsel satisfied Strickland’s
deferential standard.”_Id.

D. The State Court’s Ruling

The California Supreme Court denied petitionéneffective assistance of counsel clair
without comment or citation. Lodged Doc. 22. Aalingly, this court asks whether there is a
reasonable basis for thet court’s decision. Ritér, 131 S. Ct. at 786.

E. Objective Reasonabless Under § 2254(d)

It was not objectively unreasonable of alifornia Supreme Court to summarily deny
petitioner’s ineffective assistaa of counsel claim. The phgal evidence, Alanis’s testimony
and the victim’s statements overwhelmingly ebsdied that petitioner was the perpetrator. TF
only real issue for trial was intent. Petitiomeas charged with first degree murder, which
requires proof that the killing was Miil, deliberate, and premeditatéd.Plaintiff’s various
medications presented an obvious anportant issue for defenserssideration in this regard.
Trial counsel did conduct a preliminary intigation by interviewingetitioner’s wife and
doctor, obtaining his medicetcords, and reviewing thealable toxicology evidence.
Counsel’s presumably strategic decision not tther pursue the matter is entitled to deferenc
and constitutes deficient perfoance only if it falls outside the wide range of reasonable
professional assistance. Strigkda 466 U.S. at 688-9. This assment is made from counsel’s

perspective at the time. _Id. at 689.

2 The jury was instructed pursnt to CALCRIM 521 as follows: “fie defendant acted willfully
if [ne] intended to kill. The defendant actdeliberately if [he] carefully weighed the
considerations for and against [his] choice &mbwing the consequences, decided to kill. Th

death. The length of time the person spends considering whether to kill does not alone d
whether the killing is deliberatend premeditated. The amount of time required for delibera
and premeditation may vary from person to person and according to the circumstances. A
decision to kill made rashly, impulsively or without careful consideration is not deliberate
premeditated. On the other hand, a cold, caladidéeision to kill can be reached quickly. T
test is the extent dhe reflection, not the letig of time.” CT 289.
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In light of the context inwvhich trial counsel made the disputed decision, it was not
unreasonable of the California Supreme Court ferde counsel’s choice. Eight hours after t
homicide, petitioner’'s blood adtol level was zero and the aont of valium was minimal.

While these levels certainly would have beeaghlr eight hours earlier, it would not have beef

e

N

unreasonable for counsel to suspect that theydametl have been high enough to support a viable

intoxication defense. The Ambien had bedwtraa full 24 hours prior, which also suggests a
weak defense at best. Moreover, petitionerlswtated conduct on th@ght of the homicide
could well be interpreted by a jury eonsistent with intoxication.

At the trial, the prosecutor relied on théldaving circumstantial evidence to support a
finding of premeditation and delikegion: petitioner went to théctim’s house at night, which
suggests he wanted to be hiddeajeft the driver in the caput of sight and earshot of the
victim’s house; he chose as a driver an undocumented immigrant who was unlikely to go t
police; the wounds were so many and severettiegtcould only have beentended to kill; the
killer slit the victim’s throat from behind; heefll the scene; and he had the presence of mind
destroy evidence by discarding a bloody shirt, ggttid of the knife, and washing out the truc
bed. While these circumstances do not precludatarication defense grove that petitioner
was not impaired, they do make an intoxication or impairment defense sufficiently problen
that the California Supreme Court’s deferetérial counsel’s sttagic decision cannot be
deemed objectively unreasonable.

Likewise, Alanis’s testimony that petitionendde killed the victim because she owed
him money does not necessarily dgfa mental state defense, but it makes one very difficult
The admission of a specific pecuniary motivetfee murder, in the murder’'s immediate
aftermath, directly supports the prosecutiatediberation and premeditation theory. Other
interpretations are possible — as petitioner argees, the defense theory could have been thé

there was a fight about a debt, which led gpantaneous and non-deliberated killing under tHh

influence of medications. However, the quesbeifore the court is not whether a mental staté

defense could conceivably have worked in this cdisis whether the ate court acted reasonal

in deferring to trial counsel'decision not to pursue an intoxication or impairment defense.
17
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Given the context of the evidence againsitioger, that defengce was not objectively
unreasonable.

Other circumstances relevant to trial caeltssperformance further support the state
court’s application of Strickland deference. fidét blush, counsel’s failure to question Dr. Ma
about petitioner’s use of mind-altering meations, when Dr. Malan was on the stand and
discussing petitioner's medical condition, raiadsgitimate question about performance.
However, the defense investigasareport of her interview witlr. Malan contains information
which could have been used to impeach any testimony from Dr. Malan in support of an
intoxication or impairment defeas Dr. Malan had reported thagtitioner used Ambien but “ng
... too much.” Exhibit A at 2. More problencally, Dr. Malan had attributed petitioner’s pag
problems with confusion primarily to Darvocendareported that Darvocet had been discontir
and the confusion cleared. Id. Moreover, Balan’s example of theffects of petitioner’s
confusion would not have been something defens@sel wanted the jury to hear: “Adan told
me he recently got into an altercation with someewho was threatening to kill him. He statec
he was confused because of the medication atrelaeto slash the tire® escape but he slashe
the wrong set of tires and got arrested.” Id. at 2-3.

Trial counsel was aware offar evidence that was also potentially problematic for a
mental state defense. When petitioner was tékéme police station and interviewed, he state
alternately that he was not, might have beed,“arobably” was at the victim’s home the night
of the homicide. E.g., CT 452, 453, 455, 472. He claimed not to know what had happene
not to remember anything that had happened edtarning home from the Pick and Pull with
hamburgers, not to know how he got to Nora’s leahsit night, and not temember how he go
the scratches on his face. E.g., CT 452, 453 5&459-61, 463, 4746. He stated that he did
hurt Nora “that | know of,” CT 460, and tlon’t recall hurting nobody,CT 466. In evading
repeated questions about what had happenetippetiemphasized that he doesn’t remember
things when he drinks, and that he had bdrenk earlier in the dayCT 461-62, 467. He also
attributed his inability to answer questionghe pills he takes. CT 469-70. In explaining his

memory problems, petitioner stated:
18
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. . . [S]Jometimes | just rememb#hings later on, but not, not like
this thing like today or something, just like what time my head gets
clear or something and sometimiegon’t remember things. Like |
was taking this medicine, uh, Daocat and now | just jump up out
of the bed and hit my wife or seething and she will go like. . .
why you hit me for [?] and I'll be what do you mean, she would
wake me up and | was like you know what | mean?

CT 471.

Throughout the interview, pather invoked his alwhol and prescription medication us

to explain his complete lack of memory abthé evening and knowledgé what had happened.

CT 493 (“[1]f | done somethingrad | don’t recall it, if | been dmk or with those pills, you know
that’s the reason | always protesyself.”); 499-501 (describingiedications and suggesting th
combination of alcohol and medications viadblame for memory loss), 507-08 (“I have a
problem. . . not remember things.”). He atsmgested that the medications could explain
behaviors that he did not recallT 518 (“... this medication | v&ataking, somebody be able ju
go off on me and | would just flip like this.”)22 (“. . . sometimes if | was sleep. . . and | wak

up and do something and it’s like you walk in gheep or something. .).” These statements

were not introduced at trial, baertainly would have beenpktitioner had presented a defense

based on the effects of the medications.

Petitioner relies on these statements sndperative federal gigon to support the
viability of a mental state defense based @hedications, but the transcript does not read
favorably for him. This court need not made any credibility judgments, For Strickland pur
it is enough that reasonable coeinsould have anticipatea prosecutor’s argument that
petitioner’s claim to complete amnesia wascretlible. Such an argument would have had
substantial weight, and a jury cduhell have reasoned that the entiefense was fabricated or
least that petitioner was exaggerating the extehtsoimpairment to avoid responsibility. With
these considerations in mind, counsel could ltawveluded that an inkacation or impairment
defense was unlikely to succeed or was potentially counter-produantideshould not be
pursued.

In light of all these considerations, it svaot objectively unreasonable of the California

Supreme Court to find trial counsel’s performaraétled to deference under Strickland. In th
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alternative, it was not unreasonable of theestaurt to summarily deny the claim on prejudice
grounds.

Petitioner presented the state ¢awuith little more than spegation about the mental sta
defense that could have been presented baxdsel conducted further toxicological testing anc

retained an expert to testilpout the effects of petitionemnsedications._See Grisby v. Blodgel

130 F.3d 365, 373 (9th Cir. 1997) (“Speculation abowtvjé witness] could have said is not
enough to establish prejudice.”); HendrickLalderon, 70 F.3d 1032, 1042 (1995) (“Absent :

account of what beneficial evidentwestigation into any of thesgssues would have turned up

[petitioner] cannot meet the prejudice prong of the Strickland test.”). The evidence that w4

before the state court regarding petitioner’s gaintrol regimen provides theoretically possible

basis for reasonable doubt regagdintent, but does not raisereasonable probability of a
different result at trial._SeS8trickland, 466 U.S. at 693-94. Esgli in light of the evidence
supporting a finding of deliberation and premetibia, it cannot be congtled that a different
result is likely had counsel elied the available evidence of giether’'s use of medications that
may cause cognitive impairment.

For all these reasons, the California Sugré@ourt’s adjudication of the claim was not
objectively unreasonable. 28 U.S82254(d)(1) thereferbars relief.

CONCLUSION

For the reasons explained abavés HEREBY ORDERED as follows:

1. Petitioner’s attachments Exhibit D are deemed fileaunc pro tunc to the filing date
of the amended petition (ECF No. 33); and

2. Petitioner’s request for funding (ECF No0),48 the extent that it is properly before
the court, is denied.

Itis HEREBY RECOMMENDED that:

1. Petitioner’'s motion for stay and @ance, ECF No. 46, be denied; and

2. The petition for writ of habeas corpus be denied.

e

—
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
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after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are

advised that failure to file objections within thgecified time may waivihe right to appeal the

District Courts order. Matrtinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 8, 2014 _ -
m::—-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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