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hlifornia Department of Insurance, et. al.

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICTCOURT OF CALIFORNIA

PATRICK LAMBEY,
Plaintiff, No0.2:11-cv-02392-KIM-KJIN
VS.
CALIFORNIA DEPARTMENT OF
INSURANCE, ERIC WEIRICH, RICK

PLAIN, MARTIN GONZALEZ, and
DOES 1-100,

Defendants. ORDER

This matter is before the court on plaintiff’'s motion to amend his complaint,
which alleges defendants engaged in unfair enmpéy practices because of plaintiff's race
and national origin. The motion was deciddthaut a hearing. For the reasons below, the
court DENIES plaintiff's motion.

l. BACKGROUND

In plaintiff's original complainthe alleges that on July 27, 2010, while
employed as a sergeant in the Benicia Begji Office of the California Department of
Insurance (“CDI”) Fraud Insurance Bureau, heimiewed to be promoted to the position of
captain. (Compl., ECF 1-1 1 13.) He alledgieat although he was well-qualified to be
promoted, the position was givenaoother, less qualified candidatéd. (f 15.) Plaintiff
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alleges this was due to raciasdiimination: plaintiff is an Afcan-American originally from
Belize and the individual hireals captain is Caucasiard.(1 1, 15) Plaintiff alleges there is
“systematic series of ongoing and continuous aotthe part of Defendants that set apart
[plaintiff] on the basis of his color and natiomeaigin,” including denials of promotions in
2000 and 2004, and of a request to transfer in 20@5Y 20-33.) Plaintiff alleges he has
experienced discriminatory treatment and harasginased on his natidraigin, and details
specific incidents in 2001 and 2007, and CDI’s sleci to give him an inferior vehicleld(
19 22, 31.) He alleges that ati#drican-American employees @Dl have also experienced
harassment and discriminatiord.(1Y 43—-45.)

On May 9, 2011, plaintiff filed a complaiot discrimination with the California
Department of Fair Employment and Hous{igFEH") and with the U.S. Equal Employment
Opportunity Commission (“‘EEOC”).1d. 11 8-10.) On May 13, 2011, DFEH closed the cas
and issued a right-to-sue lettand in June 2011 plaintiff requestadight-to-sue letter from
EEOC. (d.)

On July 8, 2011, plaintiff filed his contgant in Sacramento County Superior
Court alleging three claims agaiiradl defendants. He allegethims of discrimination based
on race and failure to prevent racial discrintima and disparate treatment, in violation of
California Government Code 8§ 12940seq. (id. 11 49-66.); and a claim odcial and national
origin discrimination under 42 U.S.C. 8§ 1988. (1 67-80). On September 8, 2011,
defendants removed the action to this tomder 28 U.S.C. § 1441(b). (ECF 1 at 2.)

On November 3, 2011, defendants moved to dismiss the complaint (ECF 7)
This court granted the motion in part #emuary 5, 2012, dismissimgth prejudice all
individual defendants from thersit cause of action, and dissing with prejudice CDI from
the third cause of action. (ECF 14). Theiearsubmitted a joint status report on January 9,
2012 (ECF 15), and the court held a stawsference on January 19, 2012 (ECF 17). On
February 6, 2012, the court issubd pretrial scheduling ordexhich required motions to
1
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amend pleadings under Rule 15 to be heard no later July 13} J&C¥ 18 at 1.) Discovery
was required to be completed no fatean June 20, 2013. (ECF 18 at 2.)

On May 24, 2013, plaintiff moved for leavedamend his complaint. (ECF 19.)
Defendants filed opposition to the motion on June 14, 2013. (ECF 20.)

Il. STANDARD

A party seeking leave to amend pleadiafier the deadline specified in the
scheduling order must first satisfy FeddRale of Civil Procedure 16(b)’'s “good cause”
standard.Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 608—-09 (9th Cir. 1992%ce
also Inre W. States Wholesale Natural Gas Antitrust Litig., 715 F.3d 716, 738 (9th Cir. 2013).
Rule 16(b)(4) states that a “schedule maynoelified only for good cause and with the judge’
consent.” This good cause evaluation “is not caesite with an inquirynto the propriety of
the amendment under . . . Rule 196hnson, 975 F.2d at 609. Distinct from Rule 15(a)’s

liberal amendment policy, Rule 16(b)’s good castesdard focuses primarily on the diligence

of the moving partyid., and that party’s reasof seeking modificationC.F. exrel. Farnan

v. Capistrano Unified Sh. Dist., 654 F.3d 975, 984 (9th Cir. 2011). If the moving party was

not diligent, “the inquiry Bould end” and the motion toadify should not be grantedivkovic

v. S Cal. Edison Co., 302 F.3d 1080, 1087 (9th Cir. 2002) (citidmhnson, 975 F.2d at 609).
To demonstrate diligence under Rule th& movant may be required to show:

(2) that he was diligent in assing the court in creeig a workable Rule 16rder; (2) that his

noncompliance with a Rule 16 deadline is occurring, notwithstanding his diligent efforts to

Y

comply, because of the development of matters which could not have been reasonably fofeseen

or anticipated at the time ofd@tRule 16 scheduling conferencagg3) that he was diligent in
seeking amendment of the Rule 16 order, dhisecame apparent that he could not comply
with the order.Jackson v. Laureate, Inc., 186 F.R.D. 605, 608 (E.D. Cal. 1999) (internal
citations omitted). In general, a moving partgigareness of the existence of the facts and g

supporting their claim for a lentyt period prior to the motion to amend is incompatible with

! The original written order inadvertenthages this date as July 13, 2011. Plaintiff's
motion for leave to amend comes nearly a year after the correct deadline.
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finding of diligence.See Johnson, 975 F.2d at 60%ckert v. City of Sacramento,
No. 07CV00825 GEB GGH, 2009 WL 3211278*2{E.D. Cal. Sept. 30, 2009) (denying
motion to amend where party was aware “foleast two years” othe facts and law upon
which its new claim was based)ayson v. United States, 231 F.R.D. 577, 578 (D. Alaska
2005) (denying motion to amend wkeslaintiff failed to explairthe rationale for delaying the
filing of his amendment until aftehe close of discovery).

If good cause exists, the partylidtias to satisfy Rule 15(a)Cf. Johnson,
975 F.2d at 608 (citing approvinghorstmann v. Culp, 114 F.R.D. 83, 85 (M.D.N.C. 1987) for
its explication of this ater of operations). Rule 15(a)(2) s&t[t]lhe court should freely give
leave [to amend its pleading] when justice squrees” and the Ninth Cirgt has “stressed Rule
15’s policy of favoring amendmentsAscon Props., Inc. v. Mobil Oil Co., 866 F.2d 1149,
1160 (9th Cir. 1989). “In exercising its distom [regarding grantig or denying leave to
amend] ‘a court must be guided by the underlynogpose of Rule 15 — to facilitate decision
on the merits rather than on thieadings or technicalities."DCD Programs, Ltd. v. Leighton,
833 F.2d 183, 186 (9th Cir. 1987) (quotidgited States v. Webb, 655 F.2d 977, 979 (9th Cir.
1981)). However, “the liberality in granting leato amend is subject to several limitations.
Leave need not be granted where the amentlaiehe complaint wuld cause the opposing
party undue prejudice, is sought in bad faith, ttres an exercise in futility, or creates undu
delay.” Ascon Props., 866 F.2d at 1160 (internal citations omitted).

1. ANALYSIS

Plaintiff seeks leave to amend to fde amended cross-complaint adding a

fourth and separate cause of action for retalian violation of 42U.S.C. § 2000e-3 against

CDI and Doe defendants.(ECF 19.) Plaintiff's motion aones more than a year after the

% The Ninth Circuit provides that “[platiffs] should be given an opportunity through
discovery to identify [] unknown dendants™ “in circumstances . :where the identity of the
alleged defendant[] [is] ndgt known prior to theifing of a complaint.””Wakefield v.

Thompson, 177 F.3d 1160, 1163 (9th Cir. 1999) (quotii¢iespie v. Civiletti, 629 F.2d 637,
642 (9th Cir. 1980)). Plaintiff is warned, hovezythat such defendants will be dismissed
where “it is clear that discovery would not uneothe identities, or that the complaint would

be dismissed on other grounddd: (quotingGillespie, 629 F.2d at 642). Plaintiff is further
4
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court’s order on defendants’ motion to dismissarly a year aftehe scheduling order’s
deadline for motions to amend the pleadingd, @me month before the close of discovery.
Plaintiff claims that this modin is brought “well within the the constraints” imposed by the
scheduling order, because it requires “all suiista motions” to be heard before September
20, 2013. (ECF 19-1 at 4.) But plaintiff's tramn is a motion to amend a pleading, not a
substantive motion, meaning tbarlier deadlin@applies.

Plaintiff provides no explation for his lengthy deja The facts he alleges
support a claim of retaliation were made kndwiplaintiff in August 2011, even before this
case was removed from state court, and hevege right to sue letter from the EEOC in
August 2012. (ECF 19-1 at 2.) Plaintiff himsedBarts that “all material facts and causes of
action contained in Plaintiffdmended Complaint fall within the operative facts contained ir
the underlying action.” (ECF 19-1 at 4.) Dedants’ attorneys allege that plaintiff has
intimated he planned to amend the complaince December 2011 and that they contacted

plaintiff's attorney repeatedly asking for aasnended complaint to be filed in early 2012.

(Decl. of Bart E. Hightower, ECF 20-1 1Y 2—4.) Plaintiff does not respond to these assertions,

and plaintiff's attorney adits he did not provide a comf the amended complaint to
defendants until April 25, 2013. (Decl. of Danl Karalash, ECF 19-3 { 7.) Plaintiff has
provided no explanation for hisldg in seeking leave to amend his complaint for nearly two
years after the facts constituting retaliation bezd&mown to him, and nearly a year after
receiving a right-to-sue lettérom the EEOC. Because plaintiff has not shown good cause f
modifying the scheduling ordethe court denies the motion for leave to amend

1
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warned that Federal Rule of Civil Procedurmfi(which states that the court must dismiss
defendants who have not been served withind3@ after the filing of the complaint unless
plaintiff shows good cause, is digable to Doe defendantsee Glassv. Fields, No. 1:09-cv-
00098-OWW-SMS PC, 2011 U.S. Dist. LEX97604 (E.D. Cal. Aug. 31, 201Hard Drive
Prods. v. Does, No. C 11-01567 LB, 2011 U.S. Dist. LEXIS 109837, at *2-4 (N.D. Cal.
Sep. 27, 2011).
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V. CONCLUSION
For the foregoing reasons, the courtNDES plaintiff's motion to amend his
complaint.
IT IS SO ORDERED.
DATED: July 31, 2013.

UNIT TATES DISTRICT JUDGE




