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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

TYRONE INGRAM, No. 2:11-cv-2507-WBS-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

B. HAMKAR, et al.,

Defendants.

Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
U.S.C. § 1983. Defendant Hamkar, the aeiynaining defendant, has filed a motion for
summary judgment. ECF No. 61. In response, pihfited a Statement of Disputed Facts. E
No. 64. For the reasons that follow, itecommended that Hamkar’s motion for summary
judgment be granted.
|. BACKGROUND"

Plaintiff claims that Hamkar denied himexplate medical care while plaintiff was hous
at California State Prison, Sacramento (“CSP-SaEQF No. 13. Plaintiff alleges that he had
right knee injury that presented a serious medical need and that Hamkar, his prison physic
deliberately indifferent to thateed from July 15, 2008 un8leptember 22, 2011 (the date he

filed his complaint).ld. Plaintiff alleges that Hamkai(1) did not provide a stable brace for

! This action proceeds on plaintiff's verified amended complaint. ECF No. 13. The
following statement of facts is based entirelytiom allegations in tha&mended complaint.
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plaintiff's knee at various times during that @ekj and (2) did not orderahplaintiff be housed
in the prison’s Outpatient Housing Unit, arfe his movement would have been limitédl. at 4,
132

Medical records attached to the amended ¢aimpshow that plaintiff submitted a requsg
for a knee brace on April 13, 2016, at 52 (“I need a new knee beaand having pain in right
knee”), and that an orthopedist at San Jaa@eneral Hospital (“SJGH”) recommended that
plaintiff be provided a#ACL brace” on October 8, 2010d. at 12. Plaintiff submitted another
request for a brace on October 31, 20D.at 50 (“I need a brace onrtknee...and I'min a
great deal of pain.”). Plaintiff underwentrgary on his knee on December 1, 2010 and agair
February 22, 2011ld. at 24-29. Upon his discharge aftke February 22, 2011 procedure,
plaintiff's surgeon ordered thataintiff “[w]ear the knee immobilizer at night” but could remo
the device during the day “and do gemtdage of motion exercises[.Jd. at 31. On July 7, 201
the surgeon suggested that pldiritvould benefit from an anteor cruciate ligament braceld.
at 45. The surgeon also noted that plairgifivo ACL surgeries failed and that the “main
problem for failure is his significamarthritic changes medially.Td.

Throughout 2010 and 2011, plaintiff submittednawous requests for medical care for
knee pain.ld. at 50-60 (requests dated April 13, 2010ne 15, 2010; October 31, 2010; Marc
10, 2011; March 29, 2011; April 1, 2011; A2l 2011; April 3, 2011; April 5, 2011; April 20,
2011; April 27, 2011). The attachnts to the complaint furtheeveal that, during the same
period, plaintiff submitted at least three prigpirevances alleging he was being denied an
adequate knee brace. In the firstpglNo. SAC 10-10-11382 (filed on May 24, 2010), plaintif
wrote that his knee was unstable after major knegesy to repair his ACL and that he needed
stronger braceld. at 9. Plaintiff allegd that Hamkar was delayg and refusing to provide
plaintiff with a stronger braceld. at 10. Hamkar responded at tivst level of review on July 8
2010 that “[o]ur plan [regardintpe brace] is to wait for your MRand an orthopedic evaluation

i

2 The court previously dismissed plaffisi claims concerning Hamkar's alleged
confiscation of plaintiff's knee lace on January 5, 2011. ECF No. 36.
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and further recommendationld. at 7. Plaintiff alleges that lsubmitted this appeal to the thir
level review office by mail on w15, 2010, but that he never received any respolaseat 6.

In the second appeal, SAC HC 1102960/SAC 10-11-1195 (filed on January 5, 201
plaintiff alleged that the brace he had beeayvled had been altered and rendered useldsat
14. Plaintiff requested an unaltered bralzk. At the first level of review, M. Linggi, RN,
responded that the brace was alidigr security reasons and refetng@aintiff to his physician for
“more information on the effectiveness of the braceld’at 13. Linggi further noted, “you
currently have a new brace thatu report to be effective.ld. Plaintiff also submitted an
“Inmate Request for Interview” on January 6, 204alleging that defendants had confiscated |
brace and replaced it with the altered brdcdeat 32. Linggi responded to the request, I
interviewed you yesterday regarditigs exact issue and Dr. Hamkar personally informed me
your current brace is appropriatdd.

In the third appeal, SAC HC 11014068 (filedrAR@3, 2011), plaintiffalleged that he wa
being denied necessary treatmemttis knee pain and a knee bra¢eé. at 17. Hamkar
responded at the first level of rew on May 23, 2011, granting the appédal. at 16. Hamkar
examined plaintiff, determined that his A@ad been re-injured, and ordered a brdde.

Plaintiff alleges that, as a result of Hamikaleliberately indifferat conduct, plaintiff's
knee condition deterioratedd. at 4. He claims that the failuog¢ defendants to afford plaintiff
proper brace caused plaintiff's knegrgery to fail, caused plaifftto incur significant arthritic
changes, and required that plaintifidergo a total knee arthroplastg. at 5-6. In addition to
monetary damages, plaintiff seeks an ordexaling Hamkar “to issue prescribed medical
appliance.”ld. at 3.

1. SUMMARY JUDGMENT

Summary judgment is appropriate when ther&o genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iowime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury

to determine those facts in favor of the nonmov&rawford-El v. Britton 523 U.S. 574, 600
3
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(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Coy@.75 U.S. 574, 587 (1986) (quoting Fed
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving patigars the initial rggonsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there is@ugee issue for trial. Fed. R. Civ. P. 56@&inderson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending ochwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed'n 497 U.S. 871, 885 (1990). Rather, the mgyarty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to

make a showing sufficient to establish the existenf an element essential to that party’s cas
4
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and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamdi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamingt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistguired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allradr facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideéneres simply is no reason for trial.

The court does not determine witness ih#dity. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;

Matsushita475 U.S. at 587. Inferences, howeveg, mot drawn out of “thin air,” and the
5
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proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropriagee Warren v. City of Carlsbad8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnado more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving patthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

Concurrent with his motion for summarydgment, Hamkar advised plaintiff of the

requirements for opposing a motion pursuant to B6lef the Federal Rules of Civil Procedure.

ECF No. 61-1see Woods v. Care§84 F.3d 934 (9th Cir. 201Zand v. Rowlandl54 F.3d
952, 957 (9th Cir. 1998) (en bancgrt. denied527 U.S. 1035 (1999Klingele v. Eikenberry
849 F.2d 409 (9th Cir. 1988).
[11. ANALYSIS

As the party moving for summary judgmedfmkar bears the itial responsibility of
presenting the basis for his motion and identifytimgse portions of the reabthat he believes
demonstrate the absence of a geaussue of material facCelotex 477 U.S. at 323. In his
motion for summary judgment—which is basedand includes approximately 350 pages of
documents relating to plaiffts medical care in prisorseeECF Nos. 61-4, 61-5, 61-6, 61-7—
Hamkar argues that there is insufficient evickefor a jury to find that he was deliberately
indifferent to plaintiff's seriousnedical needs. ECF No. 61aR5-7. Proper analysis of
Hamkar’s argument requires review of the standard for deliberate indifference and the sub
evidence’

i

® Hamkar also argues that summary judgniehis favor is approjate because he is
entitled to qualified immunityrad because plaintiff's request fiojunctive relief is moot.
Because Hamkar is entitled to summary judgneenthe insufficiency of plaintiff's evidence, a
discussion of his other arguments is not necessary.
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A. Eighth Amendment Deliberate I ndifference

To succeed on an Eighth Amendment claim wegdd on the denial of medical care, a
plaintiff must establish that Head a serious medical need dhat the defendant’s response to
that need was deliberately indifferediett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gambld29 U.S. 97, 106 (1976). A serious mebieed exists if the failure to
treat the condition could resut further significant injury or the unnecessary and wanton
infliction of pain. Jett 439 F.3d at 1096. Deliberate indiéace may be shown by the denial,
delay, or intentional interferenedth medical treatment, or by theay in which medical care is
provided. Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prisafficial must both be aware of facts from
which the inference could be drawn that a substantial risk of sér@asexists, and he must also
draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if
he knows that plaintiff faces “a substial risk of serious harmrmd disregards that risk by failing
to take reasonable measures to abatddt.’at 847. A physician need not fail to treat an inmate

altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial

884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conglition,

even if some treatment is prescribed, may constitute deliberate indifference in a particular|case.

Id.

It is important to differentiate common lawgligence claims of malpractice from claims
predicated on violations dfie Eighth Amendment’s prohibitiasf cruel and unusual punishment.
In asserting the latter, “[m]ere ‘indifference,€gligence,’ or ‘medical malpractice’ will not
support this cause of actionBroughton v. Cutter Laboratorie$22 F.2d 458, 460 (9th Cir.
1980) (citingEstelle 429 U.S. at 105-06%ee alsoroguchj 391 F.3d at 1057.

As discussed below, the core dispute ralsgglaintiff is that the knee brace he was
provided, which did not have metal staves for suppaas not stable. He claims that the failute
to order a stable brace causetkderation of his knee, whicloastitutes deliberate indifference
to his medical needs.

i
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B. TheMedical Evidence

Hamkar submits medical evidence which aades that after meeting with plaintiff on
August 18, 2008, he ordered plaintiff a knee bracayiRI of plaintiff's knee, a CT scan of
plaintiff's neck, and a follow-up appointment. De Statement of Undisputed Facts (“Def.’s
SUF”) No. 8 (ECF No. 61-3) (a¢itg ECF No. 61-4 at 27-293ee alsdPl.’'s Statement of Dispute
Facts No. 5 (“Pl.’s SDF”) (ECF No. 64) (“Okug. 18, 2008 [| Hamkar ordered a[n] M.R.l on
Plaintiff[’s] right knee.”)? Plaintiff was not housed at CSP-Sac from November 20, 2008 to
September 16, 2009, and he did not meet withnlkéa again until October 22, 2009. Def.’s SU
Nos. 12-14, 17. Plaintiff had surgery on his knedene was away from CSP-Sac. Def.’s SU
No. 13 (citing ECF No. 61-4 at 51-57).

October 22, 2009, Hamkar examined and odierknee-high stockg for plaintiff.
Def.’s SUF No. 17 (citing ECF No. 61-4&f). On February 16, 2010, Hamkar requested
physical therapy for plaintiff. Def.’s SUFd\N18 (citing ECF No. 61-4 at 77). On March 29,
2010, plaintiff requested a differeltace and an appointment with a doctor. Def.’s SUF No.
(citing ECF No. 61-4 at 78). On April 21, 2010, Haankrdered an x-ray of plaintiff's knee an
submitted a request for an MRI. Def.’'s SNB. 22 (citing ECF No. 61-4 at 81-82). Hamkar
contends that platiff was in possession of a &a stabilizer at that timdd. Plaintiff received ar

MRI on August 16, 2010. Def.’s SUF No. 26 (citing ECF No. 61-4 at 93).

On August 31, 2010, Hamkar submitted a request for orthopedic surgery for plaintiff.

Def.’s SUF No. 27. On October 8, 2010, a consulting phisicat SJGH met with plaintiff and

recommended “repeat surgical intervention” hesea“a brace is not going to be enough to hol

* Plaintiff's Statement of Disputed Factsissentially an unverified declaration. To th
extent that the facts statdterein are based on plaintifi@ersonal knowledge, his testimony on
those subjects could be presented in admisBbhe at trial, and, accordingly, it is considered
here in determining the prapty of summary judgmentSee Fraser v. Goodgl842 F.3d 1032,
1036 (9th Cir. 2003) (concluding that, at thensmary judgment phasa,court may consider

[@X

d

19
d

11

evidence that is inadmissible in form, so longtesontents can be presented in admissible fgrm

at trial).

® Although Hamkar's Statement of UndisedtFacts omits the citation, the supporting
document is at ECF No. 61-4 at 96.
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[plaintiff's knee] in place.” ECF No. 61-4 at @. The consulting physician also recommenged
an ACL brace.ld. On October 15, 2010, Hamkar submitted a request for repeat ACL surgery.
Def.’s SUF No. 29 (citing ECF No. 61-5 at 1pn October 22, 2010, Hamkar ordered an ACL
brace for plaintiff. Def.’s SUF No. 30 (citing ECF No. 61-5 at 3Jhat brace was delivered to
plaintiff on January 5, 2011, but he refuseldatause there was no metal on the inside.see

alsoPl.’s SDF No. 14 (“The A.C.L. brace was orel@ Oct. 22, 2009, but was not issued till Jgn.
5, 2011 and it had beettexed by staff.”).

On December 1, 2010, plaintiff underwent arfmapic surgery at SIGH. Def.’s SUF No.
32 (citing ECF No. 61-5 at 13). The surgeon treghe@sed plaintiff that halready had arthritic
changes in his right knee, that he might needa kmee arthroplastly latéf the surgery did not
work, and that he would have ¢jaring pain after the surgeryd. Plaintiff stated that he
understood the surgeon’s advisemends.

On January 10, 2011, Hamkar ordered thaihpff be provided a mobility impairment
vest. Def.’s SUF No. 39 (citing ECF No. 61-34&). On February 7, 2011, plaintiff met with the
consulting physician at SIGHDef.’s SUF Nos. 34 (citing ECF No. 61-4 at 7) and 40 (citing
ECF No. 61-5 at 47). On February 15, 2011, a diffeprison physician ¢giested that plaintiff
be scheduled for surgery. Def.’s SUF No. 41li{giECF No. 61-5 at 51)Plaintiff was sent out
for that surgery on February 22, 2011. Be®UF No. 42 (citing ECF No. 61-5 at 59).

On March 24, 2011, plaintiff returned to SIGBHef.’s SUF No. 43 (citing ECF No. 61-5

7

at 65). The physician there ordd that plaintiff's knee immolizer be discontinued. Def.’s
SUF No. 43 (citing ECF No. 61-5 at 79). ®tay 6, 2011, a different prison physician ordered

plaintiff a double-hinged knee bracéthveither plastic or metalates for support. Def.’s SUF

® Plaintiff's Statement of Disputed Factslindes both the October 8, 2010 letter from the
consulting physician at SIGH and Hamk&&ober 22, 2010 order for an ACL bracgkeeECF
No. 64 at 22, 27.

" Hamkar suggests that this event ocalioe “December 7, 2012.” Def.’s SUF No. 34.
Plaintiff notes that he was not sent back ®hbspital on that date. Pl.’s SDF No. 16. The
exhibit attached to Hamkar’s motion igdies that Februai;, 2011—not December 7, 2012—(s
the correct dateSeeECF No. 61-4 at 7.

9
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No. 46 (citing ECF No. 61-5 at 92). On a3, 2011, Hamkar ordered a knee immobilizer fg
plaintiff. Def.’s SUF No. 4{citing ECF No. 61-5 at 94¥)ee alsd’l.’'s SDF No. 20 (“Plaintiff
had the knee immobilizer from May 23)11 until he returned it.”).

On June 13, 2011, Hamkar requested an orthiopellow-up appointment for plaintiff.
Def.’s SUF No. 48 (citing ECF No. 61-5 at 97)n July 7, 2011, a physician at SJGH sugges
plaintiff “would benefit from aranterior cruciate ligament me.” ECF No. 61-5 at 99. The
surgeon also noted that plaintiff's two ACL suiigsrfailed and that the “main problem for faily
is his significant arthritic changes mediallyld. On August 17, 2011, plaintiff refused his kne
brace, claiming that the glue used on theb&maade his skin break out. Def.’s SUF No. 50
(citing ECF No. 61-5 at 102). On August 30, 2011mKar ordered a knee brace for plaintiff 2
increased plaintiff's pain medication. DefS&JF No. 51 (citing ECF bl 61-5 at 103). Althoug
Hamkar denied plaintiff's request for a doetblinged knee brace on August 30, 2011, he ord
that brace for plaintiff on October 12, 2011. BeSUF Nos. 52-53 (citing ECF No. 61-5 at
104,108)°

C. Analysis

The record before the court cannot suppartaim that Hamkar was inattentive to
plaintiff's knee. To the contrary, the exteressmedical records demonstrate that plaintiff
underwent at least three knee surgeries during the time period elmithe complaint and thg
Hamkar ordered: multiple knee braces, a Kmigé-stocking, an ACL brace, a knee immobiliz
a double-hinged knee brace, an x-ray, multhdkels, physical therapy, multiple knee surgeries
an impairment vest, and a caoiftation and follow-up appointmentvith an orthopedic surgeon.
The medical records submitted by Hamkar documengftfiorts to treat plaintiff's knee and sho
the reasons for the methods employed. There isdigjgute as to what hedlio treat plaintiff.
Indeed, plaintiff does not dispute most of Ham&kaccount. Plaintiff included with his amend
complaint and Statement of Disputed Facts many of the same documents that Hamkar su

in support of his motion for summary judgment.t Blaintiff quarrels withthe initial choice to

8 Hamkar does not appear to dispute thadiienot order plaintiff to be housed in the
prison’s Outpatient Housing Unit.
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provide a brace that did not contain metal stavPlaintiff argues that this “caused the
deterioration” of plaintiff's knee. ECF No. 13 atske alsd”l.’s SDF No. 25 (“[Hamkar’s]
failure to provide the recommenf] medical appliance made théhatic changes in plaintiff[’s]
knee worsen faster and help tasa the failure ofhe operation.”).

The only evidence plaintiff offers in supportlaé assertion of indifference are his own
characterizations and conclusory statemeftsylor, 880 F.2d at 1045 (“A summary judgment
motion cannot be defeated by relying soletyconclusory allegations unsupported by factual

data.”). Although plaintiff is competent to testdg to his own observations as to the stability

the knee braces that Hamkar ordered, he hasstablished that he can competently testify on

causation and the alleged consequences of Hasnlailure to ordea stable knee bradeSee

Federal Rule of Civil Procedure 56(c)(4) (“Affidavit or declaration usd to support or opposela

motion must be made on personal knowledge, sdbotd that would be admissible in evidenge,

and show that the affiant or declarant ismpetent to testify on the matters statedsBe also
Human Life of Washington Inc. v. Brumsi¢ld24 F.3d 990, 1022 (9th Cir. 2010) (noting that
allegations of a verified complaint may servansaffidavit for purposesf summary judgment i
they are based on personal knowledge and géttloe requisite fastwith specificity.).

More importantly, the core dispute plaintiffises is not over what occurred, but wheth

of

—

he

er

the initial choice of thappliance for his knee was constitutionally defective. The surgeon, Dr.

Dowbak, had determined as of July 2011 that tteeraited surgical repair of the knee had fail
and future procedure would, too, due to signifiatitritic changes and thptaintiff, in time,
would require a knee replacemeBCF No. 61-5 at 109. During theterim, he suggested that
double upright knee brace might improve gighh Progress notations of August 17, 2011
indicate that plaintiff “was given a brace but reed it because the glue used on the brace m

his skin break out.”ld. at 102. Dr. Hamkar’s report éfugust 30, 2011 further explains that:

due to custody issues and because of the metal pieces in them, [a
double upright knee brace] was ragproved and the patient was

® Thus, the dispute over whether Hamkar'suilto order a “stable” brace “caused the

19%
o

a

ade

deterioration” of plaintiff's knee and resultedtire need for subsequent surgeries is not genuine.

See Andersgrl77 U.S. at 248.
11
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adamant about receiving this. However, the most recent
recommendation from the orthopediargeon is just a knee brace
which he does not want. He svat one point ean given a knee
immobilizer which he refused. He was wearing it initially but
subsequently when we glued the metal pieces into the knee brace so
he could not manipulate or remove them, he refused them and
returned it back, said that heddiot want the glue on the brace.

Id. at 104. Significantly, Hamkar ordered piglif a neoprene brace ascommended by the
orthopedic surgeon and gave plaintiff aarto for a bottom bunk, a wooden cane, and work
restrictions and increased his pain medicatidds.On further follow up, Hamkar ordered a

double hinged knee brace, writing that:

The non-hinged neoprene braces do not give enough stability.
Anything but a double hinged brace not effective. Hinge can be
metal or plastic, depending on availdy. Patient aware if medical
appliance is tampered with orteded in any fashion it will be
confiscated due to Bty and security.

Id. at 108 (Physician’s Orders of October 12, 201Approximately two weeks later, plaintiff
was transferred to CSP-Solano.

Thus, the material dispute is not over whatialty occurred but rather whether the initi
offer of a non-metallic brace violated the Eighth Amendment. Hamkar attempted to securs
plaintiff a brace containing metallic parts mobdified in a manner that would meet prison
security requirements; i.e. gluing of the piesegshat they could ndite removed. Plaintiff
objected to the modification. Given that respoht@mkar then chose a neoprene brace. Wh
that failed to provide the needed stability nkkar finally ordered thdouble-hinged brace with
the admonition that it would be casdated if it were tampered with.

As defendant argues, for plaintiff togwail on a claim involving choices between
alternative courses of treatment, he must shauvttite chosen course of treatment “was medig
unacceptable under the circumstances,” and wa®nliosconscious disregard of an excessiv
risk to [the prisoner’s] hedlt” Jackson v. Mcintosh, 90 F.3d 3382 (9th Cir. 1996). There is
simply no evidence of that here. Hamkar’s et efforts manifest considerable regard for
plaintiff's knee and several efferto address plaintiff's medical needs and still comply with
prison security requirements as to the possessioretal parts in the device. That Hamkar
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attempted other options prior to the doublegaid brace without glue did not render that
treatment constitutionally defective.

D. Conclusion

The undisputed evidence indiea that plaintiff underwerdt least three knee surgeries+
one of which Hamkar requested—during the time period specified in plaintiff's complaint. The
undisputed evidence also indies that Hamkar ordered multiple knee braces, a knee-high
stocking, an ACL brace, a knee immobilizedauble-hinged knee brace, an x-ray, multiple
MRIs, physical therapy, multiple knee surgerasjmpairment vest, and a consultation and

follow-up appointments with an odpedic surgeon. Plaintiff may loessatisfied with the result

L)

of Hamkar’s efforts, but the record here cannot support a finding of indifference. Deliberate
indifference is an essential element of plaingiftighth Amendment claim. He bears the ultimate
burden of proving that element at trial ancdpposing this motion must present evidence upon
which a reasonable fact finder could resolve thagstion his favor. He has failed to do so.
Accordingly, defendant Hamkar éntitled to summary judgment.
V. RECOMMENDATION
Accordingly, it is hereby RECOMMENDIE that defendant Hamkar’s motion for
summary judgment (ECF No. 61) be granted aatlttie Clerk be directed to close this case.
These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
1
1
1

19 Because plaintiff cannot establish thantiar acted with deliberate indifference the
remaining disputes are not materi&lee Celotexd77 U.S. at 322 (“[A] complete failure of proof
concerning an essential element of the nonmovimnty’sacase necessarily renders all other fagts
immaterial.”).
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within the specified time may waive the rigbtappeal the Disttct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: April 21, 2015.
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