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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ANDRE JAMAL ROBINSON, No. 2:11-cv-02555 MCE AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | MATTHEW CATE, et al.,
15 Defendant.
16
17 l. Introduction
18 Plaintiff is a state prisoner currently incarted at the Sierra Conservation Center (SCC),
19 || under the authority of éhCalifornia Department of Corrgans and Rehabilitation (CDCR).
20 | Plaintiff proceeds pro se and in forma pauperithis civil rights action filed pursuant to 42
21 | U.S.C. §1983. This action proceeds on pl#istFirst Amended Complaint (FAC) filed March
22 | 27, 2013, against defendant George J. Giurbino,doirector of CDCR’s Division of Adult
23 | Institutions. _See ECF No. 36; see also B@Es. 44, 45 (dismissing defendant Matthew Cate,
24 | former Secretary of CDCR, and directing deferidainirbino to file aranswer to the FAC).
25 Plaintiff, a practicing Muslim, challengestiReligious Meat Alternate Program (RMAR)
26 | provided by CDCR, as implemented by a Mai®&, 2010 memorandum authored by defendant
27 | Giurbino (the Giurbino Mmorandum). Plaintiff contends thidie RMAP fails to provide him
28 | and other Muslim inmates with a fully Halal diet that is comparable to the fully Kosher diet
1
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provided to Jewish inmates through CDCR'’s 3#wKosher Diet ProgradKDP). Plaintiff

contends, alternatively, that he and other Muglimates should be permitted to participate in|the

JKDP due to similarities in Halal and Kostieods. Plaintiff asserts claims under the First
Amendment’s Free Exercise and Establishn@atises, the Fourteenth Amendment’s Equal
Protection Clause, and the Religious Land Usglastitutionalized Persons Act (RLUIPA).
Defendant moves for summgopgdgment on the substancepdintiff's legal claims and
on grounds that defendant was natspaally involved in the allegedalation of plaintiff's rights
for purposes of an individual capacity suit; tdafendant is immune frosuit in his official
capacity under the Eleventh Amendment; and defendant is entigeelibed immunity.
Plaintiff filed an opposition to the motion feummary judgment; defendant filed a reply and &
supplemental brief.
This action is referred to the undersignedtebh States Magistrate Judge pursuant to 28
U.S.C. 8§ 636(b)(1)(B), Local Re1302(c), and Local General Ordgo. 262. For the reasons that
follow, this court recommends that defendantistion for summary judgment be granted in part
and denied in part.

[l Legal Standards for Summary Judgment Motions

Summary judgment is appropriate whenrtine@ving party “shows that there is no genuipe
dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Nuimsg Home Pension Fund, Local 144

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

! Defendant filed his motion for summandgment on February 13, 2015. ECF No. 72.
Following extensions of time, plaintifiiéd his opposition on May 22, 2015. ECF No. 79.
Defendant filed his reply on June 5, 2015. EG¥ 82. On July 22, 2015, the court directed the
parties to submit supplemental briefing on piffistRLUIPA claim. ECF No. 83. Defendant
filed and served his supplemental brief amg@ist 4, 2015. ECF No. 84. Plaintiff's supplemental
brief was due within 14 days afteervice of defendant’s brief. EQNo. 83. As of the date of
these findings and recommendatigpigintiff has not filed a supplemental brief and the time fpr
doing so has expired. However, plaintiff addess his RLUIPA claim in his opposition to the
motion for summary judgmentSee ECF No. 79 at 5-6.
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(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémrswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissibleeswé to support the fact.” Fed. R. Civ.
P. 56(c)(1)(A), (B).

When the non-moving party bears the burdeprobf at trial, “the moving party need
only prove that there is an absence of evidéa&eipport the nonmoving gg's case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party's case, and on which thég pall bear the burden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessaryders all other facts imneaial.” 1d. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_lId. at 323.
If the moving party meets its initial respdmity, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mbreover, “[a] Plaintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 112

f the
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1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@bntention is material, i.e., a fact th

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Compute
Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffdring versions of the truth a

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierd

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).

In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencasgpported by the evidence in favor of the non-moving party.

Walls v. Central Costa County amsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curial

It is the opposing party's obligation to produdacual predicate from which the inference ma

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposin

party “must do more than simply show that theresome metaphysical doubt as to the materig

2 |n addition, in considering a dispositive nuotior opposition thereto e case of a pro se
plaintiff, the court does not require formal auttiesttion of the exhibitattached to plaintiff's
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be madenaidsible at trial may be consiced on summarydgment); see
also Aholelei v. Hawaii Dept. d?ublic Safety, 220 Fed. Appx. 6/&¥2 (9th Cir. 2007) (district
court abused its discretion in nainsidering plaintiff's evidence at summary judgment, “whic
consisted primarily of litigation and admimistive documents involving another prison and
letters from other prisoners” which evidence cooé made admissible taal through the other
inmates’ testimony at trial); see Ninth CircRitile 36-3 (unpublished Ninth Circuit decisions
may be cited not for precedent but to indidabev the Court of Appeals may apply existing
precedent).
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facts. ... Where the record takas a whole could not lead a ratibtréer of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propeadidress another partyassertion of fact, as
required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion
...." Fed. R. Civ. P. 56(e)(2).

. Undisputed Facts

The following summary identifies relevant usplted facts as agreed to by the patties

as determined by the court basedcaghorough review of the record.

e Prior to February 2, 2010, the dietary neeflMuslim inmates were not directly
addressed by CDCR regulations (Title €a). Code Regs.), the CDCR Operations
Manual (DOM), or any other CDCR policy procedure. The only CDCR inmate
religious diet options were the Jewish Kosbhest, offered only to “Jewish inmates . . . as
determined by a Jewish Chaplin,” and the Relig Vegetarian Diet, offered to inmates|
with “determined religiouslietary needs.” See 15 Cal. Code Regs. §8§ 3054, 3054.1;

3054.3 (2009); DOM, Chap. 5, Art. 51, § 54080.14 (Jan. 1, 2010). See Df. Request for

Judicial Notice (RFINY,Ex. A, ECF No. 72-5 at 5-15.

% Pertinent facts are taken from DefendantpaBate Statement of Ursgiuted Facts, ECF No.
72-3 at 1-4; DefendantSeparate Statement of Disputed BaBiCF No. 79-1 at 1-4; Defendan
Response to Defendant's Statement of Undisgdtaets, ECF No. 79-2 4t5); and Defendant’s
Response To Plaintiff's Addanal Material Facts, ECF N82-2 at 1-3. The court has
considered all exhibits submitted in supporeath statement, including the transcript of
plaintiff's June 4, 2014 deposi, as set forth infra.

* Defendant’s requests for judicial notice aramged. See Fed. R. Evid. 201 (a court may take
judicial notice of facts that are capableasturate determination by sources whose accuracy
cannot reasonably be questioned). See @ifyausalito v. O’Neill, 386 F.3d 1186, 1224 n.2 (9th
Cir. 2004) (“We may take judicial notice of a red@f a state agency not subject to reasonable
dispute.”); see also MGItdem. Co. v. Weisman, 803 F.2d 500, 505 (9th Cir. 1986).
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In January 2009, CDCR proposed regulatognges to accommodate the dietary nee(
of Muslims and other inmates. The propasglommended thatéhSecretary of CDCR
be authorized to prescribe regulations maltiregVVegetarian Diet available to any inma
for personal, ethical or religus reasons, and to creatiiad religious dietary option,
known as the “halal meat alternate progratogen to Muslim inmates and other inmat
with a religious need to conse halal meat, as determined by a Muslim Chaplain.” S
Df. RFIN,Ex. B, ECF No. 72-5 at 16-20.

On February 2, 2010, the California OfficeAdministrative Law approved CDCR’s
proposed “Religious Meatlternate Program” (RMAP), whitwas set forth in a new
regulation, 15 Cal. Code Regs. § 3054.3. See Df. REING, ECF No. 72-5 at 21-2; 2!
8; see also ECF No. 36 at 19. Section 305Aanes the same as originally enacted, g

provides in pertinent part:

15 Cal. Code Regs. 8§ 3054.3: Religious M eat Alter nate Program

(a) Religious meat alternates (mézat has been certified as halal)
shall be available at all institutions. Muslim inmates may
participate in the program, as determined by a Muslim Chaplain or
designee Chaplain. Non-Muslimnrates with a religious dietary
need may seek participation in the program by submitting to any
appropriate Chaplain a CDCIRorm 3030 (Rev. 08/09), Religious
Diet Request, which is incorporatég reference, for determination
by the Religious Review Committee (RRC).

(b) All institutions will adhere testandardized departmental halal
meat alternates, and approved gahares for procuring and serving
halal meats.

(c) Each institution shall amge for ongoing and appropriate

training for all inmate workers, custody, and food service
employees involved in the sup&mwg, ordering, and serving of

halal meats.

(d) The religious meat alternateogram shall be administered in
accordance with the provisions of this Article. A designee Chaplain
shall:

(1) Oversee the program and determine inmate compliance
violations.

(2) Review each institution’s rgious meat alternate program
annually and provide results of theview to the Correctional Food
Manager (CFM).

D
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The new regulations also changed CDCR’slf§ious Vegetarian Diet,” previously
available only to “inmates with determineagligious dietary neeqj” to a “Vegetarian
Diet,” available to “[ijnmatesvith determined religious, personal, or ethical dietary
needs.” _Cf. Df. RFJIN, Ex. A, ECF No. 72-57atwith id., Ex. D, ECF No. 72-5 at 26.
On March 18, 2010, defendant Giurbino, in ¢apacity as Director of CDCR’s Division
of Adult Institutions, issued the subjgsturbino Memorandum, entitled “Approval of
Food Service Regulations, Policy, and Fornhg directed to lDivision Associate
Directors, Wardens and Corrextal Food Managers. See FAC, ECF No. 36 at 21-3;
also ECF No. 36 at 21-3. Copies were serdgight additional staff members, including
the Senior Staff Counsel and Staff Counsel Il of CDQOBffice of Legal Affairs.

The Giurbino Memorandum providesin pertinent part:

The purpose of this memorandum is to announce the approval of
amendments to the departmentadulations for food service and
inmate religious diets, Califorai Code of Regulations, Title 15,
Sections 3054 througB054.7, Religious Diet Program (Attachment
A). These amended regulations became effective February 2, 2010.

Effective immediately, adult institions shall begin implementing
the Religious Meat AlternateProgram, the Vegetarian Diet
Program, and the Jewish KoshereDProgram as described in the
amended regulations. For purposéshe Religious Meat Alternate
Program, Correctional Food Managé@&-Ms) shall purchase halal
meats, on delegation, from [four espfied food vendors]. Only
halal meat processors who prde@i documentation that they are
currently certified to all halal stdards will be utilized. All adult
institutions shall use the halalrdéed meat products and attached
menus, and begin serving Religiddgat Alternate entrées as soon
as possible but no later thanndu28, 2010. Updated menus with
approved Religious Meat Alternatetefes for the fourth quarter are
attached (Attachment B).

CFMs are advised the Religious Meat Alternate Program is a
religious diet program with the getarian options being served for
breakfast and lunch. The vegetarioption for breakfast and lunch
meets halal requirements. The Religious Meat Alternate (Chicken
Patty, Beef Patty, or Turkey Frank) is only offered at the dinner
meal. CFMS are reminded thatldlameat is to be stored on a
separate dedicated shelf/pallgirepared on a clean table and
cooked separately from non halal meéatalal meat shall be placed
on a sheet pan and baked. The lhakat should be cooked prior to
any other menu item to avoidoss contamination. During the
serving of the meal please ensuratth dedicated utensil is used for
the halal meat item to avoid amyoss contamination. Dedicated
storage rooms, preparation | or cooking trays are not
necessary for halal meat. Staff shall follow normal sanitation
procedures prior to and followirthe preparation of halal meat.

7
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Prior to implementation, please ensure that your institutions
provided mandated On-The-Job T training concerning the
amended regulations and the appiate storagepreparation, and
cooking of halal meat for the Rgious Meat Alternate Program
OTJ training shall be given tappropriate custody, food service
staff, and inmate workers . . . .

As a result of the amended religious diet regulations, three of the
following five forms (Attachment Chave been revised in August
2009 [CDCR Forms 3030 through 3030-D].

... If you have questions conoerg the Religious Meat Alternate
Program, Vegetarian Diet, othe attached documents, please
contact Staff Services Analystdf Correctional Lieutenant [].

In alignment with the new regulatioBDCR modified Section 54080.14 of the DOM,
effective July 13, 2010, to clarify the newliReus Meat Alternag Program._See Df.
RFJN, Ex. E, ECF No. 72-5 at 29-35; see aspEx. F, ECF No. 72-5 at 36-43 (setting
forth requirements for making changes te BOM). Section 54080.14, in pertinent pa|

remains the same as origlly enacted, and provides:

DOM, Art. 51, § 54080.14: Religious M eat Alternate Program

A Religious Meat Alternate Progm (RMAP), offering meat that
has been certified as halal, shb# available at all institutions.
Muslim inmates may participate in the program, as determined by a
Muslim Chaplain or designee Chaplain. Each institution shall
endeavor to have a Muslim Chaplamployed at all times. In the
absence of an employed Musli@haplain, the institution shall
either utilize a designee Chaplasn make arrangements to utilize
the services of a CDCR M Chaplain from a neighboring
institution.

Non-Muslim inmates with a religious dietary need may seek
participation in the program by submitting to any appropriate
Chaplain a CDCR Form 3030 Religious Diet Request, for
determination by the ReligioufkReview Committee RRC, as
described by CCR Section 3210(d).

The RMAP is only offered at theéinner meal. Inmate participants

in the RMAP shall receive the vegetarian option at breakfast and
lunch. An inmate participant mushow his or her religious diet
card in order to receive tHRMAP or vegetarian option.

All institutions will offer standedized departmental RMA items,
and will adhere to approved proceeds for procuring, and serving
the RMA.

Each institution shall arrangerfongoing and appropriate training
for all inmate workers, and stody and food service employees
involved in the supervising, ordeg, and serving of the RMA.

8
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A designee Chaplain shall:
Oversee the program and detereninmate compliance violations.

Review each institution’s RMAP annually and provide results of
the review to the CFM.

e Plaintiff correctly emphasges that, while the provimns of DOM Section 54080.14 are
consistent with the Giurbino Memorandum (e.g., limiting Halal food service to the d
entrée and requiring Muslim inmates to obtam Wegetarian Diet at breakfast and lung
these limitations are not contained irabling regulation Seon 3054.3, which broadly
provides that “religious meattarnates (meat that has been certified as halal) shall be
available at all institution515 Cal. Code Regs. § 3054.3(a).

V. Plaintiff's Allegations

The court recounts plaintiff’s lalgations in detail to clarifplaintiffs competing concern
and his alternate requests for relief. Thisoaict also demonstrates defendant’s selective
construction of plaintiff's claims.

A. Plaintiff's Original Complaint ath Motion for Preliminary Injunctive Relief

While incarcerated at High Desert States®&n (HDSP), plaintiff commenced this action]
by filing his original complainbn September 21, 2011. ECF Nosll,. Plaintiff alleged that
he was a practicing Muslim and had been requgst Halal and or Koshetiet since October 2
2008.” ECF No. 1-1 at 1. Plaintiff alleged tlimfendant Giurbino andlwrs were “(1) denying
plaintiff [] an adequate Halal diet while allowing Jewish inmates full kosher meals at break
lunch and dinner; (2) prohibiting [plaintiff] from kosher diet made lawful to him in The Holy
Qur’an; [and] (3) forcing him to be a vegetarianlawfully substituting haram (unlawful) meat
with peanut butter or beans. . ..” ECF No. 1 at 3.

Plaintiff averred that while his pertinent adnsirative grievance, Appeal Log No. HDS
B-10-1140, was pending first formal level revie®DCR proposed a policy change on or abo
January 16, 2009, that allowed an religious mietrative entrée at dien only. . . .” Id.

However, alleged plaintiff, id.:
This diet is not adequate becadlse meat entrée may be halal but

9
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the rest of the food is haram (unlawful). What's more, Mr.
Giurbino sent a memo only t&orrectional Food Managers
(hereafter C.F.M.) authorizing them to substitute haram (unlawful)
meat with a vegetarian option i.peanut butter or beans. Said
memo was not included in the No#i of Change of Regulation, not
in the Department Operation Manual (D.O.M.) or California Code
of Regulations Title 15 and was rfegard by the public or a court[.]

Plaintiff alleged that receiving the Halakeat entrée at dinner only provides neither a
Halal meal nor a Halal diet. Id. Plaintiff sougijunctive relief, inaiding “ordering CDCR to
provide him (1) full halal mealsd., entrée, vegetables, fruitsasks etc. as halal requires and
Jewish inmates receive; (2) accommodate [plaintiff] with a kosher diet until CDCR can proyide

him with a Halal diet; [and] (3) prevent CDCRIin unlawfully substituhg or changing religiou

JJ

diet without following lawfulprotocols. . . .” ECF Ndl at 3; ECF No. 1-1 at 2.

Plaintiff's original complaint noted his attgt to obtain injunctive relief in the state
courts. _See ECF No. 1-1 atske also ECF No. 19 at 3-4, 10;FENo0. 36 at 12-3. In a petition
ff

for writ of habeas corpus filed November 10, 2003he Lassen County Superior Court, plaint

sought an order directing CDCR to provide hiithwkosher meals. In response to the petitior

respondent argued thagpitiff's claims should be deniezs imminently moot because CDCR
would be providing Halal meals by summer 20R&spondent noted thga]lithough Robinson

is seeking kosher meals as a temporary solutiotdaving halal meals, his ultimate goal is to

obtain the latter,” and “Kosher mesadre reserved only for Jewigtimates under the regulationg.
On June 4, 2010, plaintiff's petition was denbsted on the court’s finding “that Petitioner’s
right to freely exercise his rgiion and equal protection has not been impinged, as a vegetaiian

meal has been offered to him, whichrisaccordance with the Muslim diet.'See ECF No. 1-1 at

> The Lassen County Superior Court, irRe: Andre Robinson, Ga No. CHW2730, further
reasoned, see ECF No. 36 at 13:

It is also noted that C.C.R. Section 3054.2 limits kosher meals to
Jewish inmates due to the c@std burden it would place on the
system in providing kosher meais all individuals who request
them. Substantial deference ffoeded prison administrators, who
bear the responsibility of defmy the legitimate goals of the
correctional system and the appropriate means of accomplishing
them (O’Lone v. Estate of Shaba@®87) 482 U.S. 342, 349). It
would therefore appear that ayigmate penological goal has been

(continued...)
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1; ECF No. 19 at 3, 4 and 10 (portion of respartdeorief); ECF No. 3@t 6, 12-3; and Docket,

Lassen County Superior Court, In Re: Andre Robinson, Case No. CHW2730.

Also in his original complaint, plaintiff referenced the success of another Muslim inn
who, in December 2008, obtainedtate court order directingahhe receive Kosher meals
pending implementation of CDCR’s Halal meal program.

Defendant moved to dismiss plaintiff’'s origir@mplaint. In response, plaintiff filed a

motion for preliminary injunctive relief, pursuiaio which he sought: (1) all Kosher meals unti

stated. The State has also satifthe rational basis standard in
denying the Kosher meal to Petitioner, even if an impediment to
Petitioner’s rights were found, whidhey were not_(see Turner v.
Safley (1987) 482 U.S. 78, 89-91For the above stated reasons,
the Petition for Writ of Habeas Guus is denied and the Order to
Show cause is discharged.

® This court may take judicial notice of its own records and the records of other courts. S¢
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAE201 (court may takeglicial notice of facts
that are capable of accurate determinatiosdayces whose accuracy cannot reasonably be
guestioned).

” Petitioner submitted the December 12, 2008 roofi&larin County Superior Court Judge Ly
O’Malley Taylor, in_In Re: Keith Allen LewisCase No. SC158441A, which provides in pertin
part, see ECF No. 19 at 22-2%&e also ECF No. 36 at 26:

Petitioner Lewis, a Muslim prisoner, has requested that CDCR
provide Halal meals to him and to all Muslim prisoners.
Respondent CDCR is moving rtdugh the Administrative
Procedures Act to provide Halakw@s as early as July, 2009. Thus,
the issue as to whether or not CR should be reqred to provide
Halal meals appears to be mo@DCR is proceeding to do exactly
what petitioner Lewis has requested. Therefore, the petition for
Habeas Corpus so far as it requests that the court order CDCR to
provide Halal meals to all Muslirprisoners including Mr. Lewis is
denied.

However, until such time as CDCR provides Halal meals to all
Muslim prisoners, petitioner [] sHatave the option of selecting a
Kosher meal in lieu of the normak vegetarian meals provided.
Muslim inmates in other CDCR institutions are permitted access to
Jewish Kosher meals as an altgive to Halal meals providing that
they obtain their religious meatard in accordance with CDC
Operations Manual SectiofDOM) 54080.14. Based on the
evidence present, the court fintteat the impact on the security,
safety and day to day operations of San Quentin in providing
petitioner Lewis with a Koshemeal until the Halal meals are
provided to all Muslim prisoners to be de minimus.

11
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CDCR provides him with all Halal meals; (2) a Kesltalal meal at brea&sét, lunch and dinner

(3) the separate processing, pramaeand serving of Kosher/Halal foods to prevent contamination

with Haram (unlawful) foods;ral (4) Kosher/Halal meals servedvered to protect from cross-
contamination._See ECF No. 19. The court detliednotion, and dismissed plaintiff’'s origing
complaint with leave to file an @anded complaint. See ECF Nos. 31, 35.

B. Plaintiff's Operative First Amended Complaint

In the operative First Amended ComplainA@®), plaintiff allegeghat he, a practicing
Muslim, began in 2008 to request that he be idexa Kosher diet because CDCR did not off
Halal diet. FAC, ECF No. 36 at 1. Plaintg#ftequests were denied. On July 18, 2010, while
incarcerated at HDSP, plaintiff challenged the nmatt@n administrativgrievance, Appeal Log
No. HDSP-B-10-01140. Although neithgarty has submitted a copy of plaintiff's original
grievance, its content may be infertadthe resultant administrative decisidns.

The Informal Decision, issued July 21, 2010, by Correctional Supervising Cook L. [
Carlo, relied on the Giurbino Memorandum to detaintiff's request to “[iimplement Halal
meat alternatives for breakfast, lunch and dififmut granted plaintf's request to receive
“peanut butter or any other vegetarian alternat#fi his vegetarian meals at breakfast and/or
lunch. ECF No. 79-1 at 22.

The First Level Decision partially grantecypitiff's grievance on th ground that plaintiff
had been permitted to interview with a CorrecéibFood Manager, and was able to continue
receiving Halal meat at dinner; however, pldintas informed that HDSP could “not serve yo
complete Halal meals three times daily per CD€gulations as setffin by the Director, Mr.
Giurbino.” 1d. at 21.

The Second Level Decision again informedimptiff that “HDSP is complying with the
direction of our Director, Dingion of Adult Institutions (@e attached memorandum) per his

memorandum dated March 18, 2010,” and on this basdisibagranted the grieance. _Id. at 17.

8 Copies of these administrative decisions ackiited as exhibits to the FAC, ECF No. 36 at
10, and plaintiff's opposition to the motion feummary judgment, BENo. 79 at 21-5.
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The Director’s Level Desion (DLD) issued on Februa®g, 2011. FAC, Ex. A, ECF

No. 36 at 9-10. The DLD noted plaintiff's complerthat he received d meat only at dinner

and not on Fridays; that he wasju@ed to take the Vegetarian Dietys at breakfast and lunchj,

and that HDSP kitchen staff refused to providemitiiwith peanut butter as a protein alternati
at lunch. The DLD noted plaifitis request that hbe provided Halal meat at every meal.
The DLD denied plaintiff's grievance on theognd that his diet wain compliance with
departmental policy, as set foiththe California Codef Regulations, Title 15, Section 3054; 1
Department Operations Manual (DOMpection 54080.14; and the March 18, 2010 Giurbino
Memorandum. In response to plaintiff's cdaipts of discrimination, the DLD ruled, ECF No.

36 at 9-10:

The actions of allowing Jewish intes to receive a kosher meal at
breakfast and the Muslim[] inmate[&] have a veget@an meal are

not a discriminator[y] practice. Both meals meet the religious
requirements for the practicingnmate population. Therefore, both
religious groups are afforded a religious meal consistent with their
beliefs. . . . [Plaintiff] continues &iarguments that Jewish inmates
are provided their kosher meals at all feedings and the Halal meat is
only during the dinner meal. Themellant has not been able to
provide any support for his argumehat he is being discriminated
against. He is served his meal in accordance with Department
policy. He has not been able to demonstrate otherwise that he is not
receiving his correct meal pursuant to the C.C.R. 3054.3.

While housed at HDSP, plaintiff maintainetiHalal” Religious DietCard. _See FAC, EX.

C, ECF No. 36 at 15. He alleges, “howevbe diet implemented was a Religious Meat
Alternative that provides a Halal meat entrée at dinner only and may be substituted at the
discretion of Food Management Staff with age®rian option.” FAC, ECF No. 36 at 2.

Plaintiff was transferred to the Californial&tance Abuse Treatment Facility (CSATF
October 2011. He alleges tha¢th he “requested a Kosher dwice and a R.M.A. [diet] once
via C.D.C. [Form] 3030 [ReligiouBiet Request] and all requesjtjvent unanswered.” FAC,
ECF No. 36 at 2.

In April 2013, plaintiff was transferred taC&. Plaintiff stateg his opposition to the
pending motion for summary judgment that, “[ijn April 2014, Defendant Giurbino’s directive

again used to deny Plaintiff halal meals whilgidang at Sierra Consertran Center.” ECF No.
13
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79 at 2; see also id. at Z3PI. Ex. D (Apr. 16, 2014 Second Level Decision in Appeal Log N

SCC-X-14-00336, with attached Giurbino Memoranddemying plaintiff's requests that Halal

meat be served at breakfast and lunch as welireer; that there be no Halal meat substitutes

and that fish be Halal).

At the core of plaintiffS=FAC is his claim that existing CDCR regulations and policies
to accord Muslim inmates with the same die@ejerence accorded Jewish inmates. Plaintiff
alleges that “nutrition is not thesue, being Halal (lawful) is ¢hissue.” FAC, ECF No. 36 at 4

Plaintiff explainsid. at 4-5:

Every aspect of a Kosher dietdesher down to the condiments. . .
Inmates participating in the Kber diet program receive Kosher
meals, i.e. entrée, vegetables, rigasta, fruit, snacks, condiments,
etc. at breakfast, lunch and dinner. Kosher meals come in a
individually sealed tray and on separate food cart to protect it
from cross-contamination with Ham/unlawful foods. All Kosher
foods are certified Kosher and caad Halal and procured from the
appropriate vendor possessing valid certification. There is no
provision that allow anyone to alter this diet for any reason.

In contrast, plaintiff alleged/uslim inmates are offered onlyHalal entrée with the dinner meg

and non-Halal vegetarian mealda¢akfast and lunch. As ajjed in the FAC, id. at 4-5:

The food served with ¢hHalal meat of th&&MA is not Halal in

that it is not purchased from a certified Halal vendor as the meat
prescribed in Mr. Giurbino’s memorandum, does not have Halal
documentation and thus cross-contaminates the Halal meat entrée
served at dinner. . . . The key word in this is “meal” not “entrée” . . .

. Further, at breakfast andinich, the RMAP is “forcing Mr.
Robinson to be vegetariavhich he is not.”

The FAC alleges that defendant Giurbinaiiglly liable based on his “memorandum to
Associate Directors-Division @idult Institutions, Wardens, fal] Correctional Food Managers
that contains provisions on how the Halal meat isea@ooked, stored and purchased.” FAC g
Plaintiff asserts that defenddir. Giurbino’s memorandum ia CDCR state-wide policy.
Anywhere Mr. Robinson is subject to [be] tséerred to, he will encounter the same religious
impediments.” FAC at 6. Plaintiff asserts tdatendant Giurbino impperly added language i
his memorandum that was later reflectethim DOM, but is not authorized by enabling

regulation 15 Cal. Code Reds3054.3, see FAC at 3-4:

[Aldded was the language, ‘C.M§ are advised the Religious
14
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Meat Alternate Program is a liggous diet program with the
vegetarian option begn served for breakfast and lunch.” This
language isn’t in the Californi&ode of Regulations Title 15
Sections 3054 through 3054.7 and not contained in the C.C.R. Title
15 whatsoever. Mr. Giurbino is ha[n] Imam, Chaplain, Muslim

or an expert on Islamic precepts and his own authority altered a
religious diet. This memorandu authorizes CDC personnel to
alter a religious diet thus forcingr. Robinson to be a vegetarian.
CDC does not have any other syxchvision on any dter faiths.

Pursuant to the FAC, plaintiff seeks a fullylaladiet or, alternativel, a fully Kosher diet,
and compensatory and punitive damages. FAC at 6-7.

C. Plaintiff's Deposition Testimony

Plaintiff testified as follows at his de 4, 2015 deposition. See ECF No. 71 (Lodged
Transcript of Pl. Depo.). Plaintiff was initiallgcarcerated under thethority of CDCR in 2006
at R.J. Donovan Correctional Facility. Pl#intvas transferred to HDSP in December 2007,
where he remained until August 2011, whemfas transferred to CSATF. Plaintiff was
transferred to SCC in April 2013. PI. Depo. at 9:21-10:25.

Plaintiff converted to Islam in Septemi2807 and his sincerely luereligious beliefs
dictate that he follow a Halal ditld. at 12:11-2. A proper Hdldiet includes raw or natural
food and meat that has been slaughtered accamimigious principles.d. at 20:10 — 21:20.
At a minimum, the meat must be certified Hatald the vegetables need to be Halal or at lea
organic. _Id. at 26:185; 27:12-6; 55:9-16. The packagiofgproperly certifiel Halal food bears
the letter “M” and the aybol of a crescent moon. Id. at@2.8. Food bearing a crescent moq
and the letter “H” may not be Halald. at 22:19- 23:8. Plairftihas “been eating the Halal with
the H because that's what they give us.” ad43:11-2. The only way Muslims can be certain

that a particular food is Halal s/ reviewing a list of the ingrediesxand seeing that it is certifig

with the letter “M” and a crescent moon. 1d28t14-9; 24:2, 19-21; 261-6; 27:3-5; 27:20-28:4;

33:3-25; 35:8-36:7; 37:2-38:10; 39:3-7; 43:6-8; 44:19-22. Ptasunceded that it is unlikely

° Plaintiff's resources for ass@sg whether his diet conforms tslamic principles include the
prison chaplain, and the books egtitlislamic Dietary Precepts and Practice; Comprehensiv
of Halal Food Products United Statasd Canada; Halal and Haram; and How to Eat to Live.
Depo. at 16:17- 20:9; 28:23-5; 53:17-24.
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CDCR will provide an opportunity for such scnyti 1d. at 23:20-3. However, when plaintiff
was “back east,” he received Halal food on a seadgd with an M or H for Halal, or J or K for
Kosher, and a list of the ingredisrfor his review._Id. at 34:1-47.

The only Halal food provided by CDCR is thdrée at the dinner meal usually a beef
patty, chicken patty or two turkey franks, but stimes fish, egg rolls or pizza. The Halal ent
is placed on the same meal tray as Haram @halat) food items, thus contaminating the Hala
food. Id. at 25:22-26:382:5-25; 34:9, 13-24; 36:8-10; 32-20:4; 58:6. Th fish is not
necessarily Halal. When offerédh, plaintiff declines it, askir another potato, or takes the
regular tray instead. Id. at @8-70:12. Plaintiff also declingke fish as a personal choice
because it previously made himill._1d. at 70:141B; 75:8-12. As a RMAP patrticipant, plaint
is provided the Vegetarian Diat lunch and breakfast, whiaficludes the option of obtaining
Halal-certified peanut butter and/or cheese for additional protein. Id. at 34:25- 35:7.

Plaintiff maintains that the RKP does not provide a Halaledi Id. at 5910-60:13. He
submitted a more recent administrative grievancelglsaeking a fully Halal diet, “for the who
food, all of the food, not just the meat. . .Id. at 39:13-21; see PIl. Oppo. to MSJ, Ex. D, ECH
No. 79-1 at 24-5. Plaintiff seeks Saaled tray that had the ingrad®on it and the markings th
it is certified Halal. . . . You see the ingredient[¥jou see that it's cerigd Halal, and it's seale
to protect it from cross-contanation. . . . with the crescemda@the M.” 1d. at 40:8-15, 20.
However, it may be acceptable to receive a fullgled Halal meal tray without the crescent a
M certification, provided plaintiff reeives a list of ingredients foeview. Id. at 40:24-43:5.

Plaintiff is not seeking, by this action, tieceive Halal meat when other inmates are n¢
receiving meat; it is acceptableptaintiff that he receive meat the same frequency as other
inmates. Hence, if the regular meal providestnthen plaintiff believes he is entitled to be
served Halal meat at that meal. 1d. atl4649:25; 50:4-10. Howeveplaintiff is not a

vegetarian and eating the Vegé&a Diet at breakfast andrlah causes him physical distress,

particularly constipation, as a result of eating chessy and peanut butter @®tein alternatives.

Id. at 85:11-91:18.

It is religiously permissible for plaintiff teat an Orthodox Kosher dias an alternative t
16
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a fully Halal diet. _1d. ab6:23-4. If a fully Halabiet is not availablehen eating Kosher would
be the option most aligned withantiff's religious beliefs._ld. at 56:7-11. Plaintiff explained
that “Kosher is similar, close[than any other diet as far as whslam practices.”_Id. at 59:1-3

see also 24:22-25; 58:14-21 tfeg available food is permisswlif plaintiff is not being

willfully disobedient). Moreover, CDCR fully meets the religious dietary requirements of it$

Jewish inmates, by providing entire Koshezals sealed in plastic to prevent cross
contamination._Id. at 24:4-7; 39:18-21. Pldirdescribed the differences between the RMAP
and JKDP as follows, id. at 8384:22; see also 84:23-85:10:

Everything that they consumer is Kosher. The foods, the
vegetables, the entrée, the meaitldrcondiments, and they get it
aft] breakfast, lunch and dinnerna sealed tray certified by an
outside vendor]. . . . We only get [RMAP] at dinnertime, and it is
placed on the tray with Haram foods.. The meal is not Halal. |
don’t even know if the megatties are Halal. . . .

Plaintiff requested a Kosher diet in Oloer 2008 because a Halal diet was not available

and the RMAP had not yet been implemented. 1874l7- 58:6; 58:24-59:60:14-8. Plaintiff's
request for a Kosher diet was denied becausetiplasnnot Jewish and it was anticipated that |
would soon be receiving Halal meals. Id. ati®91. In 2008 or 2009, while at HDSP, plaintiff
received a diet card designatddlal, prior to the implementatn of the RMAP._Id. at 60:18-61
63:22; see also FAC, PIl. Ex. C-A, ECF No. 36 at RP&intiff later participated directly in the

RMAP. Id. at 60:22-63:22. He continued to use the HDSP-issued diassaed at CSATF an
SCC, with the addition of a resficker designating his participan in the RMAP._Id. at 65:21-
68:23; 79:18-23.

However, at the time of his deposition amd 4, 2014, plaintiff testified that he was nat

then in the RMAP and had been taking the regulzalriray at SCC for the last month and a h
Id. at 34:10-1; 71:16-20; 73:20-&his was due to an erroneousradistrative determination, in
response to a new grievance fileddgintiff, that plaintiff had neer been in the RMAP._1d. at
76:5-25; 77:16. Plaintiff testified that hecheompleted the necessary paperwork (CDC Forn
3030) when he arrived at SCC to obtain the apmtgred sticker on his €li card, and that his

name is on the SCC “Halal Religious Meal Ligit Facility D. Id. 77:16-78:7; 79:18-24; see
17
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also FAC, PI. Ex. D-A, ECF No. 36 at 17. e time of his deposin, plaintiff had not
requested that he be re-admitted to the RNdABause “[sJomebody [else] dropped the ball” a
in any case, the RMAP “is not Halal. So andhat case, it doesn’t really matter what they giv
me if it's all Haram now. Id. at 77:5-14, 78:6.

Plaintiff is suing defendant Giurbin@bause he authored the subject March 18, 2010
Memorandum which established the directive @ofor the RMAP. Plaintiff has never met
defendant._Id. at 79:25-81:2Plaintiff challenges the Giurbino Memorandum and RMAP on
following grounds: (1) the RMAP does not provalélalal diet, only an Halal entrée with each
evening meal; (2) the RMAP authorizes corm@aél food managers to substitute the vegetarig
option for breakfast and lunch. iat 81:22-82:25; and (3) the RMAlRet is not on “parity” with
the Jewish Kosher Diet ProgrgdKDP). Plaintiff contends thaieither of the first two grounds
are authorized by the regulation establistimggRMAP, only by the Giurbino Memorandum ar
the resulting DOM provision.

Pursuant to this lawsuplaintiff has “wanted fronthe beginning [to have CDCR]
observe my religious diet to thellest.” 1d. at 91:22-5. The iopctive relief plaintiff seeks is to
be served a complete Halal meal at breakfasthlamcl dinner, on a seal&dy that identifies all

ingredients and is Halal certifiedgth the “M” and crescent moorid. at 93:11-22. Alternatively

plaintiff seeks full participatiom the JKSP, or the means to gloase his own food. Id. at 92:4¢

6. Although SCC would permit plaintiff to purage and consume food from an outside Halal
vendor, plaintiff doesn’t have the money to do &h.at 93:8-10. Plaintiff seeks damages in th
amount of one million dollars for “purchasing my m¥ood for the rest of my life in CDC.”_Id.
at 92:10-6; 92:25-93:10. Plaifftalso seeks declaratory relip@irsuant to a finding that the
RMAP is inadequate, and his costs imging this action._d. at 93:23-94:16.

V. Analysis

A. Preliminary Considerations

Defendant seeks dismissal of plaintiff's damages claims on the merits or, alternativ

gualified immunity grounds, and assetthat plaintiff's claims for éclaratory and injunctive reli¢
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are moot and directed against the wrong offitlaBefore turning to the substance of the clains,

the court considers defendant’s preliminary arguments.

1. Availability Of Injunctive Relief

Under RLUIPA, plaintiff may proceed agaimgfendant only in his official capacity for
prospective injunctive reliefSee Jones v. Williams, 791 F.3d 1023, 1031 (9th Cir. June 26,

2015) (citing_Sossamon v. Texas, 131 S. Ct. 1651, 1658-59 (2011); Wood v. Yordy, 753 F
899, 903-04 (9th Cir. 2014); and Oklevueha Na#ive. Church of Haw. v. Holder, 676 F.3d 82

840-41 (9th Cir. 2012)). Money neages are not available underlRPA against state officials
sued in their official capacities, Alvarez v.lIH667 F.3d 1061, 1063 (9th Cir. 2012), or in thei

individual capacities, Wood, 753 F.3d at 901. Howepkaintiff may obtaindeclaratory relief or
his RLUIPA and Section 1983 claims. See Mayweathers v. Swarftiit, WL 2746067 at *1(

2011 U.S. Dist. LEXIS 76413 at *32 (E.D. Callyda4, 2011) (findings and recommendations
adopted by order filed Au@6, 2011) (collecting cases).

Under Section 1983, plaintiff may also sgekspective injurtive relief against

defendant in his official capacity. S€&bornton v. Brown, 757 F.3d 834, 839 (9th Cir. 2013)

(citing cases). “Official-capacity suits . . . nggally represent only another way of pleading a
action against an entity of which an officer isaent. As long as the government entity rece
notice and an opportunity to respond, an officialacaty suit is, in all respects other than nam

to be treated as a suit against the entitgéntucky v. Graham, 473 U.S. 159, 165-66 (1985)

(citing, inter alia, Monell v. Dept. of Soc. Senof N.Y.C., 436 U.S658, 690 n.55 (1978)).

In an official-capacity action, a governmenrgatity may be liable under Section 1983 if
was the “moving force” behind the alleged violatafrconstitutional rights, based on the entity

“policy or custom.”_Graham, 473 U.S. at 166-6ifaoons and internal quotation marks omitte

As the Ninth Circuit Court of Appeals explathen Hartmann v. Califorai Dept. of Corrections

and Rehabilitation, 707 F.3d 1114, 1127 (9th Cir. 2013):

10" Although unspecified in plairifis original complaint or th&AC, plaintiff appears to sue
defendant Giurbino in both hisdividual and official capacite The court thus broadly
construes the FAC.
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A plaintiff seeking injunctive reliedgainst the State is not required
to allege a named official’'s pensal involvement in the acts or
omissions constituting the alleged constitutional violation. See id.;
Graham, 473 U.S. at 166. Rathamplaintiff need only identify the
law or policy challenged as a cditigtional violation and name the
official within the entity who can appropriately respond to
injunctive relief. _See L.A. Cgt v. Humphries, 562 U.S. 29, 131 S.
Ct. 447, 452, 454 (2010); Hafer [v. Melo], 502 U.S. [21] at 25
[1991].

Defendant contends that plaffis claims for injunctive relef are moot because plaintiff
was transferred from HDSP, where his claimsardsee ECF No. 82 at 8. This contention is
without merit. A case is moot gnfwhen it has lost its character agpresent, live controversy
the kind that must exist if theoart is to avoid advisory opiniorm abstract propositions of law

Walker v. Beard, 789 F.3d 1125, 1132 (9th Qinel 18, 2015) (citations, internal quotation

marks and punctuation omitted). It is clear thlaintiff is challenging the RMAP as an ongoin
state-wide policy applied to plaintiff at each oé tinstitutions in which he has been incarcerat
and the Giurbino Memorandum as the “moving force” behind the policy. As this court prev
found in dismissing plaintiff's original complaintith leave to amend, plaintiff's transfer did ng
moot his claims against defendamhis official capacity beaese plaintiff appeared to “be
alleging that a CDCR policy prevents him froeceiving a ‘full Halal meal.””_See ECF No. 31
9:20-6.

Accordingly, defendant is not entitled sammary judgment on plaintiff's requests for
injunctive relief on the ground &t such relief is moot.

Defendant also contends that, despite remgiaiCDCR official an@dministrator, he is
without authority to “change fioy as it relates tthe Religious Meat Alternate Program” or
control the food service withiparticular institutions. Gilnino Decl., ECF No. 84-2 at 2.
Defendant has filed a decla@tiin which he states that hetired from CDCR effective
December 31, 2011, following a two-year ternDactor of CDCR'’s Division of Adult
Institutions. From January 1, 2012 to the presggfendant has been employed as a retired §
annuitant in the capacity of Chief Deputy Adhistrator, Division ofAdult Institutions.

Defendant describes his currendgensibilities as follows, Giurbino Decl., ECF No. 84-2 at 1
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My current job duties are focusedtirely on the implementation of
the Instructional Memorandum regang the Security Threat Group
pilot program and revised STG Regulations. In my current capacity
within CDCR, | do not have the authority to change policy as it
relates to the Religious Meat Alteate Program, nor do | have any
control over the foods servedthin particular institution.

When a prisoner is seeking injunctive or @eatory relief against prison officials, the
court’s inquiry into causation is “broader andrengeneralized” than when considering the more

refined causal connection required in an indiinl damages claim. See Leer v. Murphy, 844

F.2d 628, 633-34 (9th Cir.1988) (citation onufteaccord, Peralta v. Dillard, 744 F.3d 1076,

1083-84 (9th Cir. 2014). In considering the agpiateness of granting injunctive relief, the
court must “focus on whether tlkembined acts or omissions of the statfficials responsible for
operating the state’s penal system created ligorglitions” that violate the Constitution. Leer
844 F.2d at 633 (emphasis added).

The court finds it significant that defendantaias an administrative position in the same
office — Division of Adult Institutions — from wth he issued his challenged Memorandum.

While defendant’s direct responsibilities halenged, he remains a senior administrator

overseeing the operations of CDCR’s adult coroeeti institutions. It is unreasonable to assume

that defendant is now precluded from efiieg statewide CDCR policy and/or implementing
injunctive relief ordered by the cdurAs the author of the bject Memorandum in his capacity
as Director of the Division of Adult Institwins, and as a continuing administrator within the
Division of Adult Institutions, defendant Giurbimemains the most appropriate prison official
named, and remaining, as a defendant in this action.

Moreover, should defendantgwe to be without authoritp implement any injunctive
relief that may be entered in thiase, the court is authorizedsiabstitute as a defendant hereir
Mr. Giurbino’s successor Director of CDCR’s Division of Adult InstitutiGher other

appropriate official. As sdorth in Rule 25, Feder&ules of Civil Procedure:

1 Defendant does not allege that he, whileeBXor of CDCR’s Divisin of Adult Institutions,
was without authority to implement plaintiff sqeested injunctive relief, or that any successor
Director of CDCR’s Division of Adult Istitutions is without such authority.

21
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An action does not abate when a public officer who is a party in an
official capacity dies, resigns, atherwise ceases to hold office
while the action is pending. The officer’s successor is automatically

substituted as a party. . . . Theudt may order substitution at any
time, but the absence of such an order does not affect the
substitution.

Fed. R. Civ. P. 25(d); see Hoptowit v. Spellman, 753 F.2d 779, 781-82 (9th Cir. 1985)

(authorizing continuation of a da action suit for injunctive relief against defendant official’s
successor). This option may be particularlylaple here, where it islear that defendant’s
successor(s) continue to administer the RM&&PRoriginally set forth in the Giurbino
Memorandun?

Finally, the court is cognizant that in casesught by prisonersivolving conditions of
confinement, any grant of prasgtive injunctive relief “shall eend no further than necessary to
correct the violation of the Fedéraght of a particular plaintifbr plaintiffs. . . , is narrowly
drawn, extends no further than nesary to correct the violation tife Federal right, and is the

least intrusive means necessary to correct the \olaf the Federal right. The court shall giv

D

substantial weight to any adversnpact on public safety or tioperation of a criminal justice

system caused by the relief.” 18 U.S.C. § 3626(a)(1)._ See Oluwa v. Gomez, 133 F.3d 1287, 12

(9th Cir. 1998). “In general, innctive relief is to be used spagly, and only in a clear and plain
case. . . only when irreparable injury isgaitened, and [without] unnessary disruption to the

state agency’s normal course of procagdi Gomez v. Vernon, 255 F.3d 1118, 1128 (9th Cir.

2001).
For these several reasons, the court fthdsdefendant is n@ntitled to summary

judgment on plaintiff's requester declaratory and prospeaosivnjunctive relief against

12 Cf., Spomer v. Littleton, 414 U.S. 514, 53D74) (remanded for determination whether the

alleged constitutional violations were “personal’ to the departed official or whether his sucgessol

followed the challenged practice$jayor of the City of Philadphia v. Educ. Equal. League,
415 U.S. 605, 622 (1974) (“Where there have been prior patterns of discrimination by the
occupant of a state executive offibut an intervening changeadministration, the issuance of
prospective coercive relief amst the successor to the offiteist rest . . . on supplemental
findings of fact indicating thahe new officer will continue theractices of his predecessor.”
(Citing Spomer, 414 U.S. 514)).
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defendant in his official capacity.

2. Plaintiff's Damages Claims

Defendant correctly contends that, in his offi@apacity, he is immune from plaintiff's

damages claims. See Peralta v. Dillard, 7848 R076, 1083-84 (9th Cir. 2014) (official capac

suits under Section 1983 are immeufrom damages under the Edath Amendment’s grant of

sovereign immunity) (citing Quern v. Jordan, 446. 332, 345 (1979)); Jones, supra, 791 F.{

at 1031 (RLUIPA claims are appropriate onlyoffecial capacity sus for declaratory and
prospective injunctive relief).

Defendanturthercontendghat the FAC and record fdib demonstrate his personal
involvement in the alleged violation of pl&iffis rights sufficient torender him liable for
damages in his individual capity. The FAC alleges thdefendant Giurbino, “by his own
authority” and as articulated in his March 10, 2010 Memorandum, established unconstituti
statewide policies governing timaplementation and operation thie RMAP by defendant and
his subordinates. This court previously @ehdefendant’s motion to dismiss based on the
contention that the FAC fails to sufficiently ajledefendant Giurbinoisersonal involvement in

implementing the RMAP. The court found:

Attached to the first amended complaint is a copy of the March 18,
2010 Giurbino Memorandum which forms the putative basis of
defendant Giurbino’s liability. ECF No. 36 at 21-23. This
memorandum is relied upon in ethDirector's Level Appeal
Decision of plaintiff's 602 grievance concerning the
implementation of the Religious Meat Alternative Program by High
Desert State Prison. ECF No. 369at0. While defendants allege
otherwise, the memorandum specifically states that the vegetarian
meal option is to be served for breakfast and lunch with the
Religious Meat Alternate to bedfered only at the dinner meal. See
ECF No. 36 at 21-23. This policy $eat the heart of plaintiff's
complaint regarding the Religious Meat Alternative Program, and
Giurbino is the plicy’s author.

Review of the record developed on suanynjudgment supports the court’s initial

assessment. The revised regulation, effectiveuaep2, 2010, broadly dicts that “[r]eligious

—

y

onal

meat alternates (meat that has been certifiedla bhall be available at all institutions,” and the

RMAP “shall be administered in accordance with pimovisions of this Arcle.” 15 Cal. Code

Regs. § 3054.3. Defendant’s Memorandum,adsdarch 18, 2010, narrowly construes and
23
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implements the revised regulation to limit the RM#Halal dinner entrées with the Vegetaria

Diet for breakfast and lunch. The DOM prouisj effective July 13, 2D, mirrored the language

of the Giurbino Memorandum, directing that “[t|RMAP is only offered at the dinner meal,”
and “participants in the RMAP ah receive the vegetarian optiahbreakfast and lunch.” _See

DOM, Art. 51, § 54080.14; see also RFJIN, Ex. F, ECF No. 72-5 at 43 (July 13, 2010 Notic

Change to DOM, Chap. 5, Art. 51, Food Service).

Defendant maintains that is was “the DO&nd not Defendant’s memo, which set into
motion the manner in which the RMAP is irapiented. . . . Defendant’s memo did not set
establish (sic) policy; it simply announced a poldseady put in place.ECF No. 72-2 at 11.
However, the above-noted chronology of thesatters demonstrates that defendant’s
Memorandum was issued between the effective dates of the pertinent regulation and the I
provision. Defendant has submitted excerpts ftoenDOM describing the promulgation, revie
approval and dissemination process for new DOMisions. _See RFJN, Ex. F, ECF No. 72-5
36-43. However, defendant has submitted no afplge subject DOM provision in draft form,
which would support defendants’ assertibat his Memorandum only “announced a policy
already put in place.” Indeed, defendant siimmitted no evidence contradicting plaintiff's
allegation that the Giurbino Memandum, which was “effective imrdetely” and intended to b
specifically relied upon by all of CDCR’s ingtttonal Correctional 6od Managers, itself
established the statewide policy thats later reflected in the DOM.

“Personal-capacity suits seek to imposespeal liability upon a government official for
actions he takes under color of state law. . Jo EBtablish personal lidity in a § 1983 action, it

is enough to show that the official, acting unddocof state law, causethe deprivation of a

AN

e of

DOM
W,

at

federal right.” _Graham, 473 U.S. at 165-66 (oaias omitted); see also Rizzo v. Goode, 423 U.S.

362, 371 (1976); Johnson v. Duffy, 588 F.2d 740, (A48 Cir. 1978); May v. Enomoto, 633 F.

164, 167 (9th Cir. 1980). A supervisor “can be heddle in his individuatapacity . . . [if] he
set in motion a series of acts by others, or knglyirefused to terminate a series of acts by
others, which he knew or reasonably shoulkehHenown, would causelwrs to inflict the

constitutional injury.” _Blankenhorn v.ity of Orange, 485 F.3d 463, 485 (9th Cir. 2007)
24
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(citations, punctuation and internal quotatinarks omitted); see also Preschooler Il v. Clark

County School Board, 479 F.3d 1175, 1182 Qith 2007);_ Hansen v. Black, 885 F.2d 642, 64

(9th Cir. 1989).

Pursuant to these standards, the court finaisdefendant’'s apparénexclusive authority
in establishing the challenged policies pursuarnis Memorandum issued March 18, 2010, a
reflected in the DOM, Art. 51, § 54080.14, effectivéydLB, 2010 — and as reflected in the Ma
immediate implementation of his plan by sulinates — satisfies ¢éhpersonal involvement

requirement for establishing individual liity under Section 1983. Accord, Shabazz v.

Giurbino, 2014 WL 4344368, **1-3 (. Cal. Aug. 28, 2014) (“The policy [Giurbino’s Mar. 1
2010 Memorandum] identified and upheld by all na@efendants is at theeart of Plaintiff's

complaint regarding the [RMAP], and these Defartd were personally involved in the allege

constitutional violationsJ!); see also Mayweathers, 2011 WL 2746067 at *6, 2011 U.S. Dist.

LEXIS 76413 at *20 (“Plaintiff is . . challenging . . . the substanof the decisions, which wersg
expressly based on CDCR policies” relied upon toyddaintiff Halal meabr, alternatively,
Kosher meat).

Nevertheless, for reasons later discussedctiurt finds that defelant is entitled to
qualified immunity and thereforgill recommend summary judgmefar defendant on plaintiff's
damages claims. Before turning to the qualifrachunity issue, however, the court will addres
the substance of plaintiff's claims and thatstof the record before the court on summary
judgment.

B. Plaintiff's Constitutional ClaimPursuant to 42 U.S.C. § 1983

1. Establishment Clause Claim

Defendant moves for summary judgnt on plaintiff's claim thatequiring plaintiff to eat
vegetarian meals at breakfast and lunch, asditton for obtaining atdalal entrée at dinner,
violates the First Amendment’s proscriptioraagst the establishmeat religion, because a
“[v]egetarian diet is an [sic] religious activityahd plaintiff “is not a vegarian.” FAC at 6.

7
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Defendant contends that CDCR/ggetarian Diet neither &énces nor inhibits religioft,and
meets the three-part test for evaluating amalidlshment Clause claim set forth in Lemon v.

Kurtzman, 403 U.S. 602 (1971).

The First Amendment’s Establishment Clawgglied to the states by the Due Process

Clause of the Fourteenth Amenem, prohibits governments froemacting a law “respecting al
establishment of religion.” U.&onst. amend. I. “The clause ‘maaat least’ that ‘[n]either a
state nor the Federal Government . . . can passvdiich aid one religion, aid all religions, or

prefer one religion over another.” Harann, 707 F.3d at 1125 (quoting Everson v. Board of

Education, 330 U.S. 1, 15 (1947)). Thus, the Establishment Clause “mandates governme
neutrality between figion and religion, and between religion and nonreligion.” McCreary

County, Ky. v. ACLU, 545 U.S. 844, 860 (20QGuoting_ Epperson v. Arkansas, 393 U.S. 97,

ntal

104 (1968)). “The principle that government na@gommodate the free exercise of religion does

not supersede the fundamertaditations imposed by the Establishment Clause, which
guarantees at a minimum that a government maggerce anyone to support or participate in

religion or its exercise[.]”_ke v Welsman, 505 U.S. 577, 577-78 (1992).

13 Defendant also contends, inconsistently, thatVegetarian Diet islalal, but provides no
authority for this statement, which is comidl in the record as follows: (1) The Giurbino
Memorandum expressly states tl e vegetarian option for bakfast and lunch meets halal
requirements.”_See ECF No. 36 at 21. (2¢dntrast, the pertinent DOM provision provides
only that “Inmate participants in the RMAP #haceive the vegetariaoption at breakfast and
lunch.” See ECF No. 72-5 at 33. (3) Howetbg HDSP Director’s Levdecision on plaintiff's
relevant administrative griemae provides in pertinent gasee ECF No. 36 at 9-10:

The actions of allowing Jewish intes to receive a kosher meal at
breakfast and the Muslim[] inmate[] have a veget@an meal are

not a discriminator[y] practice. Both meals meet the religious
requirements for the practicingnmate population. Therefore, both
religious groups are afforded a religious meal consistent with their
beliefs.

Because plaintiff does not asserttthe Vegetarian Diet is Halal, defendant’s statements to {
contrary are not material todltourt’s analysis of plaintiff's Establishment Clause claim.
Moreover, the appropriate reference for the agen Diet is the ngsed regulation that
established it, as discussed infra. Howevedissussed in the analgof plaintiff's Free
Exercise claim, defendant’s unsupported agsethat CDCR’s Vegetarian Diet meets Halal
standards is one of several walgat defendant hdailed to demonstrate that the RMAP meets
constitutional requirements.

26
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The prevailing test for assessing whetherallehged policy violates the Establishment

Clause is set forth in Lemon, supra, 403 U.S. 60l Lemon, the Supreme Court adopted the

following three-part test: “First, the statute [oattnged policy] must hee a secular legislative
purpose; second, its principal or primary effecstrhe one that neithadvances nor inhibits
religion; finally, the statute fochallenged policy] must not $ter an excessive government
entanglement with religion.” 403 U.S. at 612-1@8afions and internal quotation marks omitte

Defendant contends broadlyat CDCR'’s Vegetarian Diet satisfies the Lemon test.

However, plaintiff does not challenge the Vegetamiet per se, but the requirement that he
obtain Vegetarian Diet meals aebkfast and lunch in order to abt a Halal entrée at dinner.
Plaintiff's claim is that the RMAP’s vegetan-breakfast-and-luncpelicy violates the
Establishment Clause. This policy is notfeeth in the regulationgut in the Giurbino
Memorandum and in the DOM.

Application of the Lemon test to the RMAR/egetarian-breakfastnd-lunch-policy fails

to demonstrate a violation of the Establishtf@lause. Despite plaintiff's protest that a

“vegetarian diet is a religiowctivity,” CDCR’s Vegetarian Diawas intentionally revised for the

express purpose of renderingetslar. As now framed, the “Vetarian Diet” is broadly offerec
to all inmates for “religious, personal, or ethlidietary needs.” See 15 Cal. Code Regs. §
3054.1. This revised regulation was enacted dsliberate modificatih of CDCR'’s former
“Religious Vegetarian Diet,”rad thus demonstrates an inhehgsecular legislative purpose,
satisfying the first prongf the_Lemon test.

Under_Lemon'’s “primary effect” second prorifyy]hat is crucial is that a government

practice not have the effeat communicating a message of government endorsement or

disapproval of religion.”_Lynch v. Donftg, 465 U.S. 668, 692 (1984) (O'Connor, J.,
concurring). Because the revised Vegetariagt 3i secular by definition, requiring RMAP

participants to obtain vegetarian meals wRANA meals are unavailable conveys no greater

14 But see Barnes-Wallace v. City of San Diego, 704 F.3d 1067, 1082-83 (9th Cir. 2012) (
Lemon test has recently leccheckered existence.”)
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endorsement of religion that if the alternate mmeare regular food trays. The revised “reasq
blind” nature of the Vegetan Diet disavows the endorsemehtiny religion that may be
premised on, or find expression ayegetarian diet. Because tRMAP’s vegetarian-breakfast
and-lunch-policy neither advances nor inhilb@kgion, the second prorgf the_ Lemon test is
met.

Finally, because obtaining a CD@Rgetarian meal is not anherently religious activity,
the government is not entangliedreligious expression or adnistration by requiring RMAP
participants to obtain the Vegetarian Diet at kfast and lunch, thus satying the third and fing
prong of the Lemon test.

For these reasons, the undersigned recardmthat summary judgment be granted to
defendant on the merits of pl&ifis Establishment Clause claim.

2. Free Exercise Claim

In the FAC, plaintiff contends that therdal of his request for a fully Kosher diet
(because a fully Halal diet is not available) vietahis First Amendmentgft to freely exercise
his religion. _See FAC, BHENo. 36 at 3-4. Plaintiff explains that “[tjo allow CDC to infringe ¢
Mr. Robinson’s free exercise of religion withoutndar infringement to other faiths tend to shg
favor to other faiths and or disdain for the Islarfaith.” Id. at 4. Athis deposition, plaintiff
contended that the denial of his request for g tdllal diet or, alternately, a fully Kosher diet,
violates his free exercise rightinder the First Amendmengee PIl. Depo. at 56:7-11, 23-4;
57:17- 58:6; 58:24-59:1-3, 7.

n

n

w

Defendant moves for summary judgment on plaintiff's free exercise claim on the ground

that CDCR'’s provision of the RMAP-@getarian Diet in lieu of a fully Halal diet or fully Koshg
diet is reasonably related to legitimate penological intetesthe court’s analysis proceeds

under Turner v. Safley, 482 U.S. 78 (1987). Purst@mCircuit authority reversing summary

15 In focusing on the constiionality of the RMAP per selefendant conflates plaintiff's
alternate requests for a fully Halal diet and fidlysher diet, as well as plaintiff’s arguments th
neither the Religious Meat Alteate food nor vegetarian fooceanecessarily Halal, and that
plaintiff should obtain Halal meait the same frequency thain-Muslim inmates are served
meat. These problems persisotighout defendant’s briefing.

28
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judgment in analogous cases, the court conclu@ddltare remain triablissues related to the
Turner analysis.

a. Leqgal Standards féissessing a Free Exercise Claim

“Inmates clearly retain ptections afforded by the First Amendment . . . including its

directive that no law shall prohtlihe free exercise of religion.O’Lone v. Estate of Shabazz,

482 U.S. 342, 348 (1987) (citations omitted). Newadss, “[[Jawful incareration brings about

the necessary withdrawal or li@g@tion of many privileges and righta retraction justified by the

considerations underlying our penal system.” 482 U.S. at 348. “Inmates . . . have the right

be provided with food sufficient teustain them in good health tisatisfies the dietary laws of

their religion.” McElyea v. Babbit833 F.2d 196, 198 (9th Cir. 1987).

To implicate the Free Exercise Clause, gl#imust demonstrate that prison officials
substantially burdened the fregercise of his religion by pventing him from engaging in

conduct which he sincerely believesonsistent with his fdit Shakur v. Schriro, 514 F.3d 87

884-85 (9th Cir. 2008). The underlying religioudidfemust be “sincerely held.”_Malik v.
Brown, 16 F.3d 330, 333 (9th Cir. 1994); see also Shakur, 514 F.3d at 884-85 (noting that

“sincerity test,” nothe “centrality test,” applies ta free exercise analysis).

Plaintiff must also dmonstrate that the burden on theeflexercise of his sincerely held
religious beliefs is substantial. “In order &ach the level of a constitutional violation, the
interference with one’s practice dligion must be more than an inconvenience; the burden

be substantial[.]”_Freeman v. Arpaio, 125 F/&2, 736 (9th Cir. 1997) (citation and internal

guotation marks omitted), overruled in partather grounds by Shakur, 514 F.3d at 884-85.
substantial burden exists where the state “put{is$mntial pressure on an adherent to modify

behavior and to violate hiseliefs[.]” Thomas v. Review Board, 450 U.S. 707, 718 (1981).

A prison policy that substantially burdens a pnier’s right to freelyexercise his religion
will be upheld only if it is reasonably relatemla legitimate penological interest. Id. As
explained by the Ninth Circuit in Shakur, théldaving four factorsjdentified by the Supreme

Court in_Turner v. Safley, supra, must be baéahin determining whether a prison regulation

reasonably related to a legitimate penological interest:
29
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(1) Whether there is a valid, ratial connection between the prison
regulation and the legitimate governmental interest put forward to
justify it;

(2) Whether there are alternative ans of exercising the right that
remain open to prison inmates;

(3) Whether accommodation of thesarted constitutional right will
impact guards and other inmat@sid on the allocation of prison
resources generally; and

(4) Whether there is an absencereédy alternatives versus the
existence of obvious, easy alternatives.

Shakur, 514 F.3d at 884 (citing Turner, 482 U.8%90) (internal quotaon marks and citation
omitted).

b. Analysis of Turner Factors

Defendant does not challenge plaintiff's testig that he sincerelyelieves eating Halal
food, as exclusively as possiblegssential to his faith, or tham, the absence of a fully Halal
diet, a fully Kosher dieprovides meals most closely alignetdh his faith. Nor does defendant
refute plaintiff's testimony that the unavailabiliby a fully Halal or fully Kosher diet imposes a
substantial burden on the exercise of his selgdreld religious beliefs. Defendant instead
focuses on the Turner analysis.

i. Rational Connection Between &@llenged Policies and Penological

Interests
The first_Turner factor requires the couretcamine whether there is a “valid, rational
connection” between the challenged prison pading the “legitimate governmental interest put

forward to justify it.” Turner, 482 U.S. at 89t@tion and internal quotation marks omitted).

The challenged policy “cannot be sustained whke logical connectiopetween the regulation
and the asserted goal is so remote as to renegolicy arbitrary or irrational. Moreover, the

governmental objective must be a legitimate and neutral one.” Id. at 89-90.

Defendant asserts that the first Turner factor is satisfied by CDCR'’s “legitimate intefest in

running a simplified food service,” Ward Walsh, 1 F.3d 873, 877 (9th Cir. 1992), while

meeting the individual food preferess of its inmates. Defendaagserts that “by offering a halgl
30
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meat alternative with dinner . . . CDCR ideatb accommodate the religious dietary needs of

Muslim inmates,” and “by offering the Vegetami Diet, CDCR is able to accommodate the

religious dietary needs of Muslim inmates and #t&needs of inmates with ethical and personal

objections to eating meat.” MSJ, ECF No. 78tZ. Defendant contends that the RMAP, in

tandem with the Vegetarian Diet, enables CD@Raccommodate the religious dietary needs

all Muslim inmates in a secure and cost-dffecmanner.” ECF No. 82 at 3. Thus, concludes

defendant, “there is a validtranal connection between the R and Vegetarian Diet and

of

CDCR’s interest in reasonabdgcommodating the dietary needs of its inmate population.” MSJ,

ECF No. 72-2 at 7.

Plaintiff asserts in opposition that “the legitimate interestiohing a simplified food

service process should be obsolete because Gia€RlIready in place a simplified food servide

process under the Jewish Kosher Diet Progranrtteets the same critem[f] [the] Halal Diet

Program and most of the foodsyrze halal for the Plaintiff to consume.” Oppo., ECF No. 79 at

6.

Defendant responds only that “[p]laintiff’s argument does not acknowledge the reality tha

thousands of inmates have religious dietary needs that must be met.” Reply, ECF No. 82
Defendant has provided no substantive ewidan support of his assertion that the

RMAP-Vegetarian Diet provides“aimplified food service process” for Muslim inmates, as

at 4.

compared to the food service process supporting Jewish inmates in the JDKP, or other inmates

with regular diet plans. Ndras defendant provided any evidence comparing the simplicity or

efficiency of providing the RMAR/egetarian Diet to Muslim inmates, instead of allowing

Muslim inmates to have fully Kosher diets withirethKDP if they so request. Nevertheless, ¢ase

law supports a finding that the first Turner farciveighs slightly irdefendant’s favor.

In Ward, despite remanding the case for specific findings on the second, third and fourth

Turner factors, the Ninth Circuit found that Hf prison has a legitimataterest in running a

simplified food service, rather than one that giies to many administrative difficulties. Since

the policy of not providing specidiets is related to simplifieadd service, the first [Turner]

factor weighs in favor of the government.” Ward, 1 F.3d at 877 (citation omitted); accord,
31
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Sefeldeen v. Alameida, 238 Fed. Appx. 204, 206 (9th Cir. 2007) (“the legitimate governmen

interest [] to reasonably accommodate thousandsadtes’ religious dietary needs while also

considering budgetary, staff, and security linntas” satisfies the fst Turnerfactor).

Similarly, in Shakur, despite remanding tteese for specific findings on the third and
fourth Turner factors, the Ninth Circuit foundatithe reduction of adinistrative and budgetary
burdens” were legitimate penological inteieupon which the Arizona Department of
Corrections (ADOC) “could ratiottigt conclude that denying Milim prisoners kosher meals
would simplify its food service and reducegpenditures.”_Shakur, 514 F.3d at 885-86.
“Although the marginal cost and administrativedmm of adding [plaintiff] to the roster of
kosher-diet inmates would be small or even ndgkgwe cannot concludbat no rational nexus
exists between ADOC's dietary policies andefgitimate administrativand budgetary concerns.
.. . Hence, the first Turner factor weigsigyhtly in favor of ADOC.” _Id. at 886.

Pursuant to these cases, the court findsG@RAER’s legitimate interests in minimizing
costs and operating a simplifiealold service program are rationalglated to the maintenance of
its current diet options, including maintenanceéhaf RMAP-Vegetarian Diet as the only diet

option available to Muslim inmates. Therefores tdourt finds that the fits'urner factor weighs

slightly in defendant’s favor in maintaining the status quo.

ii. Alternate Means for Plaintiff to Practice His Religion

“The second Turner factor requires us to consider whether [plaintiff] has alternative

means by which he can practice his religion. Thevent inquiry under thifactor is not whethe

-

the inmate has an alternative means of engagitiggiparticular religioupractice that he or she
claims is being affected; rather, we are to aeitee whether the inmates have been denied al
means of religious expression.” Ward, 1 FaB@&77 (citing O’Lone, 482 U.S. at 351-52).
Plaintiff testified that, diet aside, heggtices his religion iseveral ways, including
reading the Quran, Sunnah and Hadith, Pl. Dapt4:23-4; regularhattending the religious
services Jummah and Talim, id. at 30:22-31&l®)} observing the religious holy days Ramadan
and Eid A-Fitr,_id. at 31:19-21:4Plaintiff does not contend that iserestricted in any of these

activities, or that he is otheige circumscribed in practicing hisligion. Plaintiff's ability “to
32
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participate in other religious obs@nces” of his faith supports tkecond Turner factor. O’Lon

482 U.S. at 352; see also Shakur, 514 F.3d at 886.

Accordingly, the court finds that the secohatner also weighs in defendant’s favor.

iil. Impactof Accommodation

The third_Turner factor examines “thepact that accommodation of [plaintiff's]
asserted right would have on other inmatesprison personnel, and on allocation of prison
resources generally.” O’Lone, 482 U.S3&R (citing_Turner, 482 U.S. at 90). “When
accommodation of an asserted right will have a significant ‘ripple effect’ on fellow inmates
prison staff, courts should be particularly defdial to the informed discretion of corrections
officials.” Turner, 482 U.S. at 90 (citation omitted).

Defendant contends that “[g]iven the nuemiof inmates in the custody of CDCR, anc
the wide variety of religions practiced by thetrgre could be a signitnt ‘ripple effect’ if
Plaintiff is offered a halal meat alternative aegvmeal when he concedes that his religion dg
not require him to eat meat at every meale Ppbtential for other inmates to demand meat at
every meal when their religion d®aot require it wegihs in Defendant’s favor as to the third
Turner factor.” MSJ, ECF No. 72-2 at 7.

Defendant misconstrues plaintiff's adee right — he is not seeking Hatadat at every
meal; rather he is seeking a fully Hadiedt, served in a sealed tray, with meat provided at the
same frequency it is provided to other inmatd#iernatively, plaintif seeks a Kosher diet.

Plaintiff responds, Oppo., ECF No. 79 at 7:

CDCR already has a simplified food service process in the CDCR
Kosher Meal Provision Plan aated via the Cooper settlement,
Cooper v. CaliforniaNo. 3:02-cv-03712 JSW. This provision
meets halal requirement[s]. Prding Plaintiff with a Halal diet
equivalent to a Jew does not jeopaef]l the safety or security of
any institution, facility, staffinmates and or the public.

% In Cooper v. California, Case No. 3:02-cv-037BW P, the United St District Court for

the Northern District of Caldrnia, on December 18, 2003, approeeskttiement agreement that

provided, in pertinent part, th@DCR would, within two years, provide kosher meals to all
CDCR kosher-observant Jewish inmates, idagaligugh implementation of a state-wide Koshé
Diet Program._See id., ECF No. 57.
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In reply, defendant again misestrues plaintiff's assertejht. Defendant asserts,
“[p]laintiff offers no argument on the potential for detrimental impact on CDCR’s operations
Instead, Plaintiff’'s opposition argues that becaleseish inmates receive Kosher meals for
breakfast, lunch, and dinner, he should receigatrat all three meals as well.” Reply, ECF N
82 at 5.

In Shakur, the Ninth Circuit found insufficiergcord evidence and digtt court findings
in support of Turner’s third and fourth facs, and remanded for further findings on these
matters. In considering the thifurner factor, the Ninth Cirtuconsidered the arguments of
defendant ADOC that accommodating Shakurtpiest for a Kosher diet “could look like
favoritism to other inmates and could lead to sti®prison environment,” and “lead inmates
request diets that their religiodsgl not require, increasing ADOCt®sts for meals by exorbitar
amounts.”_Shakur, 514 F.3d at 886 (internal quotation marks omitted). The Ninth Circuit
discounted the favoritism argument, noting that tHiscé “is present in egry case that requires
special accommodations for adherents to particelagious practices.”_ld. (quoting Ward, 1

F.3d at 878). Pursuant to Shakur and Warl ctiurt discounts defendant’s favoritism argums

here.
Additionally in Shakur, ADOC pvided only the affidavit of itPastoral Administrator ir
support of its assertion that acwmodating plaintiff’'s request fatlalal or Kosher meals would
increase ADOC'’s costs “by exorbitant amount$he Ninth Circuit criticized the affidavit's
“conclusory assertion that providj all 850 of its Muslim prisonemsith kosher meals would co
‘an additional $1.5 million annually,” and providing them with Halal meat would ‘be in the
millions of dollars annually.””_ld. at 887The court found no evidentiary support for these

statements, noting as follows, id.:

There is no evidence in the recadggesting that ADOC actually
looked into providing kosher me&t all Muslim prisoners, which
could potentially result in economies of scale that would reduce the
overall cost of the meals. Mareer, there is no indication that
ADOC investigated suppliers of Halal meat, solicited bids or price
guotes, or in any way studied tb#ect that accommodation would
have on operating expenses. Hyathere is no indication that
other Muslim prisoners would demand kosher meals if Shakur's
request were granted.
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The Ninth Circuit concluded that it was unatdedetermine whether ADOC could prevail on the

third Turner factor without further findingsShakur, 514 F.3d at 886-87 (citing Ward, 1 F.3d
878-79).

Previously, in Ward, the Nth Circuit found insufficient adence to support the genera
statements offered by a Nevada Warden thattigiaplaintiff's request foa Kosher diet would
result in prohibitive increased costs. té&«ffacknowledging but minimizing the Warden’s

favoritism argument, the Ninth Circuit found, 1 F.3d at 878-79:

More important are the admimiative difficulties that could
potentially arise in accommodativgard’'s request. Common sense
tells us that there would be me disruption to the efficient
operation of culinary services ifétprison were required to provide
a special meal for one prisonefhe district court, however, made
no findings regarding how greatetidisruption would be. Indeed,
the district court made no findingsgarding whether the prison had
explored the possibility of accommodating Ward. Although we
must give deference to the prisofiicial’'s own assessment of the
burden on prison operations, we cannot simply accept the warden’s
assertion on appeal that theswiption would be significant.
Likewise, the district court mad® findings regarding the financial
impact of accommodation. Againjstclear that providing a kosher
diet would give rise to somexgense, not only from the cost of
Ward's meals but also from thest@f accommodating others with
similar claims of entitlement to a religious diet. We cannot
determine how heavily this factor weighs in the prison’s favor,
however, because the magnituddlase costs is a factual question
for which the district court made no findings.

Similarly, in the present case, defendarsgt bfiered no evidence concerning the relativ

costs associated with providing plaihalone with a fully Kosher diet or a fully Halal diet, in li¢

of the RMAP-Vegetarian Diet, n@ny statistics showing the mber of Muslim inmates who

might pursue either of these ipts if plaintiff prevailed.’ Defendant has provided no

17 By way of comparison, the following statisl information was provided in McCollum v.
CDCR, 647 F.3d 870, 875 (9th CiOR1), as reiterated by the Nin€Circuit in Hartmann, supra,
707 F.3d at 1126:

According to a 2002 CDCR survey, there were approximately 598
Wiccan inmates in custody . . . This number compares to 20,901
Protestant inmates, 11,351 Catholic inmates, 1,773 Muslim
inmates, 1,482 Native American inmates, 306 Jewish inmates, and
4,155 inmates identified as “otherlh September 2007, the inmate

survey indicated 42,666 Protestant inmates, 28,884 Muslim

(continued...)
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declarations from any CDCR administratoiGorrectional Food Managaddressing the costs
associated with purchasing, storing, prepaand serving any typef inmate meal.

In light of the absence of any evidence destrating the logisticand financial impacts
of accommodating plaintiff’'s requests for a fully Hadafully Kosher diet, the court is unable t

assess the merits of the third Turner fac#s.in Shakur and Ward, further evidentiary

development is required to enable this courhtike specific findingsoncerning the impact of
accommodating plaintiff's requests on other inmat®rrectional staff, and prison resources
generally.

iv. ReadilyAvailable Alternatives

The fourth Turner factor requires courttmsider whether there & “absence of ready
alternatives” to the challenged prison policy.rder, 482 U.S. at 90. This factor requires the
court to consider whether “there are ready a#teves to the prison’s cxent policy that would
accommodate [plaintiff ] at de minimis costtbe prison.”_Ward, 1 F.3d at 879. The “existen

of obvious, easy alternatives maydadence that the [challenged policy] is not reasonable,

an ‘exaggerated response’ to prison conceriisifher, 482 U.S. at 90; see also Shakur, 514 F

at 887. The burden is on plaintiff to showatithere are obvious, easy alternatives to the
challenged policy. O’Lone, 482 U.S. at 350.

Defendant contends that plafhcannot meet this burden because, “[ijn his deposition
conceded that the Vegetarian Diet is an acceptable alternative for Muslim inmates. He als
testified that the Kosher Diet would not beateptable option.” MSECF No. 72-2 at 8;
Reply, ECF No. 82 at 5. Defendant directs thrtto excerpts of plaintiff's deposition. See
MSJ, Ex. A, ECF No. 72-4 at 11-12. Defendamgconstrues plaintiff's testimony. Review of
the cited testimony, in the context of defendarglated questioning anlaintiff’'s complete
deposition testimony and briefing in this actionmiastrates that plaintiff believes vegetarian

food is permissible to eat “if it's Halal,” but he does not wangx@riusively vegetarian diet.

inmates, 23,160 Catholic inmates, 8,296 Native American inmates,
3,296 Jewish inmates, 183 Wiccan inmates, and 2,678 inmates
identified as “other.”
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Plaintiff testified that his faith requires (andtte physically requireshat he eat meat, and

seeks Halal meat with same freqag as other inmates are servedamedn the absence of a fully

Halal diet, plaintiff clearly seeks a fully Kosheiet, although he acknowledges it may not me
all the requirements of Halal.
Defendant has submitted no other evidence in support of the fourth Turner factor.

In contrast, as earlier notedapitiff attempts to meet hisurden of demonstrating that

there is an obvious, easy alternative to the RMAdgatarian Diet — namely the fully Kosher diet

offered by the existing JKDPSee Oppo., ECF No. 79 at 7 (“CDG@Ready has a simplified foo
service process in the CDCR Kosher Meal Biowvi Plan . . . . This provision meets halal
requirements.”). Plaintiff avetiat his participation in th&KDP would “notjeopardize the
safety or security of any ingiiion, facility, staff, inmates and or the public.” Id. However,
plaintiff has no access to information concerningdltual logistical anfinancial impacts of
authorizing this alternative.

In Shakur, the Ninth Circuit found that it ‘fwaot determine whether the alternative kos
diet requested by Shakur places more thde minimis burden on ADC.”_Shakur, 514 F.3d af
888. Again noting that the district court haddmansufficient findings concerning the costs af
feasibility of providing plaintiff with Koshemeals, requiring remand, the Ninth Circuit obsery

id. at 887:

[T]he fact that ADC already proses Jewish inmates with kosher
meals that cost $5 per day more than the standard meal, and
orthodox kosher meals that costeth to five times more, “casts
substantial doubt on [its] assen that accommodating [Shakur’s]
request would result in signifant problems for the prison
community.” _DeHart [v. Horn], 227 F.3d [47] at 58 [3rd Cir,.
2000); see also Ashelman v. Wawrzaszek, 111 F.3d 674, 678 (9th
Cir. 1997) (“The evidence also shows that the prison accommodates
the dietary requirements of othezligious groups . . . without
disruption. Under these circumstances, it does not appear that the
difficulties envisioned by the prison are insurmountable.”).

See also Ward, 1 F.3d at 879 (remanding for furdleeelopment of the record on Turner’s fou

factor because, “[o]n the record before us, we simply are unable to determine whether rea
alternatives to this policy exist . . . . Thetdict court . . . made no findings regarding the

feasibility of such alternatives [and] we canspéculate about their existence or the impact th
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would have on culinary services.”).
In the present case, defendant has provided no relevant evidiasssd on this record,

the court is unable to assess the merits of the fourth Turner factor. Further evidentiary

development is required in order for this cdortietermine whether the existing JKDP is an
obvious, easy alternative to the RMAP-Vege&tn Diet and a reasonable, feasible
accommodation to plaintiff's sincerely held religious beliefs.

c. Summary of Free Exercise Analysis

In the absence of any significant evidence redato the third and fourth Turner factors,
the court declines to speculate whether CDCresluded by the practical considerations
reflected in those factors from according plainti€@sher or fully Halal diet. While the first and
second Turner factors weigh in defendant’s fattee court cannot make a determination on the

third and fourth Turner factorsAs the Ninth Circuit concludeith Shakur, absent an adequate

record permitting full assessmaafitthese factors, the courtreaot determine the merits of

plaintiff's First Amendment Free Exercisarh. Accord, Mayweathers, supra, 2011 WL

2746067 at *9-10, 2011 U.S. Dist. LEXIS 76413 at *28-30.

Because defendant has not produced evidence sufficient to support judgment in hig favor

and because significant material factual disp remain, defendant’s motion for summary
judgment on the merits of plaintiff's & Exercise claim should be denied.

3. Equal Protection Claim

Plaintiff contends that he, a Muslim obsarivaf Islamic Dietary Laws, is not accorded
the same opportunity to practicesheligious beliefs as Jewigimates, in violation of the
Fourteenth Amendment’s Equal Rrotion Clause. Jewish inmates receive fully Kosher foods at
each meal, in covered trays to prevent crosdacnination with non-Kosher foods. Plaintiff,
under the RMAP, receives a Halal entrée at dimmdy, on the same tray as Haram food, and the
Vegetarian Diet at luricand dinner. Plaintiff seeks a fulialal diet or, alternatively, a fully
Kosher diet, which he assertgéigiously acceptable to him, ast forth in his FAC, ECF No. 36

ats:

Mr. Robinson is similayl situated as an (sic) Jewish inmate, their
dietary needs are similar and the difference between the two faiths
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are a matter of doctrine not dietary.this is accurate then how can
Mr. Robinson be unlawfully denielis religious dietary practice
while a similar situated inmataith the same religious dietary
practice is allowed to practice his.

Defendant moves for summary judgmentlois claim based on the following, Reply,

ECF No. 82 at 6:

Plaintiffs argument fails to éablish that CDCR or Defendant
intentionally discriminated agaihsPlaintiff in violation of his
Fourteenth Amendment rights. The mere fact that the RMAP and
the Jewish Kosher Diet Planeadifferent does not establish a
Fourteenth Amendment violath without some showing that
Defendant or CDCR intended tosdriminate against Plaintiff's
religion. The undisputed facts shdlat CDCR'’s revised religious
diet program was intended togpnote the practice of Islam by
offering a reasonable diet plan for Muslim inmates.

The Equal Protection Clause of the Feartth Amendment providehat no state shall
“deny to any person within itsfjigdiction the equal prettion of the laws.” U.S. Const. amenc
XIV. This directive establistsethe rule that “all persons siianily situated should be treated

alike.” City of Cleburney. Cleburne Living Center, 473 8. 432, 439 (1985). Prisoners are

protected by the Equal Protection Claugarfrintentional discrimination based upon their
religion. Shakur, 514 F.3d at 891. Howeveisqns are not requirdd provide identical
resources to different religions. They nesty make a “good faith accommodation of the

[prisoner’s] rights in light opractical considerations.Allen v. Toombs, 827 F.2d 563, 569 (9t

Cir. 1987) (citation omitted); accord, Freeman,125 F.3d at 737.

“To state a claim under 42 U.S.C. § 1983 doriolation of the Equal Protection Clause
of the Fourteenth Amendment a plaintiff must shibat the defendants acted with an intent or

purpose to discriminate against the plaintifé&ad upon membership in a protected class.”

Furnace v. Sullivan , 705 F.3d 1021, 1030 (9th Cir. 2013) (quoting Barren v. Harrington, 15

F.3d 1193, 1194 (9th Cir.1998)). Focusing on taguirement of discriminatory intent,
defendant argues that neither the RMAP nor thgetaian Diet are so premised, MSJ, ECF N
72-2 at 9:

[Tlhe RMAP was a good faith accommodation of the religious
needs of Muslim inmates in light of the practical considerations of
operating such a large scale food service program. Rather than
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attempting to design a variety specialized diets for each inmate
or group of inmates who seek to exclude meat from their diets,
CDCR'’s Vegetarian Diet is designed to accommodate and honor
the religious and non-igious needs of its inmate population.

However, the appropriate analysis for assegtie merits of a prisoner’'s Equal Protection

claim turns not on defendant’s@mt but on whether the resualli disparate policy is reasonably
related to legitimate penological interests, as determined pursuant to a Turner analysis. D

Horn, 227 F.3d 47, 61 (3rd Dist. 2000), cited vagiproval by the Ninth Circuit in Shakur, 514

F.3d at 891. “Under the Turner test, [plaintdgnnot succeed ‘if the difference between the
defendants’ treatment of him and their treathedrdewish inmates i§easonably related to

legitimate penological interests.” DeHa2@7 F.3d at 61 (quoting Clark v. Groose, 36 F.3d 7

773 (8th Cir. 1994)).”_Shakur, 514 F.3d at 891risénhers enjoy religious freedom and equal
protection of the law subject testrictions and limitations necessitated by legitimate penolog

interests.”_Freeman, 125 F.3d at 737 (citing] BeWolfish, 441 U.S. 520, 545-46 (1979)).

Given the absence of sufficient evidencsupport a conclusion under Turner in the Fn
Exercise context, the court is also unabldatermine whether limiting plaintiff to the RMAP-
Vegetarian Diet is reasonably related to leggienpenological interests under plaintiff’'s Equal

Protection claim. As found by the distradurt in_ Hudson v. Maloney, 326 F. Supp.2d 206, 2

14 (D. Mass 2004) (quoted witlparoval in_Shakur, 514 F.3d at 892):

Conspicuously absent from the pleadings is any material
establishing in a competent way that no “consistent and reliable”
source of Halal meat is availabie the Department, that the costs
of providing meals with Halal meatould in fact be two or three
times that of the existing starrdaand vegetarian menus, or any
analysis of the comparative cestf providing Kosher and Halal
meals. Without this informain, the court is in no position to
determine whether the defendants able to discharge their burden
under Turner of showing that din refusal to provide Muslim
inmates with a diet including Halal meat is based on a legitimate
penological interest sufficient t@vercome the plaintiffs’ free
exercise and equal protection claims.

See also Shakur, 514 F.3d at 891 (reversingaisoburt’s grant of summary judgment for

defendant on plaintiff's Equal Protection claim due to inadequate Turner findings, noting th

“[flurthermore, it is not at all clear that the piss purported cost justdation is even valid give
40
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the large expense it already undertakes to provide its Jewish inmates with costly kosher n

(and in some cases, even costlier orthodox kasieals).”);_accord, Mayweathers, supra, 201!

WL 2746067 at *11, 2011 U.S. Dist. LEXIS 7B3lat *33-5 (denying summary judgment on
plaintiff's Equal Protection anBree Exercise claims due txk of evidence on the third and
fourth Turner factors).

Accordingly, because material factual diggs remain whether legitimate penological
interests justify CDCR’s disparate treatmenMafslims concerning their observation of Islami
dietary laws, defendant’s motion for summargigment on the merits of plaintiff's Equal
Protection claim should be denied.

4. Qualified Immunity on Section 1983 Damages Claims

The RMAP, as implemented by the Giurbinovandum, may or may not have strug
constitutionally acceptable balance betweempiféis religious dietary needs and legitimate
institutional considerations. Fthe reasons already explainedttguestion cannot be answere
on the present record. Howevttte question remains whether thectrine of qualified immunity
protects defendant Giurbino from individual liabilitythe event that a constitutional violation
ultimately found.

“Qualified immunity is an affirmative defense damage liability; it does not bar action

for declaratory or injunctiveelief.” Presbyterian Church (8.A.) v. United States, 870 F.2d

518, 527 (9th Cir. 1989); see also Vance wr&s 345 F.3d 1083, 1091 n.10 (9th Cir. 2003) (

defense of qualified immunity isot available for prospectvinjunctive relief”);_accord,

Thornton v. Brown, 757 F.3d 834, 839 (9th Cv13). Accordingly, plaintiff's Section 1983

claims should go forward insofar as plaintiff seeleclaratory and injuncewrelief. Defendant’s
damages liability is another matter.

“Qualified immunity shields government officgafrom civil damages liability unless the
official violated a statutory azonstitutional right that was clearly established at the time of tf

challenged conduct.”_Reichle v. Howards, B3Zt. 2088, 2093 (2012) (citing Ashcroft v. al-

Kidd, 131 S. Ct. 2074, 2080 (2011)). In analyzirgualified immunity defense, the court mus

consider the following: (1) whether, viewed iretight most favorable to plaintiff, the alleged
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facts demonstrate that defendamtsmduct violated aanstitutional righ and (2) whether the righ

at issue was clearly establishedred time of the incident and “light of the specific context of

the case.”_Saucier v. Katz, 533 U.S. 194, 201 (2001), overruled argotiveds by Pearson v.

t

=7

Callahan, 555 U.S. 223 (2009). These questionsheaddressed in the order most appropriate

to “the circumstances in the piaular case at hand.” Pears®5 U.S. at 236. In the present
case, the dispositive issue is the second one.

A correctional official “enjoys qualified immuty . . . unless he has violated a ‘clearly
established’ right, such that twould [have been] clear to aagonable officer that his conduct

was unlawful in the situation he confrodi& Kingsley v. Hendrickson, 135 S. Ct. 2466, 2474

(June 22, 2015) (quoting Saucier, 533 U.S. at 20XY]hether an official protected by qualified

immunity may be held personally liable for alfegedly unlawful officialaction generally turns

on the ‘objective legal reasonablenesisthe action, assessed in light of the legal rules that were

‘clearly established’ at the time it was take Anderson v. Creigloin, 483 U.S. 635, 639 (1987

(citation omitted). The detaination whether a right wadearly established “must be
undertaken in light of the spéici context of the case, not asroad general proposition.”
Saucier, 533 U.S. at 201. “The contours ofrtght must be sufficiently clear that a reasonabl
official would understand that whhe is doing violatethat right. This isi10t to say that an
official action is protected by qualified imumity unless the very action in question has
previously been held unlawfuput it is to say that in the light of pre-existing law the
unlawfulness must be apparent.” Angtan, 483 U.S. at 640 (citations omitted).

The Supreme Court has definedeatly established” as follows:

To be clearly established, a right must be sufficiently clear that
every reasonable official would ke understood] that what he is
doing violates that right. In othevords, existing precedent must
have placed the statutory or constitutional question beyond debate.
This “clearly established” standard protects the balance between
vindication of constitutional rigk and government officials’
effective performance of their dusidy ensuring that officials can
reasonably . . . anticipate wheneithconduct may give rise to
liability for damages.

Reichle, 132 S. Ct. at 2093 (citations and internal quotation marks omitted).

Although it is clearly establisdehat“[ijnmates . . . have éright to be provided with
42
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food sufficient to sustain theim good health that satisfies thetary laws of their religion,”

McElyea, 833 F.2d at 198; see also Ward, 1 F.8Y &t the contours of thigght are determined

in any particular case by theesjfic accommodations requestatahe penological justification
for maintaining the status quo. Defendasuied his Memorandum on March 18, 2010; the N
Circuit Court of Appeals had issued itscton in_Shakur, 514 F.3d 878, on January 23, 2008
Shakur held in relevant part thae denial of a Kosher diet Blosher meat to a Muslim inmate,
on the grounds that he is not Jewish, must bifiged by legitimate institutional considerations
See Shakur, 514 F.3d at 886-91. K&malid not address whetheletie is a clearly established
right for Muslim inmates to obtain Halal food\either did the opinion hold that Muslim inmate
have to a right to a Kosher diet as an alteévedb a Halal diet._Shakur put prison officials on
notice (if further notice was needed) that Musimmates’ requests for Halal and/or Kosher
dietary accommodation are subject to the Tufaetors. A reasonable prison official could
therefore have concluded thastitutional budgetargnd administrativeonsiderations may
permissibly limit such accommodations.

Prior to_Shakur, courts withithis circuit expressly found that prison officials who refu

to provide Muslim inmates with a Halal disere entitled to quaiéd immunity on the ground
that prisoners had no such clearly establishgiat.riThus, for example, in Lewis v. Ryan, 200§
WL 1944112 at *31, 2008 U.S. Dist. LEXIS 64335SCal. May 1, 2008), the district court
opined:

No party has presented, nor has the Court found, any Supreme
Court or Ninth Circuit cases hofdj that Muslim prisoners have a
clearly established right Halal meals, let alone to Halal meals that
include properly prepared meat. d@ate, the majority of circuit and
district courts that have looked tais specific issue have concluded
there is no such clearly establidheght to Halal meals, with or
without Halal meat, under the RirBmendment’s Free Exercise of
Religion Clause, RLUIPA, or the Equal Protection Clause of the
Fourteenth Amendment.

Lewis, 2008 WL 1944112 at *31 (collecting casexcord, Thompson v. Williams, 320 Fed.

Appx. 678, 679 (9th Cir. 2009), cert. denied, £58. 1150 (Jan. 19, 2010) (defendants entitlg
to qualified immunity “because it was not clearbtablished at the timaf the violation [2004

and 2005] that the defendants wegquired to provide [plaintiffjvith either Halal or Kosher
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meals with meat in lieu of aovo-lacto [vegetarian] diet”).
After Shakur, numerous district courtsatighout the circuit have continued to find tha
Muslim inmates’ right to Halal meals or their Kestequivalent is not ebrly established. See,

e.g., Johnson v. Nevada ex rel. BoardPoson Commissioners, 2013 WL 5428423 at *6, 201

U.S. Dist. LEXIS 139426 at *18 (D. Nev. Sep6, 2013); McDaniels v. Elfo, 2013 U.S. Dist.

LEXIS 174301 at * 70-71 (W.D. Wash. Aug. 19, 2013)though some courts have expresse
different views'® and although the underlying constitutional questions remain open, this leg
landscape illustrates that thevas nothing clearly establishabout the contours of the rights
plaintiff here seeks to enforce. Certainly thewses no clearly establishednstitutional right in

the Ninth Circuit for Muslim inmates to obtain Halal or Kosher digtdccordingly, defendant i

18 See, e.g., Collins v. Sisto, 2009 WL 2905868a2009 U.S. Dist. LEXIS 81318 at *14 (E.ID.

Cal. Sept. 8, 2009) (prior to the implemdiua of the RMAP, the court found that “[a]
reasonable official would have known at the tiphentiff made his request that withholding a
kosher meal from plaintiff was a constitutional witdbn.”). Collins was decided in the context
a motion to dismiss for failure to state a claird. That procedural postuie sufficiently distinct

that Collins is not persuasive hereeeSe.g., Shabazz v. Giurbino, 2014 WL 4344368 at *6, 2

U.S. Dist. LEXIS 121037 at *16 (E.D. Cal. Augg, 2014) (qualified immunity, asserted as
defense to Muslim inmate’s challenge to RRl cannot be determined on motion to dismiss
because it hinges on facts yet to be developatthough the present ewdtiary record in the
case at bar does not support summary judgment on the substantive constitutional claims,
support a conclusion that a reasonable offici@lefendant’s position could have believed
legitimate penological goals supported the policy.

19"1n the absence of clearly dslished precedent in our circuityJe may also look to the law g
other circuits to determine if a principle ially established.” Tarsav. Dept. of Social &
Health Services, 630 F.3d 833, 846 (9th Cir. 2q&@ation omitted). The court’s review of
relevant decisions in other cirtsiindicates that no court hasuhd a clearly established right fc

Muslim inmates to obtain fully Halal diets otteanatively, Kosher diets. See e.g. Robinson \.

Jackson, 2015 WL 3650196 at *3, 2015 U.S. App. LE£X0208 at *7-9 (6th Cir. June 15, 201
(affirming summary judgment for defendants on miéfis claims that the refusal of the Ohio
Department of Corrections to proe plaintiff with Halal meals, rather than vegetarian meals
violated his free exercise rightmd that failing to provide Hdlaneals to Muslim inmates while
providing Kosher meals to Jewish inmates violdtsdequal protectionghts; the Sixth Circuit
relied on its “explicit holding” thatvegetarian meals are, in fattalal” (citing Abdullah v. Fard
No. 97-3935, 1999 WL 98529 at *1, 1999 U.S. AppXIS 1466 (6th Cir. Jan. 28, 1999))
(citing district court cases withigixth Circuit); see also PatelW.S. Bureau of Prisons, 515 F.
807, 815 (8th Cir. 2008) (Muslim inmate did mpoesent “sufficient evidence from which a
reasonable factfinder could cond&ithat his right to exercise his religion was substantially
burdened” by prison officials’ failure to providem a Halal diet, largely because plaintiff had

option of purchasing Halal foods from thewmissary); Baranowski v. Hart, 486 F.3d 112, 125-

(continued...)
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entitled to qualified immunity from damagesen if the RMAP, as implemented, fails to
adequately respect plaintiff's free egise or equal protection rights.

Jones v. Williams, 791 F.3d 1023, 1031 (9th €@15), does not require a contrary

conclusion. In Jones, the Court of Appeals rédgerversed a grant @fualified immunity to
defendant prison officials who had directed a Masnmate to personally handle pork as part

his kitchen job duties. The qualified immunity arsaé in_Jones is reagidistinguishable from

of

the present case. The inmate in Jones was atiivaely required to handle pork, conduct which a

reasonable officer would have known constitdtamhduct directly violative of [the inmate’s]

religious beliefs.”_Id. at 1033. He in contrast, plaintiff was no¢équired to defile himself in a

way that would have been obvious to a reasoredin@nistrator in defendant’s position. Plaintiff

was provided a diet free of ggrand including Halal meat, as part of a program specifically
intended to accommodate Muslim inmates’ religidietary needs. The contours of the right
asserted by the Jones plaintiff, to be free fforned contact with a forbidden substance, were
clearly established. [f. The right asserted hei®a different one, andéCircuit has not clearly
established it.

For all the reasons explained above, thetdouls that at the time of defendant’s
challenged conduct, there was no clearly estaddionstitutional righrsupporting plaintiff's

claims that he was entitled to obtain a fully Haliet or, alternativelya fully Kosher diet. A

26 (5th Cir. 2007) (holding th&diudgetary and security concejuastified the decision not to
provide Kosher meals to a Jewish inmagebdullah v. Fard, 974 F. Supp. 1112, 1118-19 (N.L
Ohio 1997) (finding no constitutional violah where a Muslim inmate was provided a
“nutritionally adequate alterngae” for a meat entree in lieu of Halal meat); Abdul-Malik v.
Goord, 1997 WL 83402 at *7-8, 1997 U.S. DIFEXIS 2047 at *21-9 (S.D.N.Y. Feb. 27, 1997,
(finding that Muslim inmates’ rights were noblated by the prison’s fiare to provide Halal
meat three times a week where a “Religigiternative Menu” was available); Ali v. Denver
Reception and Diagnostic Center, 82 F.3d 425Ig)ga0th Cir. 1996) (affirming in pertinent
part the district court’s grant of qualified munity to defendants “because the law was not
clearly established that Plaiffithad a constitutional or statuly right to the Halal diet”).

20" Accord, Hayes v. Long, 72 F.3d 70, 74 (8th Cir. 199%ie right of Muslim inmates to refrai
from handling pork has been clearly establishglduinafa v. Murphy, 907 F.2d 46, 47-8 (7th G
1990); Kenner v. Phelps, 605 F.2d 850, 850 (5th I879) (per curiam); McEachin v.
McGuinnis, 357 F.3d 197, 205 (2nd Cir. 2004)jlMms v. Bitner, 455 F.3d 186, 191 (3rd Cir.
2006).
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reasonable prison administrator in defendant’stiposwould not have hackason to believe thal
the RMAP, on its face or as implemented by the Giurbino Memorandum, was unconstitutional.
Accordingly, the court finds thafualified immunity shields defendant from liability for damages
on plaintiff's free exercise and equal protectodsims. The court therefore recommends that
these claims, as well as plaintiff's RLUIPA ctaishould proceed only ataims for declaratory
and prospective injunctive relief.

C. Religious Land Use and Institutidoizad Persons Act (RLUIPA) Claim

Section 3 of RLUIPA providethat “[nJo government shall ippse a substantial burden jon
the religious exercise of a persosiding in or confined to an ingttion . . . , even if the burden
results from a rule of general applicabilityfiless the government estahks that imposition of
the burden furthers “a compelling governmenttriest” by “the least restrictive means.” 42
U.S.C. § 2000cc-1(a), (b). Section 3 appliesany case” in which “the substantial burden is
imposed in a program or activitijat receives Federal finaatassistance.’ld., § 2000cc—
1(b)(1). This standard is twe applied by the courts with “dakeference to the experience and
expertise of prison and jail admstiators in establishing necesseggulations and procedures {o
maintain good order, security and discipline, ¢cstesit with considerain of costs and limited
resources.”_Hartmann, 707 F.3d 1114 at 1124 f@rntatand internal quotation marks omitted),

Under RLUIPA, a burden is substantial if it'ieppressive’ to a ‘significantly great’
extent. That is, a ‘substantialirden’ on ‘religious esrcise’ must impose a significantly great

restriction or onus upon such exercise.” rédddier v. Woodford, 418 F.3d 989, 995 (9th Cir.

2005) (quoting San Jose Christian College v. City of Morgan Hill, 360 F.3d 1024, 1034 (9th Cir.

2004)). “In addition, the Supreme Court hasnd@a substantial burden as ‘where the state ...
denies [an important benefit] because @iduct mandated by religious belief, thereby putting
substantial pressure on an adherent to mod#yahavior and to violathis beliefs.” Although
such ‘compulsion may be indirect, théringement upon free exercise is nonetheless

substantial.” _"Warsoldier, 418 F.3d at 9%fuéting_ Thomas v. Review Board, 450 U.S. 707, {17-

18 (1981)).

Plaintiff bears the initial buraheof demonstrating that tledallenged policy constitutes g
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“substantial burden on the exercidehis religious beliefs."Warsoldier, 418 F.3d at 994. If
plaintiff meets his initial burden, then the bumdshifts to the government. “Once the plaintiff
establishes that the challenged state actiontauitally burdens his hgious exercise, the
government bears the burden of establishingttieategulation serves a compelling governme
interest and is the least restive means of achieving that inést.” Shakur, 514 F.3d at 889.
Defendant initially contends that his actsodid not impose aubstantial burden on the
exercise of plaintiff's religious beliefs. Defemdargues that plaintiff is still able to practice
other aspects of his religion, even without pgrting in the RMAP, and that plaintiff is not
obligated to participate in the RMAP. k=, asserts defendaneither the Giurbino
Memorandum nor “the mere existence of the RNMA&h be said to impose a substantial burd
on plaintiff's religious exerise. Moreover, to the extent thaajpitiff has chosen to participate i

the RMAP, defendant argues that plaintiff cancmtplain that it provides only limited Halal

food, explaining that “the RMAP was never intendegrovide halal vegetables or other foods.

In other words, according to defendant, the RM#&&vides an opportunity for plaintiff to expat
the exercise of his religiorDefendant does not address pléifistexclusion from the JKDP.

Defendant further contends that, shoulel ¢burt find a substantial burden on plaintiff's
religious exercise, the RMAP serves a cetlipg governmental intest through the least
restrictive means. Defendant identifies thenpelling governmental intest as “providing an
acceptable religious diet for all Muslim intea in CDCR custody.” ECF No. 84 at 5.
Defendant asserts that “the RMAP is a gelherenrestrictive way oproviding such a diet;
CDCR could have provided only thegetarian diet (which compli@gth the tenets of Islam) bt
instead chose to provide an @gtithat allows Plaintiff and other Muslim inmates to eat halal
meat.” 1d.

In Shakur, the Court of Appeals decried glowernment’s failure to submit an affidavit

“of an official specializing in food service or prgement,” resulting in a record “which contair

nt
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no competent evidence as to the additional cost of providing Halal or kosher meat to ADOC’s

Muslim prisoners.” 514 F.3d at 889-90. The c@lsb found no evidence attual inquiry into

the least restrictive alternatives. The Ninth Girconcluded that it was unable to address theg
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RLUIPA claim on the exisng record, id. at 891:

On this record, where there is fadtdépute as to the extent of the
burden on Shakur’s religious activities, the extent of the burden that
would be created by accommodati Shakur's request, and the
existence of less restrictive altatives, we cannot conclude that
summary judgment on the RLUIP&laim was appropriate. The
RLUIPA claim must be remanded.

Based on this court’s findings that the recsréchadequate to address plaintiff's Free
Exercise and Equal Protection claims, and beealefendants’ burden is even greater under
RLUIPA, it is recommended that defendantistion for summary judgment on plaintiff's
RLUIPA claim also be denied due to tmaterial factual digjtes on this claim.

VI. Conclusion

For the reasons set forth above, ITHEREBY RECOMMENDEDthat defendant’s
motion for summary judgment, EQ¥o. 72, be granted in part and denied in part as follows:

1. GRANTED on plaintiff's claim under the Establishment Clause of the First
Amendment.

2. GRANTED on plaintiff's claims for monegamages under the Free Exercise Claus
the First Amendment, and the Equal ProtatClause of the Fourteenth Amendment.

3. DENIED on plaintiff's clains for declaratory and prosg®re injunctive relief under
the Free Exercise Clause of the First AmendntaetEqual Protection Claa of the Fourteenth
Amendment, and the Religious Land Use argditutionalized Persons Act (RLUIPA), upon

which this action should proceed.

e of

These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court, whicshall be captioned “Objectiobts Magistrate Judge’s Findings
and RecommendationsNo extensions of time will be granted, due to exigencies of time

within the court.?* A copy of any objections filed with ¢hcourt shall also be served on all

2L plaintiff is informed that in order to seetindependent review hifze district judge, and
(continued...)
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parties. The parties are advised that failufde¢abjections within the specified time may wai

the right to appeal the Distri@ourt’s order._Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 9, 2015 : -~
Mrz———%’h—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE

preserve issues for appeal, he need onltiiyethe findings and recommendations to which h
objects. Extensive briefing is not necessary.
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