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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GARY LASHER, No. 2:11-cv-2564 JAM KJIN P
12 Plaintiff,
13 V. ORDER
14 | R. MIRANDA, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner, proceedinghmitit counsel, with a civrights action pursuant
18 | to 42 U.S.C. § 1983. On January 7, 2015, thetomcated the January 26, 2015 trial date on
19 | grounds that the December 29, 2014 order configrtie trial date served on plaintiff was
20 | returned by the postal service. On Januan2045, plaintiff filed a response to defendants’
21 | January 7, 2015 motion to modifye pretrial order. (ECF No. 101). Plaintiff's January 7, 20[L5
22 | pleading contains his current adds and court records have baemended to reflect this new
23 | address. Accordingly, thadt date is reset herein.
24 Two motions are pendirgefore the court.
25 | Defendants’ Motion to Modify t Pretrial Order (ECF No. 100)
26 In the motion to modify the pretrial ordelgfendants request thtae pretrial order be
27 | modified to allow them to substitute an expsitness. (ECF No. 100). Defendants listed Dr.
28 | Dowback as a medical expert in their pretrialestant. (Id. at 1.) Because the trial date has
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been reset on several occasions, Dr. Dowback ismgel willing to participate in the trial._(ld.
Defendants request that the court allow themalbDr. Gabrial Williams as a medical expert
instead of Dr. Dowback._(ld. at 2.)

The court may modify a final pretrial ordemly to prevent manifeshjustice. Fed. R.
Civ. P. 16(e). The following facteimust be considered in detening whether to modify the
pretrial order: (1) degree of prejadior surprise to plaintiff; (2) éhability of plaintiff to cure any
prejudice; (3) the impadf the modification on the orderly and efficient conduct of the case;|and

(4) any degree of willfulness or bad faith on the padefendant._Hunt v. County of Orange,

672 F.3d 606, 616 (9th Cir. 2012).

Plaintiff will not be prejudiced by the substitun of Dr. Williams as an expert witness.
As noted by defendants in their motion, Dr. Véiths will testify on thesame issues as Dr.
Dowback. Plaintiff can ask the same questions of Dr. Williams that he would pose to Dr.
Dowback. Should Dr. Williams express an opinion different from that expressed by Dr.
Dowbeck, plaintiff can impeach Dr. Williams with Dr. Dowback’s report.

Allowing defendants to substitute Dr. Williams as an expert witness will not impact the
orderly and efficient conduct of the case. The court also finds no willfulness or bad faith op the
part of defendants in connemti with the pending request.

Good cause appearing, defendants’ motion to fnakle pretrial order to substitute Dr.
Williams as an expert witness is granted.

Plaintiff’s Motion for Appointment ofCounsel and to Reopen Discovery

Plaintiff requests that thevart appoint counsel. (ECF Nb01.) Districtcourts lack
authority to require counsel tepresent indigent prisonerssaction 1983 cases. Mallard v.

United States Dist. Court, 490%1.296, 298 (1989). In exceptional circumstances, the cour may

request an attorney to voluntarily represent suphaintiff. See 28 U.8€.. § 1915(e)(1)._Terrell
v. Brewer, 935 F.2d 1015, 1017 (9th Cir. 1994/pod v. Housewright, 900 F.2d 1332, 1335-36

(9th Cir. 1990). When determining whether ¢eptional circumstances” exist, the court must
consider plaintiff's likelihood of success on the meagswell as the ability of the plaintiff to

articulate his claims pro se in light of thengglexity of the legal issues involved. Palmer v.
2
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Valdez, 560 F.3d 965, 970 (9th Cio@) (district court did not abegsliscretion in declining to
appoint counsel). The burden of demonstratirgepional circumstancesas the plaintiff. _1d.
Circumstances common to most prisoners, sudacksof legal educatn and limited law library
access, do not establish exceptional circumstanaésvirrant a request for voluntary assistan

of counsel.

Having considered the factounder Palmer, the court fintteat plaintiff has failed to
meet his burden of demonstrating exceptional circumstances warranting the appointment
counsel.

Plaintiff also requests th#te court reopen discoveryECF No. 101.) The grounds of
this request are that plaintiff f&een transferred more thaghgitimes since filing this action,
hindering his access to his legal property. Pliatso alleges that he was in administrative
segregation at various times, iaim also hindered his accesshig legal property. For the
following reasons, plaintiff's motioto reopen discovery is denied.

On March 21, 2012, Magistrate Judge Newnsaned the scheduling order, setting the
discovery cut-off date for July 13, 2012. (ENB. 26.) On June 27, 2012, plaintiff filed a noti
of change of address indicating that he had beasferred to the Catifnia Training Facility
(“CTF”). (ECF No. 33.) On July 12, 2012, detlants filed a motion tmodify the scheduling
order to extend the discovery déad in order to complete plaiffts deposition. (ECF No. 34.)
On August 17, 2012, Magistrate Judge Newmanted defendants’ motion and ordered
defendants to conduct plaintiff's depositionarbefore August 31. 2012. (ECF No. 37.)

On August 29, 2012, plaintiff filed a motion¢ompel and to reopen discovery. (ECF
No. 38.) On October 18, 2012, Magistrate JudgerNan denied this motion. (ECF No. 47.)

“In general, the pretrial seduling order can only beadified ‘upon a showing of good

cause.” _Zivkovic v. Southern Californtadison Co., 302 F.3d 1080, 1087 (9th Cir. 2002)
(quoting_Johnson v. Mammoth Recreations,,|875 F.2d 604, 608 (9th Cir. 1992)). “The

pretrial schedule may be modified ‘if it canmeasonably be met despite the diligence of the
party seeking the extension.” Id. (quotir@hdson, 975 F.2d at 609). If the party seeking tf

modification “was not diligent, #ninquiry should end” and the motion to modify should not b
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granted._ld. (quatig Johnson, 975 F.2d at 609).

The record demonstratestiplaintiff was granted amdequate opportunity to conduct
discovery. His request to reopéiscovery was previously consi@erand rejectedPlaintiff has
not shown good cause to revisitsthequest. Accordgly, plaintiff’'s motion to reopen discover
is denied.

Accordingly, IT IS HEREBY ORDERED:

1. Defendants’ motion to modify the schadglorder to substitute Dr. Williams as an
expert withess (ECRNo. 100) is granted;

2. Plaintiff’'s motion for the appointment of counsel (ECF No. 101) is denied;

3. Plaintiff’'s motion to reopen sicovery (ECF No. 101) is denied,;

4. The jury trial is reset for Jui8e 2015 at 8:30 a.m. before the undersigned.

DATED: 1/21/2015

/s/JohnA. Mendez

JOHNA. MENDEZ, U.S.DISTRICT COURTJUDGE




