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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ANTHONY RAUL BARRON, No. 2:11-cv-2678 JAM AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | J. WHITFIELD,
15 Defendant.
16
17 l. Introduction
18 Plaintiff is a former state prisorfavho proceeds pro se and in forma pauperis with this
19 | civil rights action filed pursuarid 42 U.S.C. § 1983. This action proceeds on plaintiff's verifjed
20 | Third Amended Complaint (TAC), on plaiffts retaliation claim against sole remaining
21 | defendant Correctional Officer J. WhitfieldSee ECF No. 32. The TAalleges that defendant
22 | Whitfield retaliated against plaifftfor exercising his Fifth Amendent right to remain silent at|a
23 | January 15, 2009 Institutional Classificationn@uittee meeting at California State Prison
24 | 1l
25
26 ! P_Iainti_ff was released from prison in September 2016 and currently resides in San Jose,
27 geggoépcllir filed June 10, 2015, all defendanthwlie exception of defelant Whitfield were

dismissed from this action due to plaintiff's faguto exhaust his administrative remedies. See

28 | ECF Nos. 72, 69.
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Solano, by issuing a false chrono later relied oa sgurce item in support of plaintiff's gang
validation.

Currently pending are the padieross-motions for summary judgment. See ECF No
102, 103® A hearing was scheduled before the court on January 18, 2017. Deputy Attorn
General Janet Hah Chen appeared on behalf of defendant. Plaintiff did not appear. Thers
court submitted the parties’ motions fagaision on the papers without oral argument.

This action is referred to the undersignedtebh States Magistrate Judge pursuant to 2
U.S.C. 8§ 636(b)(1)(B), Local Re1302(c), and Local General Ordgo. 262. For the reasons th
follow, this court recommends that plaintgfinotion for summary judgment be denied, and

defendant’s motion for summgajudgment be granted.

[l Leqgal Standards for Motions for Summary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R

Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.”_Numsg Home Pension Fund, Local 14

V. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémrswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdeprobf at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

% Each party timely filed anpposition._See ECF Nos. 105, 106. Defendant filed a reply thd
included his response to the comirequest for further briefing. See ECF Nos. 107, 108.
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Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s casedeon which that party will bear theirden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessariyders all other facts imneaial.” 1d. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.
If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Muoreover, “[a] [p]laintif’s verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 112

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@bntention is material, i.e., a fact th

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnwe, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

* In addition, in considering a dispositive fiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttieation of the exhibitattached to plaintiff's
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadsred on summarjudgment);
see also Aholelei v. Hawaii Dept. of RiglSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another pris
and letters from other prisoners” which evidenoeld be made admisde at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 npublished Ninth Circuit
decisions may be cited not for precedent bumdacate how the Court of Appeals may apply
existing precedent).
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reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).

In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).

It is the opposing party’s obligian to produce a factual prediegrom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material
facts. ... Where the record takas a whole could not lead a ratibtvéer of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\apglying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@wever, “[if] a party fails to properly

support an assertion of fact or fails to propadidress another partyassertion of fact, as

required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion

...." Fed. R. Civ. P. 56(e)(2).
. Facts

Unless otherwise noted, the followifarts are undispatl by the partiéor as

® These facts are taken from Plaintiff's Statement of Undisputed Facts (PUF), ECF No. 102 at
22-25; Defendant’s Statement of Undispukedts (DUF), ECF No. 103-2; Defendant’s

4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

determined by the court basedathorough review of the record.

o At all times relevant to this actioplaintiff Anthony Barron was a prisoner in the
custody of CDCR at Californig@tate Prison-Solano (CSP-SOL).

o At all times relevant to this action, dete&ant was employed by CDCR as a Securit
Investigations Correctioh®fficer in the Institutional Gangivestigation (IGI) Unit at CSP-SO
Defendant Whitfield’s duties included gatimgy and documenting information pertinent to
suspected inmate gang involvement, inahgdinterviewing suspected gang members and
associates. Whitfield Decl., 1 2, 5, 9.

e Prison gangs are a threatth® security of CDCR correctional institutions.

e A prisoner’s tattoos may be relied onsasirce items for validation as a prison gang
member or associatas may conduct that reflects the bebawar business of a gang. See Cal.
Code Regs. tit. 15, § 3375.3(a)(4)(B).

e The IGI had determined that the rules argltations of the Northern Structure/Nuesg
Raza (NS/NR) prison gang includeprohibition on cooperating witliang investigations, and
that inmate refusal to answer questions algant involvement demonstrates compliance with
that rule, known as “Bond Numb&r’ Whitfield Decl., 1 9, 10.

e On January 10, 2009, plaintiff was placeddministrative segregation (Ad Seg) for
contraband surveillance watch (CSW).

e On January 15, 2009, plaintiff appeared betbe Institution Classification Committe
(ICC) for review of his Ad Seg placement. An o initially informed plaintiff, while still in
his cell on CSW, that he had committee. Plainitho remained in waist and leg restraints, w
escorted to the committee room by two officersyaes seated and an officer stood over him.

e The ICC members were seated whenmpifiarrived. The mmbers included the CSH
SOL Warden, an associate warden, a faailgtain, a doctor, a Contonal Counselor I

I

Response and Objections to PUF, ECF No. 1051t5tand Plaintiff's “Itemized Facts” in
response to DUF, ECF No. 106 at3.1-The court has considerdtideclarations and exhibits
submitted in support of each statement, inclugiaginent portions of plaintiff's October 15,
2015 deposition transcript, lodged witte court pursuarib ECF No. 104.
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[CCII], an Ad Seg sergeant, and defendant WhatfiePItf. Depo. at 20:23-4; Whitfield Decl., 1
Ex. 1.

o Plaintiff described the IC@eeting room as “more like algicle that's set up inside the

[Ad Seq] building itself.” PItf. Depo. at 21:13-7.

e A committee member informed plaintiff tife reasons for his Ad Seg placement, th
the committee acted to retain plaintiff sapement pending completion of his CSW. The
committee meeting lasted a total of sixseven minutes. PItf. Depo. at 23:7-9.

e During the meeting, defendant Whitfieldesthpted to interview plaintiff about his
possible involvement with the Northern Stuwre/Nuestra Raza (NS/NR) prison gang. This
interaction lasted “a minute or twibthat.” PItf. Depo. at 28:4-7.

o Defendant Whitfield memorialized theexhpted interview im CDC 128B Chrono he
authored the same day, January 15, 200fllasvs, see Whitfield Decl., { 4-6, Ex. 2:

On January 15, 2009, | attemptedinterview inmate BARRON,
Anthony, F73020, regarding his inveiment with the Northern
Structure/Nuesrtra [sic] Raza RmsGang. Inmate Barron stated, I
have no comment.” Inmate B¥RON was advised that he was
abiding by the rules and gelations of the Northern
Structure/Nuerstra [sic] Raza Prison Gang specifically, bond
number 7, which states “At no time will an ‘N’ endanger the life of
his fellow ‘N’ nor will there be ayn tolerance for dealing with the
K-9 (Institutional Gang InvestigatolGl) or enemy. To do so will

be an act of treason.[’] After mmate Barron was advised he still
refused to be interviewed. The following was copied verbatim from
various inmate kites recovered on July 7, 2006, during an
operational search: “HHP” (Housétbld Policy) at CSP-Solano.
At no time will a HHM (House Hold Member) agree to any
interview or pose for shots (pictures) with or for IGI/ISU/FBI or
any other organizationsf law enforcement or administration, nor
will we sign any chrono etc. Should we be cuffed by IGI/ISU or
cuffed up to talk to the “goonergiGl) our statement will be “no
comment.” At no time did inmate Barron state, “I am exercising
my Fourth and Fifth Amendment Rights.” This 128B should be
considered as one source olidation towards Inmate BARRON as

a member of the Northern Structure/Nuesrtra [sic] Raza Prison
Gang.

o Plaintiff disputes defendant Whitfield&ssertion that platfiif said, “I have no
comment.” _See PItf. Rsps. to DUF #14, at BX@F 106 at 12; see also PItf. Depo. at 27:14-5.
Plaintiff also disputes defendanassertion that plaintiff didot exercise his Fifth Amendment

rights (if only implicitly), and defendant’s conclusion that plaintiff was abiding by NS/NR ru
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and regulations. See PItf. Rsps DUF #14, at ECF No. 106 at 12.

e When asked at his deposition, “Did yoleegay, | am exercising my fifth amendmef
right?” during his interview with Wikfield, plaintiff answered, “Nothat | recall.” PItf. Depo at
28:11-3.

o Plaintiff relies in part on defendant Wietid's responses to @intiff's Requests for
Admissions to recount the parties’ pertineneraction. Although defendant objected to each
the following requests, and stated that he ha specific recollection, defendant relied on the
“Discussion” section of the March 26, 2009 Second Level Review decision addressing pla
relevant appeal to “admit” each tbfe following matters in discoversee PItf. MSJ, Ex. A, ECF
No. 102 at 28-30:

RFA 2: Defendant asked Ban if he had any Tattoos.

RFA 3: Barron said “yes.”

RFA 4: Defendant asked if he cdubke pictures of Barron’s tattoos.
RFA 5: Barron asked defendantié had the right to say “no.”

RFA 6: Defendant said, “Y&al'll give you that right.”

RFA 7: Barron said “ok then, no.”

¢ Plaintiff also relies on the following fadi®m the “Discussion” sgion of plaintiff's
appeal on Second Level Reviéwhich followed interviews wittboth plaintiff and defendant,

see PUF, 11 7-12; PItf. MSHx. B, ECF No. 102 at 39:

[O]n January 15, 2009, Officer Wheld attempted to question
appellant of his involvement with the Northern Structure/Nuestra
Raza Prison Gang. . . . Officer Whdtlid . . . asked appellant if he
had any tattoos. Appellant respondgds.” When asked if they
could be photographed, appellant askehe had a choice. Officer
Whitfield asked the appellant the same question again. Appellant
replied photos are already in his @eF Appellant then asked if he
had the right to say no. Officer Whitfield said yes, he had that
right. Appellant chose to say no @fficer Whitfield's request to
take the photographs. At that time, Officer Whitfield informed

® In light of defendant’s prioreliance on this Second LevRéview “Discussion” in responding
to plaintiff's Requests for Admesion, defendant’s objectionsptaintiff's reliance on other
portions of the Discussion, on hearsay grounes ESCF No. 105-1 at 3 (Df.’s Response to PU
8-12), are overruled for purposefthe pending motions.

’ Plaintiff does not rely on the following panti of the Second Level “Discussion” (in italics):
[O]n January 15, 2009, Officer Wheld attempted to question
appellant of his involvement with the Northern Structure/Nuestra
Raza Prison GangAppellant relied with “no comment.”Officer
Whitfield then aske@ppellant if he had any tattoos. . . .
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appellant he was issued a validatpmint. Appellant’s position is

that Officer Whitfield was baitigp him to respond unfavorably to
incriminate himself.

o Plaintiff's tattoos wer@reviously photographed by pois officials in 2003 and are
presumably retained in plaintiffeentral file. Pltf. Depo. at 24:10-25:6.

e Under prison regulations during the releva@tiod, three source items were needed to
validate an inmate as a memberssociate of a prison gang; @mirce item must be a “direct
link.” Lujan Decl., | 6; see Cal. Code Regs. tit. 15, § 3378.2.

e On September 3, 2009, a gang validation pgekor plaintiff was received by CDCR’s
Special Services Unit (SSU) fro@SP-SOL IGI Lt. R. Soria. Lujan Decl., 1 4, Ex. 1. Six soyrce
items were includefiall considered valid and supportingjsttiff’'s validation. One of the six
items was the January 15, 2009 CDC 128B Chearthored by defendalthitfield. Lujan
Decl., 117 &9, Ex. 1.

o Defendant Whitfield contends that hesa@ot involved in the preparation, submission,
or review of plaintiff's gang Vaation package and, as an SRfficer, was not authorized to
prepare, submit, or review gang validatiocksges. Whitfield Decl.,  11. The decision
whether to include defendant Whitfieldanuary 15, 2009 CDC 128B @ho in plaintiff's
validation package was made by IGI Lt. Soria.e BEU made the final determination that all pf
the items in plaintiff's validation package metigation requirements. Lujan Decl., 1 9.

¢ Plaintiff disputes defenddatassertion that he “was niotvolved in the preparation,
submission and/or review of my validatiorckage” on the ground that defendant intended that
the chrono he prepared be used in validatiagnpff. See PUF 16, 18; PItf. Rsps. to DUF 24.

e On October 23, 2009, Plaintiff was validatechasAssociate of the Northern Structure
prison gang and transferred to the institution’susy Housing Unit (SHU) for an indeterminate
term. Lujan Decl., 1 5, Ex. 1. The conditiongle# SHU are significantly more restrictive than

general population housing.

D
o

¢ Although the January 15, 2009 CDC 128B Chrono authored by defendant Whitfig

8 Source Items 2 and 3 were supporting documents for Item 1. See Lujan Decl., Ex. 1.
8
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was included in plaintiff's validation package, eveit were not plaintiff still would have been
validated because only three sources items vegpg@ired and the “direct link” requirement was
met by another source item. Lujan Decl., § 10, Ex. 1.

o Plaintiff asserts that each of the source items underlying his tratid@ere illegitimate
and “insufficient.” _See PItf. Rsps. to DUFs 21, 25.

V. Discussion

Plaintiff contends that the Fifth Amendmetaranteed his right to remain silent under
the circumstances; defendant prepared the subjem@in retaliation for @intiff's exercise of
his constitutional rights; andefendant’s preparation ofdlthrono was not supported by a
legitimate penological goal. Defendant contetidd no Fifth Amendment right attached to the
guestioning of plaintiff; a legjmate penological goal justified mdant’s writing of the chrono;
and, even assuming plaintiff had a Fifth Amendmgitt to remain silent, plaintiff has failed to
demonstrate that defendant’s preparation ottivreno was motivated byahtiff's exercise of
his constitutional rights. Alteatively, defendant contends the is entitled to qualified
immunity.

A. Legal Standards for Retaliation Claim

“Within the prison context, a viable claim Birst Amendment retaliation entails five
basic elements: (1) An assertion that a statw &mok some adverse action against an inmate
(2) because of (3) that prisoner’s protected conaunt that such action)(4hilled the inmate’s
exercise of his First Amendmemghts, and (5) the aon did not reasonablgdvance a legitimate

correctional goal.”_Rhodes Robinson, 408 F.3d 559, 567-68 (9th.G005) (fn. and citations

omitted). Direct and tangible harm will supparFirst Amendment retaliation claim even
without demonstration of a chilling effect on thether exercise of a paser’'s First Amendment
rights. Rhodes at 568 n.11. “[A] plaintiff whall&ato allege a chillingeffect may still state a

claim if he alleges he suffered some other liasna retaliatory adverse action. Brodheim v.

Cry, 584 F.3d 1262, 1269 (9th Cir. 20@®ixing Rhodes at 568, n.11).

—+

The alleged adverse action need itself be an independerdrgstitutional violation._Praf

v. Rowland, 65 F.3d 802, 806 (1995) (to prevaibartaliation claim, plaintiff need not
9
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“establish an independent cangional interestwas violated); see also Hines v. Gomez, 108

F.3d 265, 268 (9th Cir.1997) (upholding jury deteration of retaliaton based on filing of a

false rules violation report); Rizzo v. fdaon, 778 F.2d 527, 531 (transfer of prisoner to a

different prison constituted adverse actiongarposes of retaliationaim). “[T]he merdhreat
of harm can be an adverse action.” Bradhé84 F.3d at 1270 (original emphasis); accord,

Watison v. Carter, 668 F.3d 1108, 1114 (9th Cir. 2012usTthe interest asserted in a retalia

claim is the right to be free abnditions that would not haween imposed but for the alleged

retaliatory motive. However, not every allegedtlverse action will support a retaliation claimn.

See e.g. Huskey v. City of San Jose, 204 B&] 899 (9th Cir. 2000) (retaliation claim cannot

rest on “the logical fallacy of pokoc, ergo propter hoc, literally,ftar this, therefore because ¢
this™) (citation omitted).

To sustain a retaliation clairplaintiff must plead facts thaupport a reasonable inferer
that plaintiff's exercise of his constitutidhaprotected rights was the “substantial” or

“motivating” factor behind the defendant’satlenged conduct. See1@ono’s Gasco, Inc. v.

Morgan, 874 F.2d 1310, 1314 (9th Cir. 1989) (citing Méalthy City School Dist. Bd. of Educ

v. Dovle, 419 U.S. 274, 287 (1977).amitiff must also plead factshich suggest an absence of

legitimate correctional goals for the challengedduct. Pratt, 65 F.3d at 806 (citing Rizzo, 7

F.2d at 532). Mere allegations of retaliatory motive or conduct will not suffice. A prisoner

“allege specific facts showing retaliation becaokthe exercise of the prisoner’s constitutional

rights.” Frazier v. Dubois, 922 F.2d 560, 562 itk Cir. 1990). Where an adverse action

occurs shortly after the protected conduct, weehzeld that the timing creates an inference of
retaliatory motive._Bruce Wlst, 351 F.3d 1283, 1288 (9th CR0O03) (“[T]iming can properly
be considered as circumstantial evidence ofiagtay intent™ (quotingPratt, 65 F.3d at 805));

see also Soranno’s Gasco, 874 F.2d at 1316.

B. Analysis

For the reasons set forth below, the céinds that the evidese fails to support a
reasonable inference that defendant’s piegpar of the subjeathrono was motivated by

plaintiff's exercise of his constitional rights. Rather, the ewdce demonstrates that defende
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reasonably construed plaintiff desnce as behavior consistentimthe rules and regulations of
the Northern Structure/Nuestra Raza prison gand,his documentation of this assessment
advanced a legitimat@enological goal.

In the following discussion, ghcourt initially addressdhle evidence that supports
plaintiff’s retaliation claim, theurns to the remaining elemermfthe claim that are unsupport
by the evidence.

i Adverse Action

The parties do not dispute that defendantiallenged conduct was “adverse action”
supporting the first element of pheauff's retaliation claim. D&ndant’s took “adverse action” b
authoring of the CDC 128B Chrono on January 15, 2009 immediatedyindl his interaction
with plaintiff at the ICC hearing, in which Heund that plaintiff's refusal to be interviewed
regarding his possible involvement with therthern Structure/Nuestra Raza prison gang was
itself evidence that plaintiff was abiding by theng& rules of silence, ashould be considereg
as one source item in support of plaintiff’'s validn as a member of the gang. Subsequently
this chrono became part of the evidentiary recdrdd®n to validate plaintiff as an Associate
the Northern Structure prison gang.

ii. ProtectedConduct

Plaintiff contends that his fiesal to answer defendantjsiestions at the ICC hearing
reflected the exercise of his Fifth Amendment jgye against self-incrimination/right to rema

silent, citing_Miranda v. Arizona, 384 U.&36, 439 (1966), and thus was constitutionally

protected conduct. At screeniidstrict Judge John A. Mendez,ragd. _See ECF No. 29 at 6-
His assessment is consistent with the decissbiagher judges in differe cases presenting the

same issué.

° Seee.g Bridges v. Hubbard, 2013 WL 3773886, at(FD. Cal. July 17, 2013) (finding
“protected conduct” for purposes afetaliation claim irthe plaintiff's exercisef “both his First
Amendment right not to speak in responsddtendant[]’s questions drhis Fifth Amendment
right against self-incrimination”),repoaind recommendation adopted, 2013 WL 5230239 (E.
Cal. Sept.16, 2013) (Case No. 2:09-cv-0940 TRAD P); accord, Powell v. Wilner, 2009 WL
840756, at *10 (D. Colo. Mar. 30, @9) (finding that plaintiff egrcised his “First Amendment
right not to speak and Fifth Amendment righaimgt self-incrimination}; cf., Mendia v. Garcia,

11
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Defendant vigorously maintains that no consitoal right attached to plaintiff's condug
at the ICC hearing, principallyn the ground that plaintiff was nbeéing interrogated about, or
charged with, a crime. However, because thistdinds that plaintiff's retaliation claim is
unsupported in other ways, the undersigned conclindg¢she nature of pintiff's conduct shoulc
not be revisited.

Accordingly, for purposes of the instant motiptiss court applies the “law of the case’
doctrine and accepts as settled the deternoimaiiat, under the circumstances presented here
plaintiff's refusal to answer defendant’s questions or have his taiteegraphed at the ICC
hearing reflected the exercise of his Fifth Ardment right to remain silent. See Agonstini v.
Felton, 521 U.S. 203, 236 (1997) (ider [the law of the case] doctrine, a court should not

reopen issues decided in earliexgas of the same litigation” wds the prior decision was cleaf

erroneous and would resultmmanifest injustice.).

iii. Chilling of First Amendment Rights/Actual Harm

Ninth Circuit case law requisethe chilling ofFirst Amendment ghts to support a
prisoner retaliation claim. _See Rhodes, 408 F.3d at 567-6&tifPleontends that he was
tangibly harmed by defendant’s authoring of the subject chrono. Plaintiff also contends th
“defendant’s advisements before continuingjt@stion Barron were imtéed to ‘discourage’
silence, and/or ‘influence’ compliance. The thmdidtnot linger in the air. It was executed. It
was used to label Barron a satuthreat, and to transfer him to the SHU where he lost
privileges, personal property, and vocationairing.” ECF No. 102 at 18 (internal citations
omitted).

“[T]he proper First Amendment inquiry asks @ther an official’s acts would chill or

silence a person of ordinary firmness from future First Amendment activities.” Rhodes, 40

at 567-68 (citation, internal quotation marks angbleasis omitted). Significantly, “harm that i$

more than minimal will almost always have a chilling effect. Alleging hemdhalleging the

2016 WL 2654327, at *8 n.4 and related text (NJal. May 10, 2016) (finding that plaintiff
failed to state a “Fifth Amendment right to remailent” claim because he had “not alleged a
custodial interrogation,” but didege a “First Amendment . . . righot to speak, as supported i
Bridges”).
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chilling effect would seem under the circumstantebe no more than a nicety.” Id. at 567 n.
(original emphasis ) (citation omitted).

Defendant does not directly address whethe evidence satisBehis element of
plaintiff's retaliation claim. This absence afgument, together with plaintiff's demonstrated
harm, supports the finding thiitis element is undisputed.

iv. Advancement of Legitimate Correctional Goal

To sustain a retaliation claim, plaintiff mustroduce evidence demonstrating that the
adverse action taken by defendant “did notorably advance a legitimate correctional goal.”
Rhodes, 408 F.3d at 568. Plaintiff bears the burden of proving the absence of legitimate
correctional goals for defendant’s challengeddumt. See Pratt, 653 at 806 (citing Rizzo,
778 F.2d at 532).

Plaintiff's concession that the identificati and control of prison gang activity is a
legitimate correctional goal @DCR and its employees suppaatfinding that defendant’s
authoring of the subject chrono advanced &ilegte penological goalPlaintiff's efforts to

refute this finding are premised on his gli&éons concerning defdant’s motivation for

authoring the chrono, not on the gnouthat the chrono lacked a legiate correctional objective.

Therefore, the court finds this elememdisputed in defendant’s favor.

V. Defendant'dMotivation

The remaining inquiry is whether plainttiis submitted evidence demonstrating that the

exercise of his constitutionaghts, rather than a legitim@penological objective, was the
primary or substantial motivation for defendargteparation of theubject chrono. Plaintiff
contends that defendant prepaithe subject chrono “because of” plaintiff's exercise of his
constitutional right to remaisilent. Defendant contends the prepared the chrono “because
of” plaintiff's adherence to Northernigtture prison gang rules of silence.

To survive summary judgment on a retaliatod@m, plaintiff must present evidence tha
supports a reasonable inference that plaint#Xercise of his constitutionally protected rights
was the “substantial” or “motivating” facttwehind the defendant’s challenged conduct.

Soranno’s Gasco, 874 F.2d at 1314. Mere conclusibhgpothetical retaltzgon will not suffice.
13
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Plaintiff must present evidence showing tafendant’s response was “because” plaintiff
exercised his constitutional rights. Frazier, 922 F.2d at 562 n.1.

“To raise a triable issue as to motive, [ptafhmust offer ‘either direct evidence of
retaliatory motive or at least one of thre@gel types of circumstantial evidence [of that

motive].” McCollum v. CDCR, 647 F.3d 870, 882th Cir. 2011) (quoting Allen v. Iranon, 28

F.3d 1070, 1077 (9th Cir. 2002) (second brackets innallg These three types of circumstanti

evidence are: (1) proximity in time between pinetected conduct and the alleged retaliation;
(2) defendant’s expressed opposition to thequted conduct; and (3) any other evidence
demonstrating that defendant'ssarted reasons for his adverseoactvere false or pretextual.

McCollum, 647 F.3d at 882 (citing Allen, 283 F.3d at 1077).

al

Applying this analysis, the court finds no diregidence of retaliatory motive in this case.

The only circumstantial evidence supporting an infeeeof retaliatory motive is the proximity in

time between plaintiff's protected conduct anéedelant’s alleged retaliation. Specifically,
defendant authored the challend&t8 B Chrono on the same day tp&tintiff exercised his righ
to remain silent.

Plaintiff has offered no evidence of the sectme of relevant circumstance, defendan

—

['s

expressed opposition to plaintiffgotected conduct. On the contrary, the record demonstrates

that defendant expressly acknowledgo plaintiff at the ICC hemg that he had the right to

refuse photographs. Although defendant informechpféthat his silencevould be counted as

validation point because consistent with theswethe Northern Structure/Nuestra Raza prison

gang, this consequence was required by priegalations and defendgs professional
responsibilities. Defendant did not express oftjposto plaintiff's silence per se, but rather
informed plaintiff that his silence evidencgdng activity that defedant was required to
document. Plaintiff has submitted nadence supporting a contrary inference.

Nor has plaintiff identified any circumstancggpporting an inference that defendant’s
asserted reason for his adverseomcwas pretextual. Plaintiffarguments on this point rest
entirely on conjecture. See PItf. Mtn., ECF No. 102 at 19; PItf. Oppo., ECF No. 106 at 4-5

I
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Accordingly, the court findghat the circumstantial evidence of retaliatory motive
reflected in the timing of defendant’s cleslged conduct is botbbjectively weak and
outweighed by (1) the absenceanly evidence that defendant oppop&intiff's conduct, and (2
the existence of regulations and investigatoacpces of general appation that directed
defendant to take the challengetvarse action. On this basisetbourt finds that plaintiff has
failed to support the causation element of his retaliation claim.

Vi. Summary of Evidence on Retaliation Claim

In summary, the court finds that three of tive elements of plaitff's retaliation claim
are undisputed by the parties and/or supporteddgvidence: (1plaintiff engaged in protecte
conduct, (2) after which defendanbk the adverse action ofggaring the subject chrono, and
(3) this adverse action chilled the further exezmf plaintiff's First Amendment rights.
However, the court finds that the evidence falsupport a reasonable inference that defenda
action was motivated by plaintiff's protedteonduct or failed to advance a legitimate
correctional goal. In the albsee of evidence supporting a reaable inference in favor of
plaintiff on each of the five elements of his tetion claim, summary judgment must be grant
in favor of defendant.

C. Qualifiedimmunity

Alternatively, defendant seeks summargigment based on qualified immunity. The
qualified immunity analysis invees two inquiries: whethehe facts alleged by plaintiff
establish a constitutional violation, and whetherriplet at issue was clearly established at the

time. Saucier v. Katz, 533 U.S. 194, 201 (2001]]he prohibition against retaliatory

punishment is ‘clearly established law’ in tRenth Circuit, for qualified immunity purposes.”
Pratt, 65 F.3d at 806. Because the undersigndd that plaintiff ha not demonstrated a
constitutional violation of hisights, this court need notach defendant’s qualified immunity
defense.

V. Conclusion

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Plaintiff's motion for summarpdgment, ECF No. 102, be denied,;
15
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2. Defendant’s motion for summary judgment, ECF No. 103, be granted; and

3. Judgment be entered for defendant.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursuanth® provisions of 28 U.S.C. § 636(lp) Within twenty-one day
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsl’he parties are advised th
failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez v. 8t, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 27, 2017 , ~
Mn——— &(ﬂlﬂhl—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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