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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CHARLES G. REECE, No. 2:11-cv-2712 TLN ACP
12 Plaintiff,
13 V. ORDER
14 | AMRICK BASI, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding g seeks relief pursuant to 42 U.S. § 1983.
18 | Pending before the court are) @aintiff's requests for a deti¢t judgment against defendants
19 | Villote and Lahey, ECF Nos. 51, 57; (2) plaifié motion to compel production of documents
20 | from defendant Basi, ECF No. 52; and (3) deentd Villote’s and Lahey’s motion to withdraw
21 | admissions arising from failure to serve timedgponses and for a nunc pro tunc extension of
22 | time to respond to plaintiff's discovery requeE§F No. 58. The motions have been fully
23 | briefed.
24 BACKGROUND
25 This matter proceeds on plaintiff's clairffitg money damages against defendants Dr.
26 | Amrik Basi and Nurses Lahey and Villote, orognds that they provided him with inadequate
27 | medical care in violation of the Eighth Amenelmi at California State Prison-Solano (CSP)-
28
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Solana® Plaintiff alleges that dendant Basi prescribed a dieation called Terazosin for
plaintiff's enlarged prostate, Wiout advising plaintiff of the nekcation’s risks or explaining the
surgical alternatives. As a side-effect of the Terazosin, fffaietzeloped a blood clot that
caused blindness in his left eye. Defendants, Rasiey and Villote failed to treat the blindness,
which therefore become permanent. See ECF Nos. 1, 31 at 2.
PLAINTIFF'S MOTION TO COMPEL
Background
Plaintiff moves to compel production of douents from defendant Basi. Motion to

Compel (“MTC”), ECF No. 52. Happends the eighteen requests that were contained in hi

J7

requests for production of documents (RFPs), Set @md contends thdefendant has objectec
to each and failed to produce any responsiveithents. The court construes the motion as
seeking compelled responses to each oéitjeteen requests. Riif has not provided
defendant’s objections to the requests, bégm#ant has submitted his responses. Opposition
(“Opp.”), ECF No. 56.

The court’s review of this dispute is congalted by the fact that each of plaintiff’s
requests for production begins with a referenca ¢oncurrently servequest for admission,

e.g., “If your response to Request for AdnmassNo. 1, served concurrently with these

4

interrogatories, is anything other thanwuargualified admission, please produce all documents
that support your [contrary] cations. . .” RFP No. 1, ECF No. 52, at 14. Plaintiff has not
provided the requests for admissions that caeelath his requests for production, however.
The court has attempted to discern the suilbyedter at issue in each request for production,
based on the parties’ submissions relatede¢arbtion. As the moving party, however, plaintiff
must bear the consequences if his motion top inadequately described the information he
seeks.

Standards Governing Motion

The scope of discovery under Fed.R.Civ.P. #@{us broad. Discovery may be obtaingd

! Defendants Naku and Traquina h#ezn dismissed. ECF Nos., 31, 36.
2
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as to “any nonprivileged matterahis relevant toray party’s claim or defense -- including the
existence, description, nature stady, condition and location ohy documents or other tangibl
things and the identity anddation of persons who know ahy discoverable matter.” Id.

Discovery may extend to relevant information adtissible at trial “if the discovery appears

reasonably calculated to leadth® discovery of admissible evidan” Id.; see also Oppenhein

Fund v. Sanders, 437 U.S. 340, 351 (1978). “Relevimqaurposes of discovgis defined very
broadly.” Garneau v. City oféattle, 147 F.3d 802, 812 (9th Cir.1998).

The court, however, may limit discovenyitifis “unreasonably cunative or duplicative,”
or can be obtained from another source “that is more convenient, less burdensome, or les
expensive”; or if the party who seeks disagvéhas had ample opportunity to obtain the
information by discovery”; or if the proposeddovery is overly burdensome. Fed.R.Civ.P.
26(b)(2)(C)(1), (ii) and (iii).

“The party seeking to compdiscovery has the burden of establishing that its request

er

satisfies the relevancy requirements of Rule @&jb The party opposing discovery then has the

burden of showing that the discovery shdoddprohibited, and the burden of clarifying,
explaining or supporting its objgans.” Bryant v. Ocho&009 WL 1390794 at * 1 (S.D.Cal.

May 14, 2009). The part opposing discovery igjliieed to carry a heavy burden of showing”
why discovery should be denied. BlankepshiHearst Corp., 519 F.2d 418, 429 (9th Cir.197

Federal Rule of Civil Procedure 34(a) perneiésh party to serve the opposing party w

document requests within the scope of Rule 26@@)dhe “relevant to the subject matter involv

in the action.” Fed.R.Civ.P. 26(b). In respondindrtde 34 requests, “the response must either

state that inspection and related activities wilpkeemitted as requested or state an objection
the request, including the reasdn&ed.R.Civ.P. 34(b)(2)(B). kber Rule 37(a)(8B)(iv), “[a]
party seeking discovery may move for an orc@mpelling an answer, designation, production
inspection” if “a party fails to respond thaspection will be peritted—or fails to permit
inspection—as requested under R}de’ Fed.R.Civ.P. 37(a)(3)(B)(iv).
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The Requests for Production of Documents

Reguest for Production No. 1

RFP No. 1: If your response tBequest for Admission No. 1,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contentions that you Awgki[sic] Basi and the second
unknown doctor did not work on P4, 15-2007 in the four yard
annex clinic.

MTC, ECF No. 52, at 14.
Response to Reguest for Production No. 1

Response: Objection. This Requéacks foundation and is vague
and ambiguous in its @rety, as defendant isot making any such
contention. Discovery continues.

Opp., ECF No. 56, at 5.

Discussion

It is unclear from the documents plainti&s provided whether the defendant has denied

working in the specified area on the specified dawes, or without anotheunidentified doctor.
Defendant’s response indicates thathas not. Accordingly, norther response can be ordere
Plaintiff’'s motion is denied as to RFP No. 1.

Reguest for Production No. 2

RFP No. 2: If your respons® Request for Admission No. 1,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, péeaproduce all documents with
the name of the unknown second doctor who worked with you on
Feb. 14, 15, 2007, in the four yard annex clinic.

MTC at 14.
Response to Request for Production No. 2
Response: Objection. Thisquest lacks foundation, calls for speculation and
vague and ambiguous in gstirety, as defendant is not making any such
contention. Discovery continues.

Opp. at 5.

Discussion
Plaintiff is plainly seeking the identity ahother doctor who was involved in his care (|

lack of care) on February 14 and 15, 2007. Anringatory would have been a more efficient
4

d.
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way of seeking the information, which is discaae. Defendant Basi @rdered to produce any

documentation within his possession, custodyonitrol identifying any dier doctor who workec
on the four yard annex clinic at angng on February 14 and/or 15 of 2007.

Reguest for Production No. 3

RFP No. 3: If your response to RequestAdmission No. 2, served concurrent
with these interrogates, is anything other thaan unqualified admission, pleas
produce all documents that support your eatibn that you wergot the Plaintiff
[sic] primary care provider on 12-26-200@dathat you Amrick [sic] Basi did not
prescribed [sic] (Terazosin) to the Pilif and any document that proves you fu
explained the serious side effeofdaking Terazosin to Plaintiff.

MTC at 14.
Response to Request for Production No. 3

Response: Objection. This Request is improperly compound, lacks
foundation and is vague and ambiguauds entirety, as defendant

is not making any such contentioWithout waiving said objects,
and subject thereto, after contlng a diligent search and
reasonable inquiry, defendant does Imate any such documents in
his possession. Discovery continues.

Opp. at 6.
Discussion

Because plaintiff has notgrided his Requests for Admissiondefendant’s responses
the court cannot determine to wieatent, if any, defendant Bgdi) has denied being plaintiff's
primary care provider on December 26, 2006, (2)deased prescribing plaintiff Terazosin, or
(3) has claimed that he did or did not explain potential serious side effects. The objections
that this defendant does notngebeing plaintiff's primary carprovider or prescribing him
Terazosin. It is likely thgplaintiff already has such docuntation as exists regarding the

December 26, 2006, interaction. See, e.g., EGFINL at 7, 18. In any case, despite his

objections, defendant Basi represents thdtdseconducted a diligent search and reasonable
inquiry and has no documents respeeado plaintiff's request.

Nonetheless, to ensure that plaintiff is not denied necessary discovery because he
inartfully crafted his requests, the court wilder defendant Basi to gauce any and all records

that document his prescription Bérazosin to the plaintiff in 8&cember of 2006 and/or in Janu
5
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of 2007, and any document(s) that reflect dismusof side-effectsral/or alternatives.

Defendant Basi must produce any such docuswithin his possession, custody or control,

regardless of whether plaintiff has or has hagseto such records by other means. The mo

as to RFP No. 3, as modifiedrba, is granted.

Requests for Production Nos. 4 through 6

The following requests receidéehe identical objection:

MTC at 15.

Opp. at 6-7.

Defendant Basi’'s objection to these RigPseasonable in light of the argumentative

nature of the requests, thaaantly unfounded assumptions onialinthey are based, and the

RFP No. 4: If your response tBequest for Admission No. 3,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Armki[sic] Basi fully explained
the prostate surgery prab@e to Plaintiff on 12-26-2006.

RFP No. 5: If your respons® Request for Admission No. 4,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Arki[sic] Basi did not have a

constitutional duty to provide PHiff with prompt, proper, or any

medical treatment upon request bwiRliff or other prisoners on 2-

14,15, 2007.

RFP No. 6: If your response fRequest for Admission No. 5,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Amri¢sic] Basi did not take the
cheap way out by prescribing Terazosin on 12-26-2006 instead of
prescribing or recommending the prostate surgery.

Response to Requests for Production Nos. 4 through 6

Response to RFP Nos. 4-6: Objent This Request is vague and
ambiguous in its entirety, as defendant is not making any such
contention.

Discussion

tion

overall lack of clarity in the plasing. The substance of RFP Mdas been addressed in relatijon

to RFP No. 3 No further response witkpect to RFP Nos. 4-6 will be compelled.

I
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Requests for Production Nos. 7 through 9

The following RFPs were receivecetbame response (as set forth below):

RFP No. 7: If your response tBequest for Admission No. 6,

served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Aick [sic] Basi, did care about

providing Plaintiff with promptproper medical care on 12-26-2006
and that your actions were notliderate indifference to Plaintiff

[sic] most serious medical condition.

RFP No. 8: If your response tequest for Admission No. 7,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Amrick [sic] Basi, did not refuse
to provide Plaintiff with medical treatment on 2-14, 15, 2007, and
the you did provide Plaintiff with medical treatment in 2-14, 15-
2007.

RFP No. 9: If your response tBequest for Admission No. 8,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Amrick [sic] Basi, and the
unknown second doctor did not stamdif feet away from Plaintiff

on 2-14, 15, 2007 listening to him explain his medical condition to
first LVN Mallari and then nurseéahey then you and the unknown
second doctor refused to providelaintiff with any medical
treatment.

MTC at 16-17.

Opp. at 7-8.

If defendant Basi has possession, custodyoatrol of any documentation demonstratir
that he did provide medical treatmenptaintiff on Februaryl4-15, 2007 (rather than
documentation showing he did not), he must produkceplaintiff. Defendant Basi must produg

such documents regardless of whether plaih&ff or has had access to such records by othe

Response to Requests for Production Nos. 7 through 9

Response to RFP Nos. 7-9: Afewnducting a diligent search and
reasonable inquiry, defendant does Imate any such documents in
his possession. Discovery continues.

Discussion

means. In all other respects, the motas to these requests must be denied.

Reguest for Production No. 10

RFP No. 10: If your responde Request for Admission No. 9,
7

g

e
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MTC at 17.

Opp. at 8.

As defendant Basi evidently does not contdrad he was not plaintiff's primary care
provider on February 14-15, 2007, he is unlikelhh&we documents proving that negative.
Further discovery cannot be compelled with ez$po these requests as framed. However,

defendant Basi is ordered to produce anyalhdocuments within his possession, custody or

served concurrently with thesetemrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Arcki [sic] Basi were not the

Plaintiff [sic] primary cae provider on 2-14, 15, 2007.

Response to Request for Production No. 10

Response: Objection. This reest is incomplete and unifitgible in its entirety.
In addition, it is vague and ambiguoas, defendant is not making any such

contention.

Discussion

control that demonstrate he svplaintiff's primary care provider in February of 2007.

MTC at 17.

Opp. at 9.

Since defendant Basi does not contendhbabok any of the acn specified in this

Reguest for Production No. 11

RFP No. 11: If your responge Request for Admission No. 10,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contentiorthat you Amrick [sic] Basi did your
constitutional duty and declaredmedical emergency on either 2-
14, 15, 2007 and sent Plaintiff to the prison primary clinic on 2-14-
2007 where the prison ophthalmagist was working and who
would have examined Plaintiff lefye and sent plaintiff to U.C.
Davis Medical [Clenter in Saamento, that the outcome would
have been the same, Plaintiff lost [sic] of his vision.

Response to Reguest for Production No. 11

Response: Objection. This Reques vague and ambiguous in its
entirety, as defendant is not magithat contention at this time.
Discovery continues.

Discussion

8
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request, documentation showing thatdid is unlikely to exist. T&amotion as to this request is
denied.

Reguest for Production No.12

RFP No. 12: If your respongde Request for Admission No. 11,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that dmuse of your inaction in not
providing Plaintiff with any medical treatment on 2-14, 15, 2007
Plaintiff injuries associated with his eye condition from 2-14, 15,
2007 onward [sic].

MTC at 17-18.
Response to Reguest for Production No. 12

ResponseObjection. This Request is unirit@gible in its entirety.
Opp. at 9.
Discussion
Defendant is correct that thigquest is unintelligible. écordingly, the motion as to RF}
No. 12 is denied.

Reguest for Production No.13

RFP No. 13: If your responge Request for Admission No. 12,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Arcki[sic] Basi did not have
two opportunities on 2-14, 15, 2006 provide Plaintiff with
prompt, proper medical treatment tus serious left eye condition.
That you did not refuse Plaintifhedical treatment and therefore
you are not responsible fars blindness.

MTC at 18.

Response to Request for Production No. 13

Response: Objection. This dreest is vague and ambiguous, as
defendant is not making any sucbntention. After conducting a
diligent search and reasonable inquiry, defendant does not have
documents in his possession teapport his contention that he did
not refuse to provide medical ttegent to plaintiff at any time.
Discovery continues.

Opp. at 9.
1
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Discussion
Defendant Basi has responded that he doeBawa& any responsive documents. Howe
to ensure that plaintiff is natenied necessary discovery becausdas inartfully crafted his
requests, the court will order defendant Basi to produce any documentation in his possess
custody or control that demonstrates any medical treatment ppeodide to plaitiff related to
plaintiff's prostate or eye, including documentatiof the dates, times and nature of the medic
treatment provided. The motion as tstlequest, as modified, is granted.

Requests for Production No.14 through 16, and Responses

RFP No. 14: If your responge Request for Admission No. 13,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that there were no register[ed] nurse [sic]
working in the four yard annex clinic on 2-14-2007 with you and
the unknown second doctor.

MTC at 18.

Response: This Request is vaguel ambiguous in itentirety, as
defendant is not making any suotntention. Discovery continues.

Opp. at 10.

RFP No. 15: If your response ®equest for Admission No. 14,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, pseaproduce all documents that
support your contention that you Amri¢kic] Basi did not refuse

to provide Plaintiff with medial treatment on 2-15-2007 while
Plaintiff and [N]urse Lahey discasd his medical condition while
you and the second unknown doctor stood four feet away and did
nothing to help Lahey and the youldiot refuse Plaintiff medical
treatment two days in a row, 2-14, 15-2007.

MTC at 18-19.

Response: This Request is vague and ambiguous, as defendant is
not making any such contention. After conducting a diligent search
and reasonable inquiry, defendaates not have documents in his
possession that support his contemtithat he did not refuse to
provide medical treatment to phiff at any time. Discovery
continues.

Opp. at 10.

RFP No. 16: If your response to Request for Admission No. 15,
served concurrently with thesetemrogatories, is anything other

10
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MTC at 19.

Opp. at 11.

No further responses can be compellethéovery awkwardly framed RFP Nos. 14-16.

MTC at 19.

Opp. at 11.

MTC at 20.

Defendant Basi contends in responsBE® Nos. 17 and 18 that documents identifying

other medical personnel who worked at dlinic on Febuary14 and 15, 2007, are equally

than an unqualified admission, pseaproduce all documents that
support your contention that Plaiftdid not have a Constitutional

right to know all of the seriouside effects to the medication
(TERAZQOSIN) you prescribed nor tioe fully informed about the

procedure concerning prostate smgand that it was not your job
to provide Plaintiff with such information.

Response: Objection. This Reques vague and ambiguous in its
entirety, as defendant is namaking any such contention.
Discovery continues.

Discussion

Reguests for Production No 17 and 18, and Responses

RFP No. 17: If your response ®equest for Admission No. 13,
served concurrently with thesetenrogatories, is anything other
than an unqualified admission, péeaproduce all documents with
the name of the unknown nurse who worked in the four yard annex
clinic on 2-14-2007.

Response: After conducting diligent search and reasonable
inquiry, defendant does not hawny such documents in his
possession referencing the namasthe nurses that cared for
plaintiff on any date, other thagplaintiff's medical records which

are equally available to plaintiff.

RFP No. 18: Produce any and dicuments containing the names
of the unknown doctor and unknown nurse who worked on 2-14-
2007 (Nurse) and 2-14, 15-2007 (Doctor).

Response: After conducting aligent search and reasonable
inquiry, defendant does not hawny such documents in his
possession referencing the namestleg physicians that treated
plaintiff on any date, other thagplaintiffs medical records which

are equally available to plaintiff.

Discussion

11
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available to plaintiff. Defedant has already been instedthowever, to produce any such
documentation in his possession, custody or cbwith respect to other physicians. See
discussion re RFP No. 2. In the interests of sbaiscy and completeness, Defendant Basi is
ordered to produce any documents containing theesaf any nurses working at that clinic or
February 14, 2007. The motion as to RFP No. brasted to that extent. The motion as to R

No. 18 is denied as duplicative of RFP Nos. 2 and 17.

PLAINTIFF'S REQUEST FOR RECONSIDERATION
On February 13, 2014, plaintiff filed an affivit requesting entry of default as to

defendants Lahey and Villote. ECF No. 47. Therk declined to enter default, as the
defendants had answered. ECF No. 48. Pthgdeks reconsideratiaf the Clerk’s action.
ECF No. 51.

Rule 55(a) of the Federal Rules of CivibPedure instructs the €k to enter a party’s

default “[w]hen a party against whom a judgmfemtaffirmative relief is sought has failed to

plead or otherwise defend, and tFature is shown by affidavit, or otherwise . . ..” Defendants

Lahey and Villote filed an answer on Noveenl20, 2013. Docket Entry No. 42. The answer
was a pleading that demonstrated the defendemésition to defend the lawsuit. Because the

defendants had appeared and responded to thdaiompn entry of default was unavailable.

See Direct Mail Specialists v. lat Computerized Technologidsc., 840 F.2d 685, 689 (9th Cir.

1988). Accordingly, the Clerk actedrrectly and the request faraonsideration must be denig

It appears from plaintiff's motion for renasideration and briefing of the discovery
disputes that he has misundewst the difference between a requestentry of default, which is
governed by Rule 55, and a motion for terminaiagctions under Rule 37(b)(2). Plaintiff see
a defaulfjudgment (not entry of default) on grounds that defendants failed to respond to dis¢
requests. Because the relief plaintiff seekzragerly understood as a discovery sanction, the
court will return to the issue after addressileflendants’ motion for withdrawal of admissions
and for an extension of time to pesd to plaintiff's discovery requests.

I
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DEFENDANTS’ REQUEST TONITHDRAW ADMISSIONS

Background

Plaintiff served his inteagatories, requests for admission (RFA), and requests for

to an extension of time granted by the underslgnespondents were to serve their responses
later than February 26, 2014. ECF No. 50. The responses were not served until April 25,

ECF No. 58, Jamison Dec. 1 10 & Exhibits A, Befendants move for a nunc pro tunc extens

of Rule 36(a)(3).
Standards

Fed. R. Civ. P. 36 provides in relevant part as follows:

[(@)](3) A matter is admitted unless, within 30 days after being
served, the party to whom thequeest is directed serves on the
requesting party a written answer objection addressed to the
matter and signed by the party or its attorney. A shorter or longer
time for responding may be stipuddt to under Rule 29 or be
ordered by the court.

(b) A matter admitted under this rule is conclusively established
unless the court, on motion, permits the admission to be withdrawn
or amended. Subject to Rule 16(e), the court may permit
withdrawal or amendment if iwvould promote the presentation of
the merits of the action and ifehcourt is not persuaded that it
would prejudice the requestingrpain maintaining or defending
the action on the merits. An admission under this rule is not an

admission for any other purpose and cannot be used against the

party in any other proceeding.

Fed. R. Civ. P. 6(b)(1) provides that when anigtd be done within a specific time, “th
court may, for good cause, extend the time: . ) o(Bmotion made after the time has expired
the party failed to act because of excusableawt§l The U.S. Supreme Court has establisheq

four-part balancing test to determine “excusatgglect.” _See Pioneervastment Services Co.

v. Brunswick Associates Ltd. Partnership, 507 380, 395 (1993). The Pioneer test applies

all excusable neglect inquiriesgsented under the FedeRalles of Civil Procedure. Pincay v.
Andrews, 389 F.3d 853, 855 (9th Cir. 2004) (end)acert. denied, 541 U.S. 961 (2005). The

13

production of documents (RFP) on defendants WlEnd Lahey on December 9, 2013. Pursyant

no
2014.

ion

of time that would render the responses timelg, tanwithdraw admissions effected by operation

f

1 a




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Pioneer factors include: (1) tidanger of prejudice to the mamoving party, (2) the length of
delay and its potential impact on judiciabpeedings, (3) the reason for the delay, including
whether it was within the reasable control of the movant, and (4) whether the moving party
conduct was in good faith. Id. The weighing addé factors is left tthe discretion of the
district court. 1d. at 860.

Discussion

Defendants have submitted a declaratioccninsel which states that the discovery
responses were completed and signed on Feb7y@§14 and provided tmansel’s secretary ta
be served on or about February 10, 2014. EGF58, Jamison Dec. {5. When counsel recei
notice of plaintiff's February 14, 2014 “affidavit fentry of default,” whiclalleged that plaintiff
had not received the discovery, counsel emailsgécretary and was assured that the respor
had been served on February 12, 2014. Id. 1Y 6-7 & Ex. B (email exchange). Counsel as
that plaintiff simply had not yet received thspenses that had been served. Id. § 7. When
counsel received and reviewed plaintiff's secoegliest for entry of default, which was filed o
April 21, 2014, he checked the fiemself and was unable to locatey proofs of service. Id.
9. Counsel’s further inquiries with his secreteeyealed that the respsgs had not been serve

after all, but inadvertently had been filed awayhwthe case materials. Id. 1 8-9. The discov

responses, which are indeed dated Februa2@174, were then served by mail on April 25, 201

Id. 1 10 & Ex. A (discovery responseE). C (proof of service).

These facts present a classisecaf excusable neglect. Rincay, supra, the Ninth Circuit

found excusable neglect where a paralegal respl@tfor calendaring ling deadlines misread

o

ved

Ses

Sume

-

ery

the applicable rule, accordingly miscalculated teadiine, and incorrectly told the attorney that a

notice of appeal did not neéal be filed for sixty daysPincay, 389 F.3d at 855. The Ninth
Circuit, sitting en banc, held that the lawyettidegation of the matter to a paralegal did not
constitute inexcusable negledthe court went on to affirm thfending that the #orney’s error
was excusable because there had been no prejadd only a small delay, the delay was caug
by carelessness, and there was no evidenceddblih. Pincay, 389 F.3d at 855-56. This cas

presents analogous facts. The delay iniserof the discovery requests was caused by
14
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carelessness and not by bad faifline lawyer reasonably reli@h his secretary to serve the

responses, and made reasonableiirgputo ensure that the discovery obligation had been met.

Counsel served the outstanding discovepmptly after discovering the error.

Any possible prejudice to gihtiff is cured by providing him an opportunity to challenge

the substantive sufficiency of the discovergpenses and to supplement his pending motion
summary judgment. Under the circumstanties court finds good cause to modify the
scheduling order accordingly. &mesulting delay, while unfortunais not atypical of prisoner
cases and will not have a negative impact on titigeof this case. For all these reasons, the
defendants have demonstratediesable neglect within the meag of Fed. R. Civ. P. 6(b).
Moreover, it would be unfair tdefendants Villote and Lahey ifélr counsel’s error, which is
attributable to excusable nedleesulted in admissions thatiexed plaintiff of his burden of
proof. Withdrawal of the admissions will promote the presentation of the merits of the clai
and, in light of the lack of predice to plaintiff, is thereforappropriate under Fed. R. Civ. P.
36(Db).

For all these reasons, defendants’ motiowitbdraw admissions and for a nunc pro tul
extension of time to servedsdiovery responses granted.

PLAINTIFF'S REQUEST FOR TERMINATING SANCTIONS

As noted above, plaintiff seeks default judgment against defendants Villote and Lal

non-compliance with the rules of discovery anel tiperative scheduling order. Fed. R. Civ. R.

37(d)(1)(A)(ii) provides that theourt may impose sanctions oparty for failing to respond to
properly served discovery requestPotential sanctions incluttendering a default judgment
against the disobedient party. . . .” Fed. R. Civ. P. 37(b)(2)(A)(vi). A motion for discovery
sanctions must be accompanimdcertification that the movanhs in good faith conferred or
attempted to confer with the party failing td acan attempt to obtain the responses without
court action. Fed. R. Civ. P. 37(d)(1)(B). Bt#f has not filed theequired certification.
Default judgment is the harshest of the RRil¢b) sanctions, and due process requires
it may not be imposed unless noncompliance wiskealiery procedures is due to willfulness o

bad faith. _Baker v. Limber, 647 F.2d 912, 918 (9th €981). Because theers no indication of
15
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willfulness or bad faith here, the court need not m@rshe other factors that must be conside

red

before declaring a default as a discovery sanétidhe undersigned has already determined that

defendants’ failure to timely serve discovergpenses was the product of excusable neglect.
Counsel did not willfully refuséo provide responses, he prepared and signed them and tho
they had been served. The error was curesbas as it was discoveleand plaintiff has now
received responses tashdiscovery requests.

Plaintiff's frustration with the defendantstinis matter is undetandable, but the only
prejudice he has suffered is some delay. Delay is an insufficient basis for imposition of de

a discovery sanction. Adriana Int’l. Gorv. Thoeren, 913 F.2d 1406, 1412 (9th Cir. 1990).

Plaintiff's motion for a default judgment agaimefendants Villote and Lahey, construed as &
motion for sanctions under Rule 37, is therefore denied. Plaintiff wijldeted additional time
to bring any motion to compelith respect to the diswery responses at issue.

Accordingly, IT IS ORDERED that:

1. Plaintiff's motion to compel discovery, EQNo. 52, is granted in part to the extent
specified above regarding Requests for Prodad¥os. 2-3, 7-10, 13, and 17, and is otherwisg
denied. Defendant Basi shall serve furttesponses and any responsive documents in
accordance with this ordertin fourteen (14) days;

2. Plaintiff's motion for reconderation, ECF No. 51, is denied;

ight

fault

\1%

3. Defendants Villote and Lahey’s motion to withdraw admissions arising from failure to

serve timely discovery responses, ECF No. 48rasted and the deadline for moving defends
to serve responses to discovesquests is extended Agril 25, 2014, nunc pro tunc;
4. Plaintiff’'s motion for a default judgment against defendants Villote and Lahey as

discovery sanction, ECF No. 57, is denied;

%2 The Ninth Circuit has set forfive factors a districcourt must consider before declaring a
default or ordering dismissal of a case: (1)dhblic’s interest in exeditious resolution of
litigation; (2) the court’s need tmanage its docket; (3) the riskiejudice to the other party; (4
the public policy favoring the disposition of casedlwgir merits; and (5) the availability of lesg

nts

)

drastic sanctions. Adriana Int’l. Corp. v. Thoeren, 913 F.2d 1406, 1412 (9th Cir. 1990) (citations

omitted).
16
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5. Discovery is re-opened for the limited purpose of permitting plaintiff to bring a m
to compel discovery within sixty days of the dafehis order, should he choose to, with respg
to the discovery responses provideddefendants Villote and Lahey;

6. The dispositive motion deadline is heredyset for October 16, 2014. Plaintiff will
have until that date to supplement his motion for summary judgment at ECF No. 49, shoul
choose, and defendants must file any crossemdor summary judgment no later than Octobe
16, 2014. Oppositions by all partied! be due thirty days aftethe dispositive motion deadling
and replies will be due within #nty-one days of the service of the parties’ oppositions.
DATED: June 5, 2014 _ -

m:-:—-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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