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7 UNITED STATES DISTRICT COURT
8 FOR THE EASTERN DISTRICT OF CALIFORNIA
9
10 | RICKIE L. CHIPMAN, No. 2:11-cv-2770-TLN-EFB PS
11 Plaintiff,
12 V. FINDINGS AND RECOMMENDATIONS
13 | MARCIA F. NELSON, M.D., ENLOE
MEDICAL CENTER, JOSEPH M.
14 | MATTHEWS, M.D., GERARD R.
VALCARENGHI, M.D., DALE J.
15 | WILMS, M.D., DINESH VERMA, M.D.,
ATTILA KASZA, M.D., JANE
16 | STANSELL, DIRK POTTER, JULIE
CLARK-MARTIN, BRENDA BOGGS
17 | HARGIS, KINDRED HOSPITAL
SACRAMENTO, EVA LEW, M.D.,
18 | MARK AVDOLAVIC, M.D., and DOES 1
through 25,
19
Defendants.
20
21
This case is before the court on defaridioseph Matthews’s motion for summary
22
judgment: ECF No. 554. Defendant Enloe Medi€anter has filed a joinder in Matthews’s
23
motion. ECF No. 555. For the following reasdhs recommended that the motion be grarited.
24
25 ! This case, in which plaintiff is proceedipro se, is before the undersigned pursuant to
o6 | Eastern District of Califoria Local Rule 302(c)(21)See28 U.S.C. § 636(b)(1).
27 2 The court determined that oral argumentid not materially assist the resolution of
the pending motion and the matter was ordered submitted on the Se=fs.D. Cal. L.R.
28 | 230(g).
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l. ProceduraHistory and Factual Background

This action arises out ofdaispute between plaintiff Rie&k Chipman (“plaintiff’) and
defendants over medical care prowde plaintiff's mother, Mary AMartin (the “decedent”).
After extensive motion practice, plaintiff's onlgmaining claim is for wrongful death against
defendants Dr. Joseph Matthews antbEmedical Center (“Enloe”)SeeECF Nos. 152, 408,
545, 548, 552. Plaintiff claims that Dr. Matthewas negligent in providing treatment to the
decedent and that Enloe is vicarigulshble for Dr. Matthews’s conducSeeECF No. 336.

The decedent was admitted to Enloe Mddenter on May 3, 2010, with complaints of
right shoulder pain, fever, genadized weakness, and concernsepsis. Declaration of Brian

John Waddle, M.D., ISO Def. Joseph Matthewd. Summary J. (ECF No. 554-5) at 39-43.

—

At the time of admission the decedent, who wagedl's old, was assessed with a urinary trag
infection, acute encephalopathy, diabetes, hyjpermaa, hyperchloremia, Parkinson disease,
dementia, hypertension, dehydration, oral yeastsipation, pulmonary iffrate, severe sepsis|,
and a grade 2 decubitus ulcer in the saegibn. ECF No. 554-5 at 39-40. Her physician,
former defendant Dr. Gerard Valcarenghi, ndteat her prognosis was not good and expressgd
his opinion that the family’sxpectations seemed unrealistid. at 40.

Dr. Matthews first examined the decedent on May 12, 2010, at the request of Dr.
Valcarenghi.ld. at 34-35. At that time, the decedent had previously experienced three
documented episodes of gastrointestiiiaeding from an unknown sourckl. at 34. The
following day, Dr. Matthews perforndea colonoscopy on the decedeld. at 68-69. The
preoperative diagnosis was clonic bleedimgught to be due to diverticulosidd. at 68. The
findings from the procedure includlenoderate diverticulosis the rectum, rectosigmoid colon,
and sigmoid colon with no bleeding, and a polypoid lesion in the area of the cketwan68.

Dr. Matthews’ postoperative diagnosis was cldeeding thought to be due to diverticulosis
with diverticulosis and clonipolyp in the area of the cecurid.

i

% Diverticulosis is the presence sHclike pouches in the intestin€he Merck Manual of
Diagnosis and Therapyl 76 (19th ed. 2011).
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On May 19, 2010, Dr. Matthews performed an exploratory laparotomy in which part of

the decedent’s jejunum was removed and a gastrostomy tube was pth@d1-63. Findings
included an impressive “amount of diverticulasighe jejunum with multije diverticular with

large blood vessels penetratingp the diverticulum.”ld. at 61. Specimens from the small

bowel and left colon were sent to pathology for testing, whichirmoadl a diagnosis of extensive

diverticulosis and hemorrhage in the small boared extensive diverticulosis in the left colon.
Id. at 55.

On July 9, 2010, Dr. Matthews replaced a clogged gastric iabat (/2) and performed
an operation to address the separation of a thoracic walrad {3). Three days later, he
inserted a central line in one of the decedent’s vdohsat 74. The decedent’s medical record
also show that Dr. Matthewserformed several debrideméehts the decedent’s decubitus ulce
between June 5 and September 3, 20d0at 64-67, 70-71, 76-79. On September 19, 2010,
nursing staff called Dr. Matthews teplace a failed gastric tub&d. at 80. He placed a
replacement feeding gastric tuinéo the decedent’s abdominal wall, and the treatment recor
reflects that the decedent t@&ed the procedure welld.

No further treatment was provided by Dr. Matthews, and on September 21, 2010, tf
decedent was transferred to KiadrHospital of Sacramentad. at 102-106. The decedent die
at Kindred Hospital on October 20, 201@. at 100, 109-111.

[l. SummaryJudgnent Standards

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iohwime parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford—El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, Ine77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). bsttom, a summary judgment

4 Debridement is the removal of deiigsue or wound contaminants. Merck Manual
3196.
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motion asks whether the evidence presents agirifidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselahd dispose of factually unsupported clai
or defensesCelotex Cop. v. Catrettt77 U.S. 317, 323-24 (1986). Thus, the rule functions 1
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e) advisory coittee’s note on 1963 amendments). Procedurally
under summary judgment practice, the moving paréysthe initial responsibility of presenting
the basis for its motion and identifying those portiohthe record, togethevith affidavits, if
any, that it believes demonstrate the absefeegenuine issue of material fa€elotex 477
U.S. at 323PDevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the movil
party meets its burden with a properly suppontedion, the burden then shifts to the opposing
party to present specific facts that show thegegenuine issue for triaked. R. Civ. P. 56(e);

Anderson477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liesoathe factual issue in question is crug

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaatspositive issue at trial, the moving party
need not produce evidence whitkgates the opponent’s claifSee e.g., Lujan v. National
Wildlife Fed'n 497 U.S. 871, 885 (1990). Rather, the mgwyarty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotex477 U .S. at
323-24 (“[W]here the nonmoving party will bear therden of proof at trial on a dispositive
issue, a summary judgment motion may properlynaee in reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a
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circumstance, summary judgment must be grafisedong as whatever isefore the district
court demonstrates that tharstlard for entry of summaryggment . . . is satisfied.ld. at 323.

To defeat summary judgment the opposing paatgt establish a genuine dispute as tq
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bBqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistuired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allradr facts immaterial."Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideéner simply is no reason for trial.

The court does not determine witnessddoility. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee id at 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican

Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
5
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dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &

issue, summary judgment is inappropria®e=e Warren v. City of Carlsbabl8 F.3d 439, 441 (9t

Cir. 1995). On the other hand, “[lngre the record taken as a wanobuld not lead a rational tri¢

of fact to find for the nonmoving party, tleeis no ‘genuine issue for trial."Matsushita 475
U.S. at 587 (citation omitted{Zelotex 477 U.S. at 323 (if the evidence presented and any
reasonable inferences that might be drawn fitaould not support a judigent in favor of the
opposing party, there is no genuiesue). Thus, Rule 56 serves to screen cases lacking any
genuine dispute over an issue that is mheiteative of the outcome of the case.
II. Discussion

Defendant Matthews move for summary jodnt on plaintiff's wongful death claim,
arguing that plaintiff has failed to establish (1) edwh of applicable standard of care and (2)
his conduct caused the decedent’s death. ECF No. 554-1 at 14-20. Enloe joins in Matthe
motion, arguing that since plaifi's wrongful death claim againgt is premised on vicarious
liability, it is entitled to summary judgment ftite same reasons Matthews is entitled to sumr
judgment ECF No. 555. Plaintiff opposes Matthésvsiotion and Enloe’s joinder. ECF No.
557.

Wrongful death actions may eought by a decedent’s chith. Cal. Civ. Proc. Code
§ 377.60(a). “The elements of the cause of adbomrongful death are thtort (negligence or
other wrongful act), the regirlg death, and the damagesnsisting of the pecuniary loss
suffered by the heirs.Quiroz v. Seventh Ave. Cent&d0 Cal. App. 4th 1256, 1263 (Cal. Ct.
App. 2006);Wright v. City of Los Angele219 Cal. App. 3d 318, 344, 358 (Cal. Ct. App. 199
To succeed on a claim for professional negligeplzentiff must establish (1) the duty of the
professional to use such skill, prudence, and diligence as other members of his professior

commonly possess and exercise; (2) a breattabuty; (3) a proximate causal connection

> Enloe also argues that it is entitled tonsoary judgment because it is not vicariously
liable for the acts or omissions of Dr. Matthews because he was an independent contracta
argument, however, was not raised in Matthews’s motion and Enloe did not file its own mg
for summary judgment. Instead, it electedil®only a joinder in Matthews’s motion.
Accordingly, the court only addresses #tguments raised iMatthews’s motion.
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between the negligent condwmnd the resulting injury; and (dftual loss or damage resulting
from the professional negligencBuentes v. County of Madera006 WL 3087172 (E.D. Cal.
Oct. 30, 2006) (citingclcome v. Chin110 Cal. App. 4th 310, 317 (Cal. Ct. App. 2003)).

Under California law, “medical personnel &&d in both diagnosis and treatment to th
degree of knowledge and skill ordinarily possessed and exercised by members of their prg
in similar circumstances.Hutchinson v. United State838 F.2d 390, 392-92 (9th Cir. 1988)
(citing Landeros v. Floodl17 Cal. 3d 399, 408 (1976pee Barris v. County of Los Angelg8
Cal. 4th 101, 108 (1999) (“The standard of dara medical malpractice case requires that
medical service providers exercise that . . . degree of skill, knowledge and care ordinarily
possessed and exercised by members of theegsioin under similar circumstances.”). “The
standard of care againshich the acts of a physician are to be measured is a matter peculia
within the knowledge of experts; it presents basic issue in a malmtace action and can only
be proven by their testimonyManson v. Grode76 Cal. App. 4th 601, 606-607 (1999). “Whe
a defendant moves for summangigement and supports his motioithaexpert declarations tha
his conduct fell within the communistandard of care, he is dlgd to summary judgment unle
the plaintiff comes forward witbhonflicting expert evidence.Powell v. Kleinmanl151 Cal. App
4th 112, 123 (2007).

In addition to establishing a breach of #pplicable standard of care, a plaintiff is
required to establish that the defendahtsach was a cause-in fact of the injudgnnings v.
Palomar Pomerado Health Systertid4 Cal. App. 4th 1108, 1118 (2003). “To be a cause in
the wrongful act must be a substantaadtor in bringing about the deathBromme v. Pavitts
Cal. App. 4th 1487, 1502 (1992). Generally, a defatisldnegligent conduas not a substantig
factor in bringing about harm to another if therhavould have been sustained even if the act
had not been negligentId.

“[Clausation must be proven within a reaable medical probability based on competsé
expert testimony. Mere possibilifone is insufficient to establishprima facie case. That the
is a distinction between a reasonable medicaldability’ and a medicalpossibility’ needs little

discussion . . .. A possible cause only becoprabable’ when, in the absence of other
7

e

fessic

fact,

or

2Nt




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

reasonable causal explanation, itd@es more likely than not thide injury was a result of its
action. This is the outer limit of inference uponiethan issue may be submitted to the jurid”
Accordingly, in order for plaintiff to showhat the decedent’s death was caused by the Dr.
Matthews’s medical negligence, plaintiff must establish a “reasonable medical probability”
Matthew’s negligence was sufficient ofatsto result in the decedent’s deatbee Brommeb
Cal. App. 4th at 1498-99.

In support of his motion for summary judgnedr. Matthews submits the declaration (¢
Dr. John Waddle, who is certified by the Ameri&ward of Surgery and licensed to practice

medicine in Californid. ECF No. 554-5 { 2, Ex. A. Based luis review of relevant excerpts of

the decedent’s records from Enloe and Kindred Hospata{|(5), Dr. Waddle concluded that “Dr.

Matthews satisfied the applicable standard of care at all times in the course of his treatme
decedent and no evidence of any substandard care ex&t§.7. Specifically, he opines that
each debridement of the decedent’s ulcer wasoppiate and within thetandard of careld.

1 7b. He further states that Dr. Matthews aetghin the standard afare in resecting a portion

® Plaintiff states that sheserve the right to depose Dr. WHe as he has “suspiciously
not addressed” certain medicatords that plaintiff contendseafcrucial to exposing the sub-
standard care and contributitmwrongful death by Matthewsd/with EMC.” ECF No. 557 at
5; see als&ECF No. 557-16 at 16, 18-19. She also requests that “no summary judgment of
dismissals [be] considered” until she obtaiealed documents from the Butte County Superic
Court. Id. at 13

Plaintiff, however, has not complied with R&é(d) to request theonsideration of the
motion be deferred. Fed. R. Civ. P. 5(oBrmitting a party oppasg a motion for summary
judgment to request an order deferring consitilen of the motion angdermitting the party to
conduct additional discovery). Even if her statement were construed as a request under R
56(d), she has failed to establish that such relief is appropriate undg@pifeable standard.
Rule 56(d) requires a party to show by affidavitleclaration “the specific facts that further
discovery would reveal, andg@ain why those facts would gelude summary judgmentTatum
v. City and County of San Franciseb!l F.3d 1090, 1100 (9th Cir. 2006). The party must al
demonstrate that “there is some basis for beigtiat the information sought actually exists.”
Blough v. Holland Realty, Inc574 F.3d 1084, 1091 n. 5 (9th Cir. 2009 aintiff has failed to
provide any explanation for hoskeposing Dr. Waddle will lead the discovery of facts that
would preclude summary judgment. The sasrteue for the sealed court documents.
Furthermore, the court previously denied piéi's motion to compel the production of the
documents more than a year ago. ECF No. $2aintiff’'s motion to compl indicated that the
documents were related to the appointmentadreservatorship to make medical decisions for
the decedentSeeECF No. 473. Plaintiff has not explainkdw these court documents pertain
the inquiry presently before the court, Matthews’s treatment of the decedent.
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of the decedent’s bowel andaping a gastrostomy tubigl (] 7c), and inserting a central line to
manage the decedent’s nutritiod. ( 7d). He also concludestitontrary to plaintiff's
contention, Dr. Matthews was not responsfblethe decedent lrey on anticoagulants.ld. § 7e.

Lastly, Dr. Waddle concludatiat Dr. Matthews did not cae or contribute to the
decedent’s death. He explains that theé'céisn of the small bowel and placement of a
gastrostomy tube by Dr. Matthews on May 19, 2010 weduive months prior to her deathld.
1 8a. In his experience, “comgditions from such surgery marstdong before five months, an
if this surgery had played a role in the decé¢@eseath then she would not have lived for so
long.” 1d. He also concludes that debridementéqgueed by Dr. Matthewand the insertion of
a central line in “the decedent had nosauelationship” to the decedent’s dealtth. § 8b-c. He
explains that “the decedent’s death was cabydddney and heart prafains that she gradually
developed at Kindred Hospital,” and thateetson of the small bowel, debridements, and
insertion of the central line could not hasased the decedent’s renal and cardiac failddes.
1 8a-c.

Plaintiff's opposition is supported only byri@vn opinion that Dr. Matthews breached
the applicable standard of care andwesponsible for the decedent’s dedleeECF Nos. 557,
557-1, 557-16. Plaintiff, however, fails to estdblibat she is a medical expert competent to
provide an opinion regarding the “degree aflsknowledge and care ordinarily possessed an
exercised by members of [Dr. Matthewgsbfession under similar circumstanceSée Barris
20 Cal. 4th at 108. Accordingly, her statemengsiasufficient to create a genuine issue as to
whether Dr. Matthews breach the applicable stahdacare and whether such breach was thg
cause of the decedent’s death.

However, after Matthews’s reply highligdat plaintiff's failure to produce expert

evidence, plaintiff filed a surreply in which she requests the court consider a previously su

’ Plaintiff's fifth amended complaint alleges that the decedent was unnecessarily
administered anticoagulants, which led, athatvery least contsuted, to her deathfSeeECF
No. 336.
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document containing an opiniorofn Dr. Vincent Mazzarell3. ECF No. 561 at 2.
Dr. Mazzarella’s declaration provides that hbasird certified in genekaurgery and licensed tg
practice medicine in California. ECF N0.435-5 JHe reviewed the dedent’s medical records

regarding the care of decedenEatoe between May and September 20d0Y 2), and provides

many opinions that are critical séveral components of the céne decedent received at Enfog.

See generallfECF No. 435-5. As for Dr. Matthews, [IMazzarella suggésthat the May 19
exploratory laparotomy performed by Dr. tfeews was unnecessary. He states that the
“indications for the surgery in the patient are clear to me, and | believe an error in diagnos
mistaking hemodilution anemia for severe activeeling led to her operatiamthe first place.”
Id. 9. Dr. Mazzarella also conclgdihat “[rlemoval of the colon isot the standard of care fo
isolated jejunal diverticular bleady, especially in a fragile, @érly, fluid-overloaed patient wha
is prone to bleeding from hemodilutionld. He ultimately concludethat the excision of the
decedent’s bowel was unnecessdd;.J 15. Dr. Mazzarella also questions the need for Dr.
Matthews to perform debridementsting that “[i]t is uncleawhy so many returns to the OR
were undertaken by Dr. Matthews . . .Id. § 13. He also notekat performing unnecessary
debridement of ulcers can lead to bactereseasis, and death in elderly patierts.§ 16.

Dr. Mazzarella also states, “I am aware thet patient was subsequently transferred if
debilitated state to a Long-Term Care facilitySacramento where shesdia short while later

i

8 Plaintiff's pro se status does not egether failure to submit Dr. Mazzarella’s
declaration with her oppositions. This cases\wafore the court on May 18, 2016, for hearing
former defendants Eva Lew and Mark Avdalosiootion for summary judgment. ECF No. 5
see als&ECF No. 481. At the hearing, the coaddressed plaintiff’'s burden on summary
judgment and specifically admonished her that she could not succeed on her medical neg
claim absent expert evidencAlthough the wrongful deathaim against Lew and Avdalovic
was disposed by stipulation (ECF No. 545), flffihas been given notice of the necessity to
submit expert evidence in oppositito summary judgment.

° Dr. Mazzarella’s declaration &itical of Enloe in generasind is not confined to the
specific treatment of the decede®eeECF N0.435-5 § 14 (“From 2005-2007 | worked at En
Medical Center as a Trauma Surgeon, Vaac8lurgeon, Emergency General Surgeon, and
Intensivist.”) (“It is my opinion that the Vietnam-era practice has been institutionalized at E
Medical Center and comtiles to cause extensive damage t@#tents at this facility.”).
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.. .. I think the death of this patient was laygaetrogenic, due to a serious lack of knowledge

current medical standards on the part of the treating physicians/instituliibr§[{ 18-18.

Dr. Mazzarell's declaration expressly stéatest Dr. Matthews breached the standard of

care by performing unnecessary procedures. @&wmcuously missing from the declaration is
an opinion that Dr. Matthews’s breach was a candact of the decedent’s death. As stated
above, “causation must be proven within a oeable medical probability based on competent

expert testimony. Mere possibility alone is insufficienéstablish a prima facie caseBromme

v. Pavitt 5 Cal. App. 4th at 1502. Dr.a#zarell's declaration is criticaf various aspects of the

care the decedent received at Enloe, inclgdie care provided by Dr. Matthews, and althoug

Mazzarella ultimately concludes that the decedeti’ath “was largely iatrogenic,” he simply

of

D

174

h

fails to provide any opinion as to whether Dr. Matthews'’s treatment caused, or even contriputed

to, the decedent’s death. Accargly, it fails to establish a genuine dispute over the material
issue of fact of whether Dr. Matthews’s allegedduah of the applicablesstdard of care caused
the decedent’s death. For that reason, Dr. Matthews and Enloe are entitled to summary jy
on plaintiff's wrongful death claim.
IV.  Conclusion

Accordingly, it is hereby RECOMMENDED that:

1. Defendant Matthews and Enloe’s matfor summary judgment (ECF No. 554) be
granted; and

2. The Clerk be directed to enter judgrmim defendants’ favor and close the case.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
1
1
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: September 12, 2017
%MZ/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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