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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JAMES HENRY FLOURNOY, No. 2:11-cv-2844-KIM-EFB P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

SACRAMENTO COUNTY SHERIFF
DEP'T, et al.,

Defendants.

Plaintiff, James Henry Floooy, is a state prisoner proceeding pro se and in forma
pauperis in an action brought under 42 U.S.€983. The following defendants remain in the
case: (1) Richard Bauer, M.D.; (2) Glaygdhba, M.D.; and (3) Deputy Joseph Kinder.

Generally, plaintiff alleges that he is nilitly impaired and that Drs. Bauer and Sahba

D
(7]

improperly cancelled his prescriptions for a wheelctaid physical therapy. He further alleg

! As discussed herein, underlyitige issues in this case is aplite as to whether plaintif
has a legitimate medical need for a wheelchair.
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that Deputy Kinder used excessiogce when, to remove pldiff from a courtroom, he choked
plaintiff until he was unconscious and threw him down a fligtgtairs. Additonally, plaintiff
alleges that Kinder maliciously prosecuted lyrfiling a false report regarding the incident,

which led to a prosecution that was ultimately dismissed.

Defendants have filed motions for summpggment. ECF Nos. 138-140. Also pendjng

are Dr. Sahba’s motion to strike plaintiff'sreeply (ECF No. 159) and plaintiff’s motion for
leave to supplement his opposition to Kinder'siomfor summary judgment (ECF No. 169).
discussed below, upon careful review of theord, it is recommended that: (1) Dr. Bauer’s
motion for summary judgment lgganted; (2) Dr. Sahba’s motion for summary judgment be
granted; and (3) Deputy Kinder’'s motion for sumyn@dgment granted in part and denied in

part. Further, Dr. Sahba’s motion to strike ptdi’'s surreply should bgranted; and plaintiff's

motion to supplement his oppositimmKinder’'s motion for summarudgment should be denieg.

l. Background

A. Facts Not Reasonably in Dispute

On or around October 16, 2009, a doctor at the California Department of Correctior
Rehabilitation (“CDCR”) diagnoseplaintiff as a qualified indidual with a disability due to
being mobility impaired. ECF No. 164 at 95The disability placement program verification
form stated that he was a full-time wheelchair user.

Plaintiff arrived at the Sacramento CopMain Jail (“Jail”) from Deuel Vocational
Institute (“DVI”) on October 27, 2009. ECF Nb40-2 at 1; ECF No. 164 at 41. He was a
pretrial detainee in criminal case 07F00432acramento County Superior Court (“Superior
Court”). ECF No. 139-4 at 38, 42.

The intake nurse at the Jail documented pentiff needed a wheelchair because the
nurse believed that plaintiff was “paraplegic” dratl to “self-catheterized urinate. ECF No.
140-2 at 2; ECF No. 164 at 41. Vther plaintiff has a legitimataeedical need for a wheelchai

is at the core of plairftis claims in this action.

% Unless otherwise noted, page numbers fatisdtl documents in the record refer to th
page stamp at the top, righatid corner of the page.
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At approximately 8:20 a.m. on Octold&8, 2009, Dr. Bauer requested to medically
examine plaintiff. ECF No. 140-4 at 4; EQlo. 164 at 42—-43. The same day, Dr. Bauer
cancelled the wheelchair prescription. FESo. 140-4 at 5; ECF No. 164 at 44-45.

On October 29, 2009, plaintiff had a court e@m@ance in Superiorddrt for a criminal
case. ECF No. 139-4 at 38. He crawledm the elevators to tHelding tank, then from the
holding tank to the stairwell leading to Depaeint 63. ECF No. 170 at 3. Two inmates carrie
him up the stairs and he waited hisn to go intahe courtroom.ld. Then, he went to the secu
holding area, or cage, in the coboom. ECF No. 139-4 at 42, 4BCF No. 170 at 4. At the enc
of his appearance, he startedrdpting the proceedings by “pleag’ with the judge at least
twice to order the return diis wheelchair. ECF No. 139-4 at 42, 48; ECF No. 170 at 3.

Kinder, a Sacramento County Sheriff Depudbycibly removed plaintiff from the cage
and dragged him along the floor to the stairw@8CF No. 139-4 at 42, 48; ECF No. 170 at 4.
Thereatfter, plaintiff fell down # stairs, stopping on the landing one flight down. ECF No. 1
at 48; ECF No. 170 at 4. Deputy Kinder fractuneslankle during the incident. ECF No. 139-
at 49. Kinder went to the hospital tltty and was on light duty for six weelsl.

Plaintiff was seen at Sutter Geral Hospital after the incident. He complained of pain
his head, back, and neck from being pusheatiromwwn down the stairs. ECF No. 140-5 at 43;
ECF No. 164 at 45-46; ECF No. 1&04. His X-rays showed rsagns of fracture. ECF No.
140-5 at 49. However, the medical records stateltis back showed “mild diffuse tendernesg
the T-spine and LS spine,” and he was diaghestd“[a]cute cervicalstrain” and “[c]hronic
neck and back pain.id. at 49-50. Further, the records stttat he was “medicated” with
“Tylenol 975 mg” and taken back to thal Jaia wheelchair.” ECF No. 170 at 74-76.

An incident report documents plaintiff's exaration at Sutter General Hospital. ECF |
140-5 at 18, 22—-24. It states thattblel a nurse that he could nat sp to take his pills but that,

shortly thereafter, he sat up on his omithout assistance and took his pillgl. at 18, 23.

% The record does not cleargflect whether he was crawgjron his knees or scooting o
his buttocks. Unless otherwisioted, the court uses thents “crawling” and “scooting”
interchangeably.
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Further, it states that he sai@tine could not move his legsg in a wheelchair for transport
back to the Jail but that he was able to seat himself in the wheelithahdditionally, it states

that, while sitting in the wheetair and being restrained bylaputy, he started to stand upg.

Moreover, it states that, while handcuffed, hes\able to exit the wheelchair, enter the van, and

sit in the van’s backseat with relative eake.at 18, 24.

On October 30, 2009, Dr. Sahba examined pRINECF No. 138-4 aB; ECF No. 156 at
10. She allowed him to keep his wheelchair ams$qibed physical therapy and pain medicat
ECF No. 138-4 at 3; ECF No. 156 at 11.

Dr. Bauer examined plaintiff on October 2009. ECF No. 140-4 at 6. He concluded
that a wheelchair was medically inappriate and contraindicated for hirfd. at 7; ECF No. 164
at 50.

On November 6, 2009, Nurse K. Gonzales regpd to a grievancedhplaintiff filed
about the wheelchair. ECF No. 140-5 at 3, 9-10. t&deplaintiff that he did not have a medic
condition requiring a wheelchair. ECF No. 148t38-4, 11; ECF No. 164 at 54. She reasong
as follows: (1) medical staff was aware of his pasarceration at the dand medical history;
(2) the medical findings from Sutter General Htspvere normal; (3) Dr. Bauer noted that he
was able to lift his legs wibut assistance; and (4) staff had seen him walking, standing, an
bearing all of his weighdn both of his legs. ECF No. 140-5 at 34, 11.

On January 19, 2010, M. Sotak, Medical Diredtrrthe Jail, was informed by custody

staff that plaintiff was caughtaghing, or hoarding, pain mediaatiin his cell. ECF No. 140-5

17-18, 25. Dr. Sotak’s note documenting the repatéstthat he was found with one morphine,

six gabapentin, and two tramadol pillel. Therefore, per jail policy, Sotak immediately
discontinued all of plaintif§ narcotics pain medication. ECF No. 140-5 at 17-18; ECF No.
at 55. In the same note, Sotakote that custody staff had se@nintiff standing up, that he wa
malingering, and that he did not need aelchair. ECF No. 140-5 at 18, 25.
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On January 23, 2010, Dr. Bauer wrote ordersragpicating that plantiff could walk and
required a wheelchair only when transported for ldistances. ECF No. 140a4 8. Further, he
updated his orders to reflect th@aintiff had been caught stasg pain medications. ECF No.
140-4 at 8; ECF N. 164 at 56.

On February 10, 2010, Gonzales respondedjttesance that plaintiff filed about not
being seen after submitting sick call slips foraméics and a wheelchair. ECF No. 140-5 at 4,
13-14. While he had submitted many such requests, Gonzales notified him that the
documentation in his medical chart showvteat he did not need a wheelchdul. at 4, 14. The
documentation also showed that he had been catagitiing medication and that he was thus
longer eligible taeceive such narcotics per Jail polidg.

Further, the documentation showed thatsaw a doctor on February 9, 2010, who
increased his prescription pain medication Ultram to two times aldgyeCF No. 164 at 57.

Dr. Sahba treated plaintiff on February 19, 20ECF No. 138-4 at 4, 20. He complain
about toilet paper in his left eand flu-like symptoms. ECRo. 138-4 at 4, 20; Pl.’s Dep. at

110 Dr. Sahba diagnosed plaintiff with an uppespiratory infectiomnd earwax impaction ar

no

ed

d

prescribed him medication for theesonditions. ECF NdA.38-4 at 4, 20. She also ordered that he

receive a flu vaccination after his uppespiratory infection resolvedd.

On February 24, 2010, Dr. Bauer evaluated asatéd plaintiff regarding his complaints
of chronic pain and request for narcotics. EGE NM0-4 at 9. Dr. Bauer informed plaintiff thg
because he was caught stashing medicatia@oblel not be prescribed narcotids.; ECF No.
164 at 58. Further, Dr. Bauer determined that & medically inappropriate to prescribe plain
a wheelchair for all ambulation. ECF No 140-4 at 9; ECF No. 164 at 59.

On March 13, 2010, John Ko, M.D., examined miéh at the Jail. ECF No. 140-4 at 9.

The examination related to his alleged ambulation and lower extremity idduydsSCF No. 164

at 59. Like Dr. Bauer, Dr. Kooncluded that it was not medicaltgcessary for plaintiff to use a

wheelchair. ECF No. 140-4 240; ECF No. 164 at 61. On Apt0, 2010, Dr. Ko saw plaintiff

* Dr. Sahba filed a hard copy of plaintiff's deposition transcr#eECF No. 138—7.
5
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regarding his complaints of hip and thigh paECF No. 140-4 at 10. Dr. Ko did not prescribe
wheelchair but increased plaintdfpain mediation (Neurontin) to treat his complaints of pain
ECF No. 140-4 at 11; ECF No. 164 at 62.

On or about March 26, 2010, Dr. Sahba sawnpifhi ECF No. 138-4t 4, 23. Plaintiff
complained of nausea, light-headedness, elevated body temperature, sweating, memory |
pain in his neck, thigh, waist, and badk. He also expressed concern about his cholesterol
levels. Id. Dr. Sahba prescribed pamediation and additionaldatment for earwax impaction.
Id. Further, she concluded that sugastr likely caused his other symptonhd.

On May 4, 2010, Dr. Sotak granted plaintiff gjuest for a wheelchair. ECF No. 140-5
18; ECF No. 164 at 62.

On May 20, 2010, Dr. Sahba saw plaintiff. ERo. 138-4 at 4, 25. Plaintiff asked for
second mattress pad, permission to use elatdipigers to shaveghysical therapy, and
methadoneld. Dr. Sahba ordered a second blankéteip plaintiff with his neck painid.
Further, Dr. Sahba requested physical thefar plaintiff to strengthen his leg$d. She gave
plaintiff a doctor’s note allowing him tase electric clippers to shaviel. However, Dr. Sahba
did not increase his pain medicatiah, nor did she prescribe methadone because of the sta
incident. Id. at 4, 25. Nevertheless, she added a musiaearet (Flexeril) tchis prescriptions to
help with his muscle painld. at 5, 25.

On June 14, 2010, plaintiff wasatrsferred from the Jail. ECF No. 140-2 at 9; ECF N
164 at 63. On August 5, 2010, the CDCR determinatplaintiff required only intermittent us
of a wheelchair. ECF No. 140&h 30; ECF No. 164 at 63.

On November 3, 2010, Dr. Darrin Bright oetDCR examined plaintiff in connection

with his request for a determination of his Amans with Disabilities Act (“ADA”) status. ECF

No. 140-5 at 32—-33. Dr. Brightexamination report states that plaintiff “has no medical
evidence that supports him being disableldl.”’at 33. Further, it states that it “has been well
documented that [he] can standd. Additionally, it states thatlaintiff was “uncooperative”
during the examinationld. Based on Dr. Bright's findingsit least temparrily, the CDCR

removed him from its disability placement prograin., ECF No. 164 at 65.
6
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On February 15, 2011, Dr. Bright again exaedmplaintiff. ECF No. 140-5 at 34-35. [

-

Bright's examination report std that plaintiff “was uncooperative [during] the examination,
and that he had “no obvious atroplayid “poor motivation for walking.'ld. Further, consistent
with the findings of Drs. Bauer and Ko, Dr. 8hit's report states that custody staff observed
plaintiff standing up in a van and “mang around [it] . . . using his legsld. at 35. Dr. Bright
concluded that plairffihad no significant orthopedic or melogic condition, did not need an
accommodation, and did not qualify fground floor cell or low bunk chrondd.; ECF No.
164 at 66.

The Jail has an inmate grievance procedure in place to address inmate complaints
including those about medical c&ref an inmate grievance canné resolved informally, the
inmate may file a formal written grieve@ on a form provided by the Sacramento County

Sheriff's Department (“Sherif§ Department”). ECF No. 1384 4, 6 & Ex. C. Plaintiff

—

attached his written grievancdiegedly relating to Dr. Sahba tes second amended complain
ECF No. 22 at 27-28.

The first grievance is dated January 29, 20i0at 27. Therein, he complains about
delays in Dr. Bauer seeing hind. He attributes this delay fr. Bauer retaliating against him
for “past experiences” in which Dr. Bauer gielly wrote him up and took his wheelchdnl.
This grievance does not mention Dr. Sahlzh.

The second grievance is dated February 7, 20d.(at 28. Thereinnter alia, he appears
to complain that he was denied a reasonabt®mmodation and wheelchaccessible housing.
See id. Substantial parts dfis grievance, however, are illegiblsl.

B. Dr. Bauer’s Version of the Facts

When plaintiff arrived at the Jail on Octol&#ft, 2009, he told the intake nurse that he had

a wheelchair because he had paraplegia daec#w accident. ECRo. 140-4 at 4. The

® ECF No. 138-3 [ 2—6 & Exs. A—B; ECF No. 22 as&e alsdHowse v. WalkemNo.
CIV S-06-0331 DFL DAD P, 2007 WR01161, at *1, 4 (E.D. Cal. Jan. 24, 2007) (noting that the
Jail has an inmate grievance procedueprt and recommendation adopt&®07 WL 934610,
at *1 (E.D. Cal. Mar. 27, 2007Jpnes v. Blang:03-cv-00119-JKS-DAD, 2005 WL 1868826
at *1-2 (E.D. Cal. Aug. 3, 2005) (sameyport and recommendation adopi&d03-cv-00119-
JKS-DAD (E.D. Cal. Sep. 16, 2005).

7
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following day, he refused Dr. Bauer’s request to examine kiimDr. Bauer then inquired into
his medical historyld. It revealed that platiff did not need a wheelchair when he was at the
Jail in 2007 and that he was observedkimg without assistance in March 200Rl. at 4-5.
Furthermore, Dr. Bauer observed thatipliff's legs lacked muscle atrophyd. at 5. The lack o
muscle atrophy was a clear and strong medindirig that plaintiff had adequate control,
coordination, and leg strength to walk without assistait:e Based on these findings, he
cancelled the wheelchair prescription aslioally unnecessary and contraindicatédl.

During his October 31, 2009 examination, Bauer found plaintiff to be a poor,
inconsistent historian who changed his gi@nd reason why hegeired a wheelchairld. at 6.
Initially, he informed Dr. Bauethat he could not walk after motor vehicle accident in 200W.
Dr. Bauer told him that his medical history indeé that he did not require a wheelchair in 20
Id. Further, Dr. Bauer told plaiiff that people had observed hwalking without assistance in
2008, during which time he had a wheelchair issued to ldmPlaintiff responded that he had
car crash in April 2009 that aggravated a presibip injury and rendered him unable to walk,
and that he was in a wheelchair before this accidentThen, he said that he was not paralyz
but unable to walk due to pain in his back and thigts.This statement was inconsistent with
his previous statements to Dr.lga and other medical providerisl.

During the same examination, Dr. Bauer fourarilff to have normal muscle tone and
reflexes.Id. He also found plaintiff to have a negatiBabinski reflex, which indicates that a
patient has no signs of muscle weakness, muasceigol deficits, or cordination losses in the
lower extremities.ld. He exhibited no signs of a neusglcal deficit that would impair his

ability to use his legs, and he appearete quite fit with a muscular buildd. Further, Dr.

Bauer observed that, while beinggéa upstairs, plaintiff lifted hikegs off the ground so that the

would not drag on the floorld. This indicated that he couldave and use his legs without iss
though during the examination plaintiff saftht he could not lift his legdd. Based on these
findings and observations, Dr. 8ar concluded that plaintifiad no medically determinable
impairment affecting his use of his lower extremities or his ability to ambulate norridhligt 6—
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Nevertheless, Bauer took plaintiff's sulijee yet medically unsubstantiated complaint
into account. Based on subjective complaints Dr. Bauer allowed plaintiff use a wheelchair
transport over prolonged distas (e.g., court appearancels). at 7. Dr. Bauer discussed his
findings with Dr. Sotak, who agreed with theihd.

When a treatment modality is contraindicatesliuge or the use of an assistive device
negatively affect theatient’s healthld. at 7. Had plaintiff used a wheelchair for ambulation
stopped using his lower extremities, he couldehandured severe muscular and neurological
deficits due to prolonged narse of healthy, normal, and necessary muscles of the human
anatomy.ld. Furthermore, prolonged sitting placesiradividual at greater risk of forming bloo
clots in the legs, which could travelttee lungs and potentially cause dedth.at 7. For these
reasons, Dr. Bauer disallowed plaintdfuse the wheelchair at all timelsl.

On November 5, 2009, Nurse Gonzalez saw pféinthis cell. ECF No. 140-5at 3, 7.
He was squatting and bearing allha$ weight on both of his legand appeared to be speaking
into his toilet to communicateith other inmates at the Jaild. Likewise, several sheriffs’
deputies told Dr. Bauer that they saw him exercigings cell, and that he tried to obstruct the
view by blocking his cell window with a toweECF No. 140-4 at 8.

During his February 24, 2010 medical evaluatiplaintiff told Dr. Bauer that his re-
injury to his hip in April 2009 was causingshthronic pain and inability to walkd. at 9. This
contradicted his statement to Dr. Bauer in ®eta2009 that he could not walk because of bag
and thigh pain. Dr. Bauer offered to order Xgdor his hip to determine whether there was 3
condition causing him such paifd. Dr. Bauer did this despitedHact that plaintiff's records
indicated that he was “stashingid not taking his pain medt@n, a strong indication that one
does not have chronic pain as claimédl. However, plaintiff refused Dr. Bauer’s offer unless
first gave plaintiff a wheelchairld. Dr. Bauer denied a wheelchair for all ambulation based
the continued (1) lack of medical findings to substantiate impairment of his lower extremiti
(2) inconsistent reports as to the sawf plaintiff's inability to walk.

Dr. Ko’s March 13, 2010 examination of plaintiff was extensike. He observed that,

despite plaintiff's assertion thie could not use hisde and needed a wheelchair, he showed
9
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evidence of muscle wasting to his lower extremitikels.at 10. Further, hexhibited zero atroph
in his legs.ld. He was not fully cooperative whasked to perform muscle testinigl. at 9-10.

Although he stated that he could not move higeloextremities, Dr. Ko could clearly feel him

contract his thigh muscledd. at 10. Additionally, Dr. Kodund that he had full strength, normal

reflexes, and normal sensation of all of his extremitids.He observed plaintiff scooting
backwards on the floor and noticed thatused his lower extremity muscldd. He also
observed him engage his lower extremity museliéls ease and withoutng signs of pain while
transferring from a chair into a wheelchalid.

Moreover, Dr. Ko noted that mid- and lomlgack X-rays from Sutter General Hospital
were unremarkable, and that cervical spine X-faynsed only a slight decrsa in the disc heigh
of plaintiff's C5 vertebraeld. Based on these findings, Dr. i€oncluded that plaintiff had no
pathology to cause lower extremityeakness and did not qualifyrfa wheelchair, which raised
high suspicion of malingering.

Dr. Ko saw plaintiff on April 10, 2010 regardjrhis complaints of hip pain and lower
extremity thigh pain.ld. Ko found that plaintiff's complaints of pain were unsubstantiated.
Although plaintiff alleged that his pain was ten outesf, he did not appesy be in any pain or
distress and did not even winclel. He again requested a wheelchair and said he could not
his legs.1d. But Dr. Ko determined that plaintiffl) did not qualify for a wheelchair based on
his medical findings and (2) wanalingering, noting that officers had seen him standing and
crouching without issueld. at 10-11. Although Dr. Ko orderdidat plaintiff's pain medication
(Neurontin) be increased to tréas subjective complaints of paiKo did not grant plaintiff full
time use of the wheelchaitd. at 11.

When Dr. Sotak granted plaintiff's requést a wheelchair on May 4, 2010, he did not
so based on medical need or a medical pro@dedings or recommendations. ECF No. 140
at 18. Rather, he gave plaintiff a wheelchaithea (1) custody staff didot have to constantly
deal with his theatrical crawling on the floor andlt@grant them greater convenience in deal
with plaintiff. 1d. at 18-19.
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C. Dr. Sahba’s Version of the Facts

From October 2009 through June 2010, Dr. Sahba worked part-time as a physician| for th

County of Sacramento’s Correctidtealth Services, providing phig&an services to inmates in
the Sacramento County jails. ECF No. 138-4 ] an this capacity, she had no supervisory
duties with respect to any other physiciatt. | 3.

When assigned the Jail, she would be assigm@dEast/2 Medical or as the physician gn
MD Sick Call. Id. 1 5. The physician assigned to 2 EaMedical sees inmates housed on 2
East or 2 Medical, or new irkas routed through 2 Medicald. The physician assigned to MD,
Sick Call sees inmates housed on the other Jail flddrsOnly one physician is assigned to
work each assignment during each shifk. Therefore, if Dr. Sahba was working on 2 East/2
Medical, she would not be working on MD Sick Call, and vice velda.

Medical practice at the las a group practiceld. 1 9. Inmates are not assigned primajry
care physiciansld. Rather, each day, nurses prepare the lists of patients for doctors to se¢ at
each work assignmentd. at 11 6-9. Inmates are not told which doctors will be working on g
given day.lId. 1 9.

Dr. Sahba examined plaintiff on October 30, 20@0.9 11. She found no paraplegia or
muscle atrophy and inconsistent strength test redali§l 13. Although she could not rule out
that he had a medical condition was causing hitade strength in his lower extremities, she
could not rule out that heas feigning his conditionld.

Dr. Sahba was reluctant to prescribenpgnent wheelchair use without medical
justification. 1d. I 15. In her professional opinion, patentho can walk should so that they dp
not become wheelchair-dependent or experisiz effects of immobility (e.g., muscle atrophy,
arthritis, or pressure soredd. Accordingly, she asked theild® obtain his medical records
regarding wheelchair use from DVI and San Quesithat the physicians in the group could
further assess his needs. § 14. However, she was not {hiegysician assigned to review these
records.ld. Y 27.
1
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Dr. Sahba allowed plaintiff to kedps wheelchair for the time beindd. § 14. Further,
she ordered physical therapy so thatcould increase his strengtld. § 15. She also ordered
pain medications (MS Contin, Neamtin, and Naprosyn) for himid.

Dr. Sahba examined plaintiff three more times (February 19, 2010, March 26, 2010
May 20, 2010).1d. 11 16, 18, 20. At these evaluatiohs,complained of various ailments
unrelated to his alleged mobility impaent and need for a wheelchald. §{ 16-24. She
treated all of these ailmentd.

D. Deputy Kinder’'s Version of the Facts

At the end of his courtroom appearawceOctober 29, 2009, plaintiff was waiving
paperwork through the bars of his cage andiaggwith the judge. ECF No. 139-4 at 42. N.
O’Brien, a Sacramento County Sheriff's Deputy, instied plaintiff more tan once to leave, bu
he refused.d. at 41-42. Then, O'Brien radioed Kind#ue to the disruption plaintiff was
causing, including stopping the proceedintgs.at 42.

When he arrived, Deputy Kinder observed pi#fisitting on the floor of the cage, trying
to get the judge’s attentiond. at 48. He quietly asked plaintiff to exit the courtrodih. at 42,
48. He did not comply, continuing to tatkudly to the judge and to wave his arnhd.

Thereupon, Deputy O’Brien instructed Kinderg&move plaintiff from the courtroom.
Kinder took hold of plaintiff's shirwith both hands and slid him across the floor and out of tf
courtroom to the stairwellld. at 48. Kinder then reached foapitiff's left shoulder to roll him
onto his stomach to handcuff hirld. Despite Kinder’s attempts tmntrol plaintiff, he pulled
away and slid in a slow andmtrolled manner dowthe stairs.ld.

Kinder completed a casualty report concegihe incident and his ankle injurid. at 49.
He forwarded it to another office, whidn turn completed a Crime Repotd. A Crime Report
is a set of documents that the Sheriff's Depantnuses to detail anérdent that may involve
chargeable crimedd. Thus, a Crime report may be referred to the Sacramento County Dis
Attorney’s Office (“prosecutd) for possible prosecutionld. Other than providing statements
the interviewing officers, Deputiginder did not author or compkea Crime Report regarding th

incident. Id.
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J. Kelly, a Sacramento County Sheriff's Dgputvestigated the sident. ECF No. 139-
5 at 8. As the investigating officer, Kelly completed a Crime RepdrtHe submitted it to the
prosecutor for a felony charge of resisting a pe#ticer and a misdemeanor charge of conter
of court. Id.

In February 2010, Kinder and O’Brien testtfiander oath at a preliminary hearing
regarding the incident in Super Court. ECF No. 139-4 43, 49. After the hearing, the
Superior Court found probable cause to hold plitdianswer for the crime of resisting a pea
officer in criminal case 09F08164. ECF No. 139-5 at 24-25, 28.

In April 2010, both the felony and misdemeanbarges in criminal case 09F08164 we
dismissed for insufficient evidencéd. at 54; ECF No. 170 at 5, 94. On or about May 28, 20
plaintiff entered a plea of no contest to@at degree felony robbery in criminal case 07F004
ECF No. 139-5 at 30.

E. Plaintiff's Version of the Facts

In 2006, plaintiff was assaulted with a basebal) esulting in a pelg fracture. ECF No.

164 at 179, 206, 208, 214. In January 2007, he was in a rollover automobile accidariethat
alia, aggravated this injury (e.g., causing histeego numb) and caused him lower back pain.
Seeidat 210, 212, 214-17.

Thereafter, on January 12, 2007, he reckevdealth screening at the Jdd. at 213. He
was found to have special needs for a wheelchalaasling for his arm, which he injured in th
automobile accidentld. In January and February of 2007 ,reeeived physical therapy at the
Jail. Id. at 214-15.

In April 2007, he could not walkld. at 71, 250. In May 2007, he was prescribed a
wheelchair for court appearancdd. at 172.

In March 2009, as he walked up a hillSgtn Quentin, his back went out and he re-
aggravated his hip injuryld. at 217-18. At this time, he became a full-time wheelchair user
remained one until Dr. Bauer discontinued his wheelchair préiscripn October 28, 2009d.
at 73, 78, 217-19, 226.

i
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On October 27, 2009, when he was tramsfito the Jail, Isimedical records
accompanied himld. at 42. They stated that hedhais own wheelchair and listed his
prescription medicationdd. at 69.

Upon arrival, he told the nurse thatwas mobility impaired and could not walld. at
68. The nurse erroneously interpreted haseshent to mean that he was paralyzed. He did
not tell the nurse that he haddgelf-catheterize to urinatdd. at 42.

Dr. Bauer had the medical recerthat arrived with himld. at 69. Nevertheless, aroun
8:00 a.m. the following day, Dr. Bauer called him ofihis cell for an examination. ECF No. ?
at 7; ECF No. 164 at 42. He did not sigmfor this appointment. ECF No. 164 at 70.
Furthermore, he was not accustomed to waking up this early and was sedated from pain
medication.Id. Therefore, he politely refused to &eamined and asked to be rescheduldd.

Dr. Bauer and plaintiff had a heated argumehen he refused plaintiff's request to
rescheduleld. at 70. Dr. Bauer told him that he wouéke his wheelchair if he did not comply
with the examination. ECF No. 22 at 7; ECF W64 at 70, 112. Plaintiff told him that he cou
review the medical records thatiged with him and returned tosicell. ECF No. 22 at 7; ECF
No. 164 at 70. To retaliate against plaintiff fefusing to be examined, Dr. Bauer discontinug
his wheelchair prescription. ECF No. 164 at 71-72.

At some point that day, plaintiff met with Dr. Bauer for three to five minuligésat 70.
He wore loose-fitting cotton pants, making itpassible for Dr. Bauer to tell whether he had
atrophy in his legsld. In fact, plaintiff had atrophy in his lower extremities from using a
wheelchair full-time for seven month&l. at 71.

According to plaintiff, Deputy Kinder did natrder plaintiff to exit the cage. ECF No.
170 at 4. Rather, Kinder enternéénd immediately put plaintifh a headlock and dragged him
to the stairwell, choking him out in the process. Plaintiff states thaKinder “had expressions
of hatred across his face and in his voice asad{,] ‘| don’t give a fuck! | will throw you down
these stairs.”ld. Plaintiff states that heid not resist except toytto tell Kinder that he was
choking him because of the tightness of the headlttk:'‘Following Kinder’s threat[,] he threw

[plaintiff] down the flight of stairs[,] causing [him] to [lose] consciousnedd.”
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Plaintiff says that he regained consciousmmesthe landing at the bottoof the stairwell.
Id. He was in painld. As EMTSs lifted him onto a gurney, Iheard Kinder say, “Damn it, this
a lawsuit.” 1d. at 5.

Plaintiff says that Kinder's asg®n in the casualty report thalaintiff refused an order t
exit the cage was untrudd. at 5. He also says that Kindeed about the incident at the
preliminary hearing in criminal case 09F0816d. Specifically, plainfifs says that Kinder’s
assertion that plaintiff refused an ordeetat the cage and resisted arrest was falde.

During the October 30, 2009 visit wilbr. Sahba, plaintiff told hrethat he feared that Dr
Bauer would retaliate against him by takimg wheelchair again. ECF No. 156 at 53. She
allegedly told him that his wheelchair prescoptiwould not be discontired, and that Dr. Sotak
had given her permission to let plaintiff keye wheelchair and to prescribe physical therapy
Id. Furthermore, plaintiff say&r. Sahba had access to his neatirecords during this visit,
which showed that he was disabledidad been prescribed a wheelchéir.

On October 31, 2009, plaintiff unsuccessfullyembed to Dr. Bauer’'s examination. EC

No. 164 at 75. Dr. Bauer told plaintiff that had to submit to the examination or he would

discontinue Dr. Sahba’s wklchair prescriptionld. Contrary to Dr. Bauer’s assertion, he was

not an inconsistent historian who changezlrasons that he needed a wheelchdirat 75—76.
Rather, he says he informed Dr. Bauer of‘medical etiologies irthronological order that
contributed to aggravating [hisjarch 2009 injury[] . . . that madaim] a full-time wheelchair
user.” Id. at 76.

Plaintiff says that during this examinatidre “was only able tstand up and bear full
weight on [his] lower extremities [for] 3 to 5 second&d” at 77. Furthermore, Dr. Bauer aske
him to move both of his legs the same way, but he couldldotAdditionally, plaintiff disputes
Dr. Bauer’s assertion that he had normal musie and a negative Baski reflex. He
contends that, when he was a full-time wheaiichser from March 5, 2009 to October 28, 20(
he “endured severe muscular atrophy in [his] lower extremitikek.at 78;see also idat 129-31,
1
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When the assessment was over, Dr. Bauer affieia a walker instead of his wheelchai. at
77. When plaintiff told him that he woulditik about it, Dr. Baueallegedly got mad and
discontinued his wheelchand physical therapyld.

Plaintiff told James Austin, Nurse Practitioner, three septimés between December
2009 and January 2010 that he needed to see BlsaZdout his “need of physical therapy angd a
wheelchair.” ECF No. 156 at 5&ee also idat 75-76. Dr. Sahba knew about these requests
because it was standard practice at the Jardmses to determine which patients needed to be
seen and relay that information to the physiciddsat 50, 70.

Plaintiff contends that Nurse Gonzalez did se¢ plaintiff in his débearing all of his
weight on both legsld. at 78. Although plaintiff has no recatk&on of the incident, he suggests
that he might have beerying to use the toiletld. at 52-53.

Plaintiff asked Dr. Sahba for a wheelchair during his February 19, 2010 appointment with
her. Id. at 56. She denied this requelst.

Plaintiff says he crawled tois February 24, 2010 appointmavith Dr. Bauer, which he
had done for all but one medical appointment. ENOF164 at 80. He told Dr. Bauer that he was
suffering hip, back, and arm pain, which camsly crawling on the floor exacerbateld. Dr.
Bauer did not perform any medical tests on hintoach him to determine his level of paikal.
Contrary to Dr. Bauer’'s asgm®n, plaintiff says he didot refuse to be X-rayedd. Rather, he
told Dr. Bauer that he would undergo X-ray®it Bauer would transport him to the X-ray room
in a wheelchair, which Dr. Bauer refused to d¢idb. Further, plaintiff diputes that he gave Dr.
Bauer inconsistent reports regarding his inabibtyvalk, telling him the same thing he told hinp
during the October 31, 2009 examinatidd.

Plaintiff says he crawled to thMarch 13, 2010 appointment with Dr. K&d. at 81. He
says did not give intentionallyoor effort on muscle testindd. Furthermore, he claims that he
showed evidence of atrophy in his legs angscle wasting to his lower extremitiesl. at 81-82.
He asserts that he had such impairments be¢eusgs a full-time wheelchair user for so long.
Id. He also asserts that duethese impairments, it was impossible for Dr. Ko to find that he |had

full strength in his legsld. at 81. Additionally, he says he did not tell Dr. Ko that he could npt
16
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use his legsld. Rather, he complained about his itigbto bear full weight on his lower
extremities without experiencing severe paithiat area, including &igroin, hip, and lower
back. Id. Likewise, he did not say thae could not move his thigh tmwer leg or press his foo

and toes against Dr. Ko’s hanttl. at 81.

Plaintiff says he asked Dr. Sahba for aeefchair at his March 26, 2010 appointment with

her. ECF No. 156 at 56. He asserts that thee'sinotes that she rewed during this visit
stated that he dragged himself on his buttackbe nurse sick caditation on one or more
occasions.SeeECF No. 156 at 51, 55, 60, 75-76, 174. He atserts that, befothe visit, Dr.
Sahba had seen him crawling on the floor multiple timésat 55. This is partly because her
workstation on 2 East was less than threedeety from the pod in which he was housédi.at
55, 58-59. Furthermore, he says that once hel@dguast her on an unsanitary floor when sh
was in the doctor’s examination area and he heldthat he had repeatedly signed up to see 3
doctor about a wheelchair. ECF No. 22 at 12véyheless, she did notder a wheelchair.

Plaintiff contends that thgrievance coordinator wablinadequately address his
complaints. ECF No. 164 at 91. Instead of ingeasing them or interviewing him face to face
he would receive an “impropgrhdjudicated response that wotilave Dr. Bauer’s fingerprints
all on it (not literally) concerning theasons for the denial of treatmentd. Also, he generally
avers that Dr. Bauer’s “influence” caused hinesgperience further “hasament and retaliation,’
such as being “placed in a suicide gowa ifmeezing cell for non-psychiatric reasons” and on
total separationld.

On June 14, 2010, he was transferred to Didl.at 83; ECF No 140-5 at 27. The alleg

[1°)

led

deliberate indifference of Drs. Bauer and Sahhesed or aggravated various physical and mental

health problems. ECF No. 164 at 83. These inctimenic pain, nerve damage in his hand from

scooting, nightmares, sleeping problehspression, anxiety, and PTS[. at 83, 268—78.
Furthermore, he was prescribed methadgren returning to the custody of the CDCHH. at 84,
284. This shows that the pain medications lieedvas prescribed ateldail (tramadol/Ultram,
gabapentin/Neurontin, and cyclobenzapfFlexeril) were ineffectiveld. at 83—84, 281.

i
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At DVI, he worked with his primary ca@octor (Dr. Zachariah) extensively to
rehabilitate himselfld. at 84. These efforts, coupledthvthe prescriptio of methadone,
allowed him to progress and stand for longer wittsmwvere pain in his gin, hip, back, and othe
lower extremities.ld. Nevertheless, he still had legakness and was limited to walking five
steps and/or ten feeld. at 84, 292. Due to his progrebg, was changed from a full-time
wheelchair user to a part-time on August 5, 200.

Plaintiff transferred to Smas Valley State Prison (“SM”) on or about September 1,
2010. Id. at 84. Dr. Zachariah told him to subraitequest for physical therapy when he got
there, which he apparently did in December 20H0at 84, 293.

Plaintiff disputes variousrfidings of Dr. Bright's Novemdr 3, 2010 removal of him fron
the CDCR'’s disability placement program. For ins&grhe says that he did not stand up and
the van during transport to SVSP and could not legause it is impossible to stand up in on
Id. at 84. Further, plaintiff asde Dr. Bright erroneously found that plaintiff did not have a
wheelchair when he arrived at SVSd. at 85. For, although he “was lifted out of [his]
wheelchair at DVI and tossed in a van headed #5F,” he was “lifted out of the van . . . and
placed in a wheelchair” upon arriving at SVSR. at 89. Additionally, he was wheeled to his
cell. Id.

Moreover, he asserts that he was never fully removed from the disability placement
program. To bolster this assertion, he submitdesce indicating that he: (1) used a wheelch
on at least two days in January 20itll at 295-96; (2) was prescribad ankle-foot brace in
March 2011 as a part of his physical theragyat 255, 300; and (3) wasescribed physical
therapy when he was transfer@a of SVSP in late March 201, at 129-30.

F. Procedural Background

Plaintiff's second amended complaint is opees ECF No. 22. The court screened it
and found that plaintiff asserted the followinggmtially cognizable claims: (1) a claim under 1
ADA against Dr. Bauer; (2) a claim for deliberatdifference to medical needs under the Eigf
Amendment against Drs. BauerdaSahba; (3) a due processmlagainst Dr. Sotak; (4) an

excessive force claim against Kinder; anpg® 1983 malicious presution claim against
18
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Kinder. ECF No. 24 at 1-2. Subsequently, thartcdismissed the ADA claim against Dr. Bal
ECF Nos. 61, 68, and the due procdasn against Dr. Sotak, ECF No. 77.

Dr. Bauer moves for summary arguing thatquiifiis deliberate indifference claim fails
because (1) he did not have an objectively sermmmed for a wheelchair and physical therapy
(2) Dr. Bauer did not have a sufficiently culpabtate of mind. ECRo. 140-7 at 14-25. He
also argues that he is entitled to qualified immunitl.at 25-26.

Dr. Sahba seeks summary judgment, arguiaggghe could not have been deliberately
indifferent to plaintiff's medical needs becawst® had no authority to reverse Dr. Bauer’'s
decision to cancel his wheelihand physical therapy pregations. ECF No. 138-1 at 12.
Second, like Dr. Bauer, Dr. Sahba argues thahpff's deliberate mdifference claim fails
because: (1) plaintiff did not have an objectively serious need for a wheelchair and physic
therapy; and (2) Dr. Sahba did not have a sufficiently culpable state of rdndt 13—-17.
Third, she raises the defengf qualified immunity.ld. at 17-19. Alternatively, she argues thg
plaintiff failed to exhaust his claims against her because plaintiff allegedly did not mention
his relevant administive grievancesld. at 19-20.

Kinder moves for summary judgment arguing thlaintiff's excessivdorce claim fails
because Kinder simply slid plaintiff along thedl and attempted to roll him onto to his stoma
and handcuff him, whereupon plaintiff brokedrand accidentally slid down the stai&eeECF
No. 139-6 at 11-14. Furthermore, he argues tlaantff’'s malicious proscution claim fails for
various reasons (e.g., the progecumade an independent determination to charge Honhat
14-20. In addition, Kinder argues that qualified immunity shields him from both plaintiff's
excessive force and malicious prosecution claiBese idat 21-22.

Plaintiff has opposed each of these motions. ECF Nos. 156, 164, 170. His argume

drawn-out and excursive, and in the interestlafity and efficiency are only summarized whef

relevant in the analysis below.
Plaintiff filed a surreply tdr. Sahba’s reply to his oppdsih to her motion for summary
judgment. ECF No. 158. His surreply largely igies arguments that heade in his opposition

and does not clearly eatify any new arguments that Dr. Sahba raised in her r&ag.generally
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id. at 1-24. Dr. Sahba has moved to strikestineeply, contending thatis “unauthorized”
under Local Rule 230(I)ECF No. 159 at 1.

Also, plaintiff has moved for leave togplement his opposition to Kinder's motion for
summary judgment. ECF No. 169. Therein, he sderask the court to consider the attachm
to this motion as a part of his oppositiorkioder’s motion for summary judgment. However,
the information in the attachment is redundant with information in his opposgieaidat 7-11.
Il. Standard of Review

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). bsttom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iseland dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio CorA¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&iderson

477 U.S. at 248Auvil v. CBS “60 Minutés 67 F.3d 816, 819 (9th CifL995) (per curiam).
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A clear focus on where the burden of proof liesoathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needitbanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.gLujan v. Nat'| Wildlife
Fed'n, 497 U.S. 871, 885 (1990). Rather, the moyagy need only point to matters which
demonstrate the absence of a geaunaterial factual issué&ee Celotexd77 U.S. at 324
(citation omitted) (“[W]here the nonmoving pasyll bear the burden of proof at trial on a
dispositive issue, a summary judgment motiolty m@perly be made in reliance solely on the

pleadings, depositions, answers to interrogatpaed admissions on file.”). Indeed, summary

al

ng

judgment should be entered, afselequate time for discovery and upon motion, against a party

who fails to make a showing sufficient to estdblise existence of an element essential to thg
party’s case, and on which that party will bear the burden of proof at$ea.idat 322. In such
a circumstance, summary judgment must be gratgedpng as whatever isefore the district
court demonstrates that the stamdi@r entry of summary judgmerds set forth in [Rule 56(a)],
is satisfied.” 1d. at 323.

To defeat summary judgment the opposing paatgt establish a genuine dispute as tq
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #eatence in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 323.

1
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Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations unsupported biglence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 248evereaux263 F.3d at 1076 (citations omitted). More
significantly, to demonstrategenuine factual dispute theidgnce relied on by the opposing
party must be such that a reasonable juould return a verdict for [him] on the evidence
presented.”Anderson477 U.S. at 248, 252. Absent any such evidence there simply is no 1
for trial.

The court does not determine witnessddoility. It believes the opposing party’s
evidence and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int’l
Grp., Inc. v. Am. Int'l Bank926 F.2d 829, 837 (9th Cir. 1991) (Kiezki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary
judgment is inappropriateSee Warren v. City of Carlsbadl8 F.3d 439, 441 (9th Cir. 1995). (
the other hand, the opposing party “must do ntioaa simply show that there is some
metaphysical doubt as to the material facts .\Where the record taken as a whole could not
a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary
judgment.

1
1
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lll.  Analysis
A. Preliminary Matters
1. Motion to Strike Surreply

“Parties do not have the right to filereeplies and motions are deemed submitted wheg
the time to reply has expiredHenry v. CateNo. 1:14—cv-00791-LJO-SKO (PC), 2015 WL
4249878, at *1 n.3 (E.D. Cal. July 13, 2015) (citing E.D. Cal. L.R. 23¢¢pprt and
recommendation adoptel:14—cv—-00791-LJO-SKO (PC) (E.Qal. Aug. 10, 2015). Surreplie
are generally disfavoredd. (citation omitted). “[C]ourts have the discretion to either permit

preclude a surreply.ld. (citing cases). When a party weshto file a surreply, the proper

procedure is to seek leave to file orfgeeGarcia v. Biter 195 F. Supp. 3d 1131, 1132 (E.D. Cal.

2016).

“In this Circuit, courts are required to afford pro se litigants additional leniendyat

n

S

or

1134 (citing cases). “This leniency, however,slnet extend to permitting surreplies as a matter

of course and the Court is notrgegally inclined to permit surréps absent an articulation of
good cause why such leave should be grantetl."Good cause may include the need to addr
new arguments raised in a reply briéfill v. England No. CVFO5869RECTAG, 2005 WL
3031136, at *1 (E.D. Cal. Nov. 005) (citation omitted).

Here, plaintiff did not timely seek leave fttefhis surreply. Rather, he belatedly asked
court to allow him to file his surreply in his opgition to the motion to strike. ECF No. 160 at
Furthermore, he has not shown good causdgdhfe surreply, such as to respond to new
arguments raised in a reply brié@ee idat 3—4. Accordingly, Dr. Sahba’s motion to strike
plaintiff's surreply is granted.

2. Motion for Leave to Supplement Opposition

The attachment that plaintiff seeks to include with his opposition duplicates informal
the opposition. Therefore, his motion for leaveupplement it is denied as superfluous.
1
1
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B. Eighth Amendment—Deliberatelndifference to Medical Need§

The Eighth Amendment protects prisonieesn inhumane methods of punishment and
inhumane conditions of confinemeri¥lorgan v. Morgense65 F.3d 1041, 1045 (9th Cir.
2006). Extreme deprivations are required t&enaut a conditions-of-confinement claim, and
“only those deprivations denying the minincalilized measure dife’s necessities are
sufficiently grave to form the basi$ an Eighth Amendment violation.Hudson v. McMillian
503 U.S. 1, 9 (1992) (citation omitted). “Prison afiis have a duty to ensure that prisoners are
provided adequate shelter, food, clothing, sanitation, medical care, and personal dafaigdn
v. Lewis 217 F.3d 726, 731 (9th Cir. 2000) (citationsitbed). “The circumstances, nature, and
duration of a deprivation of these necessitnesst be considered in determining whether a
constitutional violabn has occurred.Id. “The more basic the ndgethe shorter the time it can
be withheld.” Id. (citations omitted).

To prevail on an Eighth Amendment clainegicated on the denial of medical care, a
plaintiff must show that: (1) hiead a serious medical need; §2jithe defendant’s response to
the need was deliberately indifferediett v. Pennerd39 F.3d 1091, 1096 (9th Cir. 2006¢e
alsoEstelle v. Gamble429 U.S. 97, 106 (1976). To esiabla serious medical need, the

® Plaintiff was transferred to the Jail apratrial detainee isriminal case 07F00432 in
Superior Court. ECF No. 139-4 at 38, 42. HighAtmendment standardslisapply to his claim
for deliberate indifference to medical nee@ee, e.gLolli v. County of Orange351 F.3d 410,
418 (9th Cir. 2003) (citation omitted). Grantéa pretrial detainee who asserts a due process$
claim forfailure to protecfmust] prove more than negligembut less than subjective intent—
something akin to reckless disregardastro v. County of Los AngeJé&333 F.3d 1060, 1071
(9th Cir. 2016) (en banc) (emphasis added)weieer, plaintiff assesta claim for deliberate
indifference to medical needs. Furthermore, the fadBastroare inapposite. There, the
defendants confined the plaintiff #osobering cell because he was drultk.at 1064. Later, they
confined a combative inmate to the same @élich had no audio or video surveillance and only
occasional monitoringld. at 1064, 1067. Within hours, he severely beat and injured the
plaintiff. 1d. at 1064. The plaintiff iCastrodid not challenge the quality of medical care he
received for his injuriesbut rather, the defendahtlecision to “hous|e] him in the sobering cell
with [the combative inmate] and by failing to maintain appropriate supervision of the Icelat
1065. This case presents no such facts or theafriedief. Thereforethe court applies the
familiar deliberate indifference standard thas Hang applied . . . to claims that a government
official failed to address medical need€astrg 833 F.3d at 1085 (Ikuta, J., dissenting) (citin
cases). Yet, even@astrds “reckless disregard” standard dipd, plaintiff's claim for deliberate
indifference to medical needs would falihfra at 35 n.11.
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plaintiff must show that the “faihe to treat [the] . . . conditiorould result in further significant
injury or the unnecessary and wanton infliction of paidett 439 F.3d at 1096 (citation
omitted). “The existence of an injury thatemsonable doctor or patient would find important
worthy of comment or treatment; the presenca ofedical condition that significantly affects g
individual’'s daily activiies; or the existence of chroniadasubstantial pain are examples of
indications that a prisoner has a iees’ need for medical treatmentMcGuckin v. Smith974
F.2d 1050, 1059-60 (9th Cir. 1992yerruled on other grounds WMX Techs., Inc. v. Miller
104 F.3d 1133, 1136 (9th Cir. 1997).

and

1

For a prison official’s response to a seriouslita need to be deliberately indifferent, the

official must “know[] of anddisregard[] an excessiveski to inmate health.”Peralta v. Dillard
744 F.3d 1076, 1082 (9th Cir. 2014) (en banc) (qudtexgner v. Brennan511 U.S. 825, 837
(1994)). “[T]he official must both be aware faicts from which the inference could be drawn
that a substantial risk of seus harm exists, and he must also draw the infererfearer, 511
U.S. at 837.

Furthermore, it is well-established thatrfeere difference of medical opinion . . . [is]
insufficient, as a matter of law, to establish deliberate indifferentedguchi v. Chung391 F.3d
1051, 1058 (9th Cir. 2004) (alterations in original) (citation omitte@is rule applies whether
the difference is between the dieal professional(s) and a piger or two or more medical
professionald. In appropriate caselspwever, a prisoner may sta claim of deliberate
indifference to medical needs based on a diffeeeof medical opinionTo do so, the prisoner

must show that “the course of treatmem tloctors chose was medically unacceptable under

" See als@stelle 429 U.S. at 10amby v. Hammond21 F.3d 1085, 1092 (9th Cir.
2016) (citation omitted)Colwell v. Bannister763 F.3d 1060, 1068 (9th Cir. 2014) (citation
omitted);Snow v. McDaniel681 F.3d 978, 987 (9th Cir. 2012) (citation omitteldckson v.
Mclintosh 90 F.3d 330, 332 (9th Cir. 199&@anchez v. VilB91 F.2d 240, 242 (9th Cir. 1989)
(citing cases)Franklin v. Oregon662 F.2d 1337, 1344 (9th Cir. 198Rgndall v. Wyrick642
F.2d 304, 308 & n.9 (9th Cir. 1981) (citing casédayfield v. Craven433 F.2d 873, 874 (9th
Cir. 1970) (per curiam)Stiltner v. Rhay371 F.2d 420, 421 n.3 (9th Cir. 1967).

8 Hamby 821 F.3d at 1092 (citation omitte@plwell, 763 F.3d at 1068 (citation
omitted);Snow 681 F.3d at 987 (citation omitted).
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circumstances,” and that they “chose this coursmnscious disregard of an excessive risk to

[the prisoner’s] health."Jackson90 F.3d at 332 (citations omittedlnder this rule, denying ar

inmate a kidney transplant based on “personahasity” rather than “honest medical judgment
would constitute deliberate indifferenclel.

1. Whether Plaintiff Had a Serious Medical Need

Whether plaintiff had a continuing need fowheelchair was a key dispute between
plaintiff and medical staff at the jail which isdrdssed further below. But a threshold questign
arises as to whether plaintiff hadserious medical need at all. fBedants argue thae did not.
But a reasonable jury could cdnde on this record that pfdiff had an objectively serious
mobility impairment in his lower @semities. Plaintiff's evidence, if believed, indicates that he
was assaulted with a baseball bat in 2006, whettdred his pelvis and resulted in residual
impairments. ECF No. 164 at 179, 206, 208, 214 etidence also suggestsit he was in a
rollover automobile accident 2007, which aggravated this injury and caused him lower bagk
pain. See idat 210, 212, 214-15, 216-17. Furthermbig evidence shows that, around the
time of the accident, he received a health screatitiye Jail and was found to have at least spme
special needs for a wheelchair, although ttesd is disputed and far from cle#d. at 213.
Additionally, in January and February of 2007 reeeived physical therapy at the Jadl. at
214-15. Moreover, his evidence could support a finthaghe continued to have some mobiljty
problems into the spring of 200T. at 71, 172, 250.

His evidence further indicates that, in Mag&®09, his back went out and he re-aggravated
his hip injury. Id. at 217-18. In addition, his evidence cosighport a finding ati@l that, at this
time, he became a full-time wheelchair user evéindfmedical need for that use was unresolyed.
Id. at 73, 78 217-19, 226. Indeed, on or arounalt16, 2009 (about two weeks before he
was transferred to the Jail), the CDCR designhiedas a qualified indidual with a disability
due to being mobility impaired. ECF No. 227atECF No. 164 at 95. And the disability
placement program verification form states tatvas a full-time wheelchair user. ECF No. 164
at 95. Finally, his evidence couldasonably support a finding attrthat, whatever the degree

i
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of the impairment, his mobility impairment caused him psé®, e.gid. at 83—84, 281, and it is
undisputed that he scooteaand the Jail for months.

Thus, setting aside the ultimate question of whether there was a legitimate medical
for full time use of a wheelchair, the record wibpkrmit a reasonable jury to conclude that a
failure to treat his alleged mobility impairment wadtesult in further significant injury or the
unnecessary and wanton infliction of pairdétt 439 F.3d at 1096 (citation omitted). That is,
evidence would permit a finding that plaintiff hegime form of a mobility impairment that “a
reasonable doctor or patient wddind important and worthy of comment or treatment,” or th
“significantly affect[ed] [his] ddy activities,” or that caused im “chronic and substantial pain.’

McGuckin 974 F.2d at 1059-60. Severalessupport this conclusion.

Drs. Bauer and Sahba argue that he did ne¢ laa objectively serious medical need. K

his part, Dr. Bauer contends thas findings show that he ditbt have an objectively serious
medical need. ECF No. 140-7 at 14-20. Furtheemuoe asserts thathar medical providers

(i.e., Dr. Sotak, Dr. Ko, and Nurseo@zalez) corroborated his findingkl. at 20—22. However,

Dr. Bauer disregards the sigidince of plaintiff's evidence, afuding the CDCR'’s determinatign

of him as disabled just two weekstv@ he was transferred to the Jdilis for a jury at trial, not

® Akhtar v. Mesa698 F.3d 1202, 1213 (9th Cir. 2012) @hity verification form stating
that prisoner was “mobility impaired” and required a “bottom bunk” and “ground floor cell”
stated valid claim that he had abjectively serious medical neetjjory v. Miranda No. 2:12—

cv—2902 AC P, 2014 WL 172635, at *4 (E.D. Cal. J#).2014) (“Because plaintiff alleges . . |

mobility impairment . . . and chronic and sulbbsi pain, his knee conditn plainly constitutes
serious medical need.eport and recommendation adopt&f14 WL 897125 (E.D. Cal. Mar.
6, 2014);Stringham v. BickNo. 2:09—cv-0286 MCE DAD R2013 WL 5603466, at *46 n.2
(E.D. Cal. Oct. 11, 2013) (“[A] reasonable jurautd conclude that plaintiff's . . . mobility
challenges . . . constitute objectigerious medical needs.” (citidcGuckin 974 F.2d at 1059-
60)), report and recommendation adopt@d14 WL 1270549 (E.D. Cal. Mar. 26, 201@gstle
v. Scribner No. 1:04-cv-06624-SMS PC, 2008 WL 7524&i*8 (E.D. Cal. Mar. 19, 2008)

(“Plaintiff is unquestionably a disabled inmatéhwpermanent mobility impairment to his lowef

extremities.”);cf. Bontemps v. Sotako. 2:09—cv-2115 LKK EFB 2013 WL 178210, at *10

(E.D. Cal. Jan. 16, 2013) (citation omitted) (“[D]epny mobility impaired inmate of wheelchajir

and appropriate footwear, while bentinues to suffer pain andumny, may constitute[] deliberat
indifference.”),report and recommendation adopt&®13 WL 632702 (E.D. Cal. Feb. 20, 201
Keel v. Early No. 1:99-cv-06720-AWI-SMS PC, 2010 WB76405, at *5 (E.D. Cal. Nov. 22
2010) (*A prison official’s failire to provide accommodatiofes a disabled inmate may

constitute deliberate indifference to the inmasaifety in violation of the Eighth Amendment.”).
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a judge on summary judgment, fteeigh [this] evidence and deteima the truth of the matter.”
Anderson477 U.S. at 249.
Dr. Sahba tersely argues thpddintiff was not mobility impaired based on Sahba’s

medical findings. ECF No. 138-1 at 13-14. Furtbbg contends that hisedical records do n¢

show why he “had been previdyprescribed a wheelchaird. at 14. But, again, the threshold

guestion is not whether a wheelahaas medically indicated. Rathdris whether plaintiff had
medical need at all. The record includes erk indicating etiologies for his alleged mobility
impairment (e.g., fractured pelvis and car crasig the significance of ihevidence cannot be
ignored. Accordingly, a jury could reasonably dode that plaintiff hd an objectively serious
medical need. But, as discussed below, a serious medical neethis @otl of the inquiry on
these summary judgment motions.

2. Whether Drs. Bauer and Sahba Were Deliberately Indifferent to

Plaintiff's Medical Needs

a. Dr. Bauer

While the facts are clearly in dispute, the record before the court cannot permit a fin]
that Dr. Bauer was deliberately indifferentpiaintiff's medical needs. Despite plaintiff's
voluminous evidence and argumerite case boils down to argle difference of medical
opinion.

As to the need for a wheelchair, Dr.ugs declares that, on October 28, 2009, after
plaintiff declined to be examined, Dr. Bauer inquinet plaintiff’'s medicalistory at the Jail.
This inquiry revealed that platiff had previously been houseatithe Jail and did not need a
wheelchair during part of that time. Later thal/, Dr. Bauer observedagphtiff's legs and did
not detect any atrophy. Whilegnhtiff disagrees as to atrophy in his lower extremities, the
evidence nonetheless compels the conclusiorthaauer’s contrary finding reflected his
honest medical judgment.

Plaintiff contends that Dr. Bauer harbom@aimosity against plaintiff because they
previously had a “heated argument” when pléimtitially declined to be evaluated. Plaintiff

suggests that this animosity induced DruBato make erroneous—and perhaps dishonest—
28
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medical findings® But plaintiff does not mvide any factual detaibmut the alleged argument
other evidence supporting the asiea that it occurred and thatsidual animosity from the
argument, rather than Dr. Bauer’s sincerell pgofessional opinion, aounts for the reported
findings as to plaintiff's lower extremitiesSuch vague and unsupported assertions are

insufficient to create a triable issue of fad¢tylor, 880 F.2d at 1045.

Additionally, plaintiff contendshat it was impossible for DBauer to tell whether he had

atrophy in his legs because he wore loogejtcotton pants. DBauer not only declares
otherwise, but he came to the same conclusio@anber 31, 2009—just three days later. Th
even if Dr. Bauer’s observation was inaccurate ,@hidence does not support the conclusion
he did not truly believe that theneere no objective signs of atrophy.

At the October 31 examination, Dr. Bauer founaimiff to be an inconsistent historian
who changed his story and reason why he reqaingtleelchair. While plaintiff disputes this
characterization of their convetgm, the dispute is neither geneinor material. Dr. Bauer did
not base his decision to cancel a wheelgh@@scription only on hisriding that plaintiff
provided an unreliable medicalsiory. Rather, he specificalbbserved on medical examinatio
that plaintiff “had normal muscle tone throughout, and a negative Babinski reflex,” meanin

he had “no signs of muscle weakness, musclaaéficits, or coordination losses in the low

extremities.” ECF No. 140-4 at 6. Further, Dr. Badeclares that plaintiff “appeared to be qyi

fit [with] a muscular build.”1d. Additionally, Dr. Bauer observed that, while plaintiff “lifted hi
legs off the ground” when being taken upstaiesstated during the exam that he “could not
move his legs off the floor.Ild. Based on his observatioasd medical findings, Dr. Bauer
declined to give plaintiff a wéelchair. Dr. Bauer discusse@d$e findings and conclusions with
Dr. Sotak, who agreed with them. Theref@een if one were to assume that Dr. Bauer

mistakenly concluded that plaiffitvas a poor historian or did noeed a wheelchair, there is n

evidence upon which a reasonable jury could condioaieDr. Bauer’s statl conclusions do not

i

19Dr. Bauer disputes plaintiff’characterization of a “heatacgument” and states simpl
that plaintiff was argumentative and refds¢e be examined. ECF No. 164 at 110, 112.
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reflect his honest medical judgment, notwithstiag plaintiff’'s conclusory statements to the
contrary.

Other factors support the conclusion thatBauer was not deliberately indifferent to
plaintiff's medical needs. Based on his findirigsn the October 31 examination, he conclud
that a wheelchair was conimdicated because it might causen “severe muscular and
neurological deficits due to prolonged non-uséedlthy, normal, and necessary muscles of t
human anatomy.” ECF No. 140-4 at 7. Furtldespite his finding that a wheelchair was
unnecessary and potentially harmful, Dr. Baaecommodated plaintiff by prescribing him a
wheelchair for prolonged distargcée.g., court appearance$). These facts, which are not
reasonably in dispute, undercut the inferene¢ br. Bauer knew of andeliberately disregarde
excessive risks to plaintiff's hith. Rather, they compel themclusion that he honestly believe
that his orders promoted his health.

Subsequent events also support the cammtuthat Dr. Bauewas not deliberately
indifferent to plaintiff's medical needs. Movember, 2009, he was informed by Nurse Gonz
that plaintiff was observed sqtiag and speaking into his toileHe was further informed by
deputies that plaintiff was obssed exercising in his céft.

Dr. Bauer’'s January 23, 2010 updaigplaintiff’s medical orderdikewise, shows that hg

D
o

=

d

hlez

was not deliberately indifferent. He found that plaintiff could walk and needed a wheelchajr only

to go to court. ECF No. 140-4 at 8. He mads tipdate in response . Sotak’s medical cha
entry that plaintiff was hoardingain medication in his cellld. Plaintiff dispuées that he was
caught hoarding prescription pain medicatioreslaring they were onlgver-the-counter pain

pills. ECF No. 164 at 55, 79. Whether the pain wegtthns were prescriptiaor not is beside th

1 plaintiff disputes these accusations and eods that they are hearsay. However, th

hearsay rule does not bar evidetwiered not to provide the truthf the matter asserted but . .|.

to show [a party’sktate of mind.”United States v. Makhlout@90 F.2d 1400, 1402 (9th Cir.
1986) (citing Fed. R. Evid. 801(c); McCorrkis Handbook of the Law of Evidence § 249, at
733-34 (3d ed. 1984)). Here, the issue is whetheB&uwer was “subjectively aware of the ris
to plaintiff's health. Farmer, 511 U.S. at 829. The information relied on by Dr. Bauer bears
directly on that issue. Thus glstatements are admissible how whether he actually believed
that plaintiff needed a wheelchair, andyhundermine any inference that he did.
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point. Again, the question is whether, in Bauer's honest medicapinion, plaintiff had
chronic lower-extremity weaknesses requiring full-time use of a wheelchair for mobility. T
plaintiff was hoarding his pain medication efyskind was “a strong indit¢@n that [he did] not
have chronic pain as claimed.” ECF No. 148t8. Moreover, Dr. Sotak’s chart entry notes
that, consistent with Dr. Bauer’s prior findingdaintiff was observedtanding up and that he
was malingering. These observations, even if assumed to be partially mistaken, buttress
inference that Dr. Bauer did not subjectivbblieve that he needed a wheelchair.

Dr. Bauer’'s February 24, 2010 examinatfarther demonstrates that he was not
deliberately indifferent to plairffis health. Plaintiff reported that chronic hip pain was causir
his inability to walk, a complaint which Dr. Bau®und inconsistent with pintiff's statement in
October 2009 that it was back ahegh pain that prevented hinofn walking. Dr. Bauer offere
to order X-rays of the hip, but plaintiff refuseRlaintiff disputes these assertions but fails to
submit evidence from which a reasonable inferexoegd be made that DBauer did not rely on
that information or actually makbese findings. On the record befd@he court, a reasonable fj
finder could only conclude that the reasoredext by Dr. Bauer for denying the wheelchair
reflected his “honest medical judgmenidckson90 F.3d at 332.

Plaintiff's counterarguments lack merit. ldegues that Dr. Sahba’s determination on
October 30, 2009 that he required/laeelchair shows that Dr. Bausas deliberately indifferent
to his alleged need for one. Similarly, hgwes that that Dr. Sdts May 4, 2010 decision to
grant his request for a wheelchair shows BratBauer’s discontinuation of his wheelchair
prescription was deliberateindifferent. However, these alledjg contrary opinions reflect, at

best, disagreements of medicalropn between Dr. Bauer and otlumctors. Mere differences

opinion between doctors, without more, do not prove deliberate indifference. Moreover, Dr.

Sotak declared that he granted plaintiff's reqgesthat custody staff didot have to constantly
deal with his theatrical crawling on the flod?laintiff has submitted no evidence from which &
juror could reasonably far otherwise.

Plaintiff also contends th&ir. Bauer disregarded his medi records from other penal

institutions. These records, he contemsved that he needed a wheelch&eeECF No. 22 at
31
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7; ECF No. 164 at 42, 69, 95. But, assuming BraBauer had access to these records, his
contrary findings reflect a mere disagresnof medical opinion between Dr. Bauer and
plaintiff's previous medical providers. Plaiffis evidence does not show that Dr. Bauer’'s
contrary opinion “was medically unacceptabteler the circumstances” and formed “in
conscious disregard of an excessiisk to [his] health.”Jackson90 F.3d at 332 (citations
omitted).

Further, plaintiff contends that Dr. Bauersadeliberately indifferent to the need for a
wheelchair because he and othedioal staff saw plainff crawling around the prison. But, to
reiterate, the evidence shows that Dr. Bauendidactually believe that plaintiff was disabled
and in need of a wheelchair. That plaintifisted on crawling does not create a genuine disj
as to whether Dr. Bauer has misrepresentedlinisal observations aneatment judgments an
was instead deliberately indiffereto plaintiff's health.

Additionally, plaintiff contendshat he was prescribed a @gichair and physical therapy
when he returned to DVISeeECF No. 140-5 at 30; ECF No. 164 at 129-30, 255, 295-96, 3
In his opinion, this shows that Dr. Bauer ioperly cancelled the pregations for a wheelchair
and physical therapy. However, assuming thiauis, the evidence stdhows that Dr. Bright

examined plaintiff on November 3, 2010 and found tieatvas not disabled and did not requir

bute

d

00.

E a

wheelchair. ECF No. 140-5 at 32—-33. Suwjusntly, on December 8, 2010, the CDCR removed

him from its disability placement progrand. at 31. Thus, the evidence is conflicting as to
whether plaintiff was diagnosed as disabled winemeturned to DVI. lany event, even if
plaintiff established his version of the fadtse evidence shows a mere difference in opinion
between Dr. Bauer and subsequent mediaatigers, which does naimount to deliberate
indifference.

Plaintiff also stresses that he was prescrimethadone when he ldfie Jail and returnec

to the custody of the CDCR. ECF No. 164 at#Y4. This, in his opinion, shows that Dr. Bauer

inadequately treated the pain caused by higadlenobility impairment. But this argument
disregards the undisputed fact that he eaght hoarding medicat in his cell, which

precluded Dr. Bauer from pregung methadone underilpolicy. And, while plaintiff disputes
32
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that he was hoarding methadone, a reasonatdegould only conclude that Jail officials
believed otherwise. Moreover, he acknowledgesttbatceived other pamedications at the

Jail despite the hoarding incident. ECF No. 4683-84, 281. These facts could not enable

oD

jury to reasonably conclude that Dr.uga’'s medical judgment that a wheelchair was
contraindicated amounted to deliberate indifference.
Finally, plaintiff contends thahe grievance coordinatorddnot address his complaints

and improperly denied his grievanbased on Dr. Bauer’s inpubeeECF No. 164 at 91.

Likewise, he avers that Dr. Bauer’s “influence” caused him to experience further “harassmient ar

retaliation.” 1d. This argument rehashes his FA&stendment retaliation claim against Dr.
Bauer, which the court already dismissed. ECF No. 24 at 2.
For these reasons, summary judgment shoulgréated to Dr. Baueon plaintiff’'s claim
of deliberate indifference to medical needs.
b. Dr. Sahba
The record as to Dr. Sahba indicates that 8b0, was not deliberately indifferent to

plaintiff's medical needs. The record does sigtport plaintiff's contention that Dr. Sahba found

174

at the October 30, 2009 examination that he disabled and required full-time wheelchair use
and, therefore, allowed him to keep his wheelchRiather, the recorshows that Dr. Shaba
“allow[ed] [plaintiff] to keep his wheelchafor the time beingbecause she “could not . . . rule
out that he was feigning his conditionECF No. 138-4 |1 13-14 (emphasis added).
Similarly, plaintiff asserts that Dr. Shapeomised at the same examination not to

discontinue his wheelchair presdrgn. But assuming that plainti¥fas actually able to extract

-

that verbal promise at the examination, the weddieports fail to show any medical reasons fd
reissuing a prescription for a wheelchair. Furtp&intiff’'s assertion of a “promise” is vague
and conclusory and, in the context of the reaw@ whole, does not ressbly support a finding
that Dr. Sahba concluded that plaintiff hagesmuine medical need for a wheelchair but was
indifferent to that need.

Moreover, even had Dr. Sahba made thigelle‘promise,” the evidence fails to show

that she was “responsible for” reversing Dr. Baudecision to cancedlaintiff's wheelchair
33
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prescription. SeeMcGuckin 974 F.2d at 1062. Dr. Sahba deek that she was the sole
physician assigned to 2 East/2 Medical or MD Sick Call. Therefore, she asserts that she *
work with Dr. Bauer[] or oversee his workECF No. 138-1 at 12. Plaintiff has offered no
contrary evidence beyond his vague and concluassgrtion that Dr. Sahba promised plaintiff
that Dr. Bauer would not take his wheelchair.

Nor do medical records as to Dr. Sahba’s three subsequent examinations (Februar
2010, March 26, 2010, and May 20, 2010) suggest delibediteerence. At each one, plaintiff
complained of various ailments unrelated t® &ieged mobility impairment and need for a
wheelchair. Dr. Sahba declares that skated them, ECF No. 13814 16—24, and plaintiff hag
offered no evidence showing otherwise.

Granted, he asserts thatdsked for a wheelchair at the February 19, 2010 and Marci
2010 examinations. But plaintiff points to nothinghe medical recosdpertaining to those

exams indicating the need for one, and Dr. Saldes “not recall having any conversations wi

[him] about his wheelchair ef after October 30, 2009.1d. § 27. Plaintiff also asserts that Df.

Sahba had access to his medieagbrds during these examinatipaaggesting that something i

those records should have caused her to concladleldintiff had a legitirate medical need for

wheelchair. She disputes the assertion as tesadtodhe records, declag that she “was not the

physician assigned to review [his] medicacords from DVI or San Quentinid., but the dispute
is immaterial. The records do not show a ctdimical finding ormedical diagnosis and

judgment that a wheelchair was indicated. Thudjingtin those records (even if available to

did no

y 19,

N 26,

|

—

h

a
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Sahba at the time) show that either she or DueBavas deliberately indifferent to a genuine need

for the chair. As Dr. Sahba noted, during the October 30, 2009 examination, she could ng
out that plaintiff was malingeringNonetheless, in light of plaintiff's continued pressing of the
matter, she allowed him to keep his wheelchair tif@r time being.” That would hardly enable
jury to reasonably conclude that Dr. Shalotually determined that plaintiff needed the
wheelchair but was indifferg to that need.

By the time of his May 20, 2010 consultatiith Dr. Sahba, Dr. Sotak had already

allowed plaintiff to have a wheelchair. And.[3ahba declares that she responded to all of
34
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plaintiff's medical complaints during this congatlon, including his desirfor physical therapy.
ECF No. 138-4 {1 20-24. Therefore, Dr. Sahbat®ns at this constation do not suggest
deliberate indifference.

Liberally read, plaintiff's papers might suggehe argument that Dr. Sahba’s prescript
of physical therapy at this evaluation shows 8t could have prescribadvheelchair earlier.
But, as noted, she did not work with Dr. Baoeoversee his work, and plaintiff's evidence do|
not show otherwise. Furthermoreis speculative to infer from the simple fact that Dr. Sahbeé
prescribed physical therater Dr. Sotak approved a wheelchtiat she could have prescribe
a wheelchair before his approval.

Plaintiff might respond that Dr. Sahba could have presciibgdical therapy, as oppos¢

on

€S

d

od

to a wheelchair, earlier. Kever, plaintiff himself statethat Dr. Bauer cancelled the wheelchgir

and physical therapy prescriptions on October 31, 2009. And, to reitemvidence compels
the conclusion that Dr. Sahba could not reverse Dr. Bauer’s decision. Thus, a reasonable
finder could only conclude that Dr. Sahba’s dem to prescribe physictierapy at the May 20
evaluation was incidental to Dr. Sotak’s Méawapproval of the wheelelr. Accordingly, a
reasonable jury could not conclude from this rddbat Dr. Sahba was deliberately indifferent
plaintiff's medical needs by not prescnlgi physical therapy ibween October 31, 2009
(cancellation of wheelchaprescription) and Ma4, 2010 (re-approval).

Plaintiff's counterarguments lack merit. ldentends that he told Nurse Practitioner
Austin on three occasions that he needed t@seBahba about his alleged need for a wheelc
and physical therapy and that she relayed his concerns to hdnerf-bhe contendat Dr. Sahbg
saw him crawling around the prisonchfailed to help him. Both of these arguments fail for th
reasons stated above. In short, the evidentesngrd simply cannot support a conclusion that
Sahba actually drew the inference that pl#ineeded a wheelchair and physical therapy.

For these reasons, the record before thet @oauld not permit a reasable jury to find

that Dr. Sahba actually knew of and disreigar excessive risks to plaintiff's heatth.

12 None of the parties has argued tBastrq see suprat 23 n.6, created a “reckless
disregard” standard for a pretridetainee’s claim for deliberate indifference to medical need:
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Accordingly, summary judgment should be grarte®r. Sahba on plairitis claim of deliberate
indifference to medical need$.

C. Fifth Amendment—Excessive Force

1. Discussion

The Due Process Clause of the Fourteentledment applies to a pretrial detainee’s
claim against a state actor for excessive fofeee Kingsley v. Hendricksal35 S. Ct. 2466,
2470-71, 2473, 2475 (2015). These prodes are “potentially more expansive” than those
under the Eighth Amendmeniendiola—Martinez v. ArpaidB36 F.3d 1239, 1246 n.5 (9th Cir
2016) (citations omitted). Under the Fourteeithendment, “courts must use an objective
standard” to decide whether “forceliberately used is . . . excessiveKingsley 135 S. Ct. at
2472-73. Under the Eighth Amendment, by conteastessive force claims have both objecti
and subjective elementsiudson v. McMillian503 U.S. 1, 8 (1992%ee also Chess v. Dovey
790 F.3d 961, 972 (9th Cir. 2015) (the SupremarChas “adopted a heightened subjective
standard for excessive force claims-ahtious and sadistic[ |” (citingVhitley v. Albers475 U.S.
312, 320-21 (1986))).

Under the Fourteenth Amendment, “olijee reasonablenessrtis on the facts and

circumstances of each case particular caB@gsley 135 S. Ct. at 2473 (citinGraham v.

833 F.3d at 1071. But plaintiff's claims would faileevwere this the case. “Reckless disrega
would require him “to prove more than neginge but less than subjective intent[lfl. Here, as
the preceding discussion demonstrates, pfstlaims boil down to mere disagreements of
medical opinion and are, at best, suggestiveegfigence and do support a finding of delibera
indifference.

13 Because the deliberate indifference claamainst Drs. Bauer and Sahba fail on the
merits, it is unnecessary to corsidheir argument that theyeaentitled to qudied immunity.
See Pearson v. Callahab55 U.S. 223, 236 (2009).

For the same reason the court need notvedor. Sahba’s exhaustion argument that
plaintiff did not mention her itwo relevant grievances that fied. Furthermore, while the
record reflects that the first grievance doesmention Dr. Sahba, considerable parts of the
second grievance are illegible. Additionally, ptdfrappears to state ithe second grievance th
he was improperly denied a reasonable accommodation and wheelchair accessible housir
Failure to exhaust is “an affirmative dege the defendant must plead and prov®iies v. Bock
549 U.S. 199, 218 (2007). Thus, resolving tlusstion on summary judgment on the basis ¢
the current record appears improper.
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Connor, 490 U.S. 386, 396 (1989)). The following nehaustive list of considerations guides

this inquiry:

the relationship between tineed for the use of force and the amount of force

used; the extent of the plaintiff's injuryny effort made by the officer to temper or

to limit the amount of force; thseverity of the security @blem at issue; the threat

rea_so_nably perceived by the officendawhether the plaintiff was actively

resisting.

Id. (citing Graham 490 U.S. at 396).

Courts must make this determination “frone ferspective of a reasonable officer on t
scene, including what the officer knew at timee, not with the 20/20ision of hindsight.” Id.
(citing Graham 490 U.S. at 396). Also, courts musttaunt for the legitimate interests that
stem from [the government’s] need to managef#eility in which theindividual is detained,
appropriately deferring to policies@practices that in th[e] judgmeof jail officials are needed
to preserve internal order and disciplared to maintain institutional securityld. (alteration in
original) (citingBell v. Wolfish441 U.S. 520, 540, 547 (1979)). Further, these factors are
applied here in the context of a summary judgment motion.

As discussed below, genuine disputes oveera issues of fact preclude summary
judgment on plaintiff's excessive force claim. If,iaswust, the court crediggaintiff’'s percipient
testimony and draws all justifiable inferencesis favor, a reasonable jury could conclude on
that record that Kinder’s esof force was excessive.

The inquiry as to factasne is whether the amouwit force Kinder used was
disproportionate to its need. dite is little dispute that plaifftwas disrupting the courtroom
proceedings by “pleading” with the judge at lem&ce to view his disability placement form.
ECF No. 139-4 at 42; ECF No. 170 at 3. Thisrasated at least some measure of force given
plaintiff's disregard of verbal structions. Thus, Kinder would Ilpestified in using that force
reasonably necessary to rem@laintiff from the courtroom and to handcuff hirdnited States
v. Burton 194 F. App’x 822, 824 (11th Cir. 2006) (mmriam) (deputy’s job was to “subdue ar
handcuff and individual who wdseing disruptive to court procdads”). While Kinder asserts

that he only used that level fairce, plaintiff, himself a percipnt witness, alleges much more
37
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force than that. He declares that, while drag him across the floor, Kder put him in a choke

hold/headlock and “chok[ed] him out.” ECF No. 1at34. Further, he deales that Kinder threv

him down the stairs, again cangihim to lose consciousnegs, and it is undisputed that he “fe

down the stairs,id. at 88. Additionally, he declares that he offered no resistance during the
incident. Id. at 4. Thus, taking his testimony as triaetor one weighs in plaintiff's favorCf.
Santos v. Gate287 F.3d 846, 853 (9th Cir. 2002) (citatiomitted) (“[E]Jven where some force
is justified, the amount actuallysed may be excessive.”).
Under factor two, a jury couldlso reasonably conclude that Kinder’s use of force har
plaintiff. Plaintiff declares that he “came tothé middle landing of theats in pain.” ECF No.
170 at 4. Subsequently, he was transported tte/iSBeneral Hospital. Kinder states that his X
rays revealed no injury. ECF No. 139-3 atWhile there are no x-ray iages depicting bone of
other injury, the medical records from that v&ate that plaintiff's back showed “mild diffuse
tenderness to the T-spine anddf#ne,” and he was diagnosed wifa]cute cervical strain” and
“[c]hronic neck and back pain.” ECF No. 1707&-73. Further, the records show that he wa
“medicated” with “Tylenol 975 mg” and takeback to the Jail “via wheelchairld. at 74—-76.
Additionally, he asserts that Dr. Sahba treated him for chronic “nerve pain in his leg and n
exacerbated by the alleged assadltat 20, which included prescribing him with MS Contin
(morphine) and Naprosyid. at 20, 78see also idat 132-33, 137-44, 161-66. Moreover, he
asserts that Kinder’s force caused or exacerlsgeeral physical and mental conditions. The)
include: “abrasions to hisead, leg[s], and neckid. at 17; headaches, nightmares, and proble
sleeping and eatinggd. at 132-34, 146-47, 149, 153, 155, 159; and “serious and extensive
pain,”id. at 17, including PTSD and depressimhat 21, 110, 125-26, 113-16, 118-20, 132-
Thus, while it can be debated whether thageies are severe, they are more tdaminimisand
resolution of the question must be resolved byjuhe If a jury creditgplaintiff's testimony, it
could reasonably conclude the sustained back and neck pand exacerbation of previous
injuries.
1

i
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Under factor three, taking plaintiff's téstony as true, a jury could also reasonably

conclude that Kinder made little or no efforttémper or limit the amount of force. O’Brien and

Kinder declare that Kinder asked plaintiffleave the courtroom and that Kinder started
removing plaintiff after he did not respondtie request. ECF No. 139-4 at 42, 48. Plaintiff
declares that Kinder did not order him to leéive courtroom holding area (i.e., cage) and that

(plaintiff) did not refuse any such orddéCF No. 170 at 2—4. Which version to believe is

he

material to this claim and is a question that ningstesolved by a jury at trial and not on summary

judgment.

Similarly, the witnesses’ testimorag to factor four conflictsn material ways. According

to Kinder and O’Brien, plaintiff disrupted the peedings by asking the judgeorder the return
of his wheelchair, and it was imperative foe ieputies to restore order to the courtrddm.
Plaintiff declares that heid not refuse an order to leave twirtroom or resist Kinder’s efforts
to handcuff him. If a jury were to credit phiff's version, it could reasonably conclude that
plaintiff did not pose a severe security probledoreover, plaintiff declares that Kinder threw
him down the stairs. Kinder digfes most of plaintii's relevant factual ssertions, including that
he threw plaintiff down the stairs. In that redyaKinder suggests that plaintiff accidentally fell
down the stairs, declaring thalaintiff pulled away and “sliéh a slow and controlled manner
down [them].” Id. at 48. However, plaintiff declaresathKinder threatened to throw him down
the stairs as he was choking him, ECF No. 14) and he has not expressly disputed this

assertionid. at 7-8, 61-63, 68, 82. How plaintiff went dothe stairs is obviously a material

issue. Depending on which version a jury belietaxyuld reasonably conclude that Kinder used

unwarranted force leading to pi&iff's fall down the stairs. Thefore, similar to factor one, a
juror could reasonably find that the magnitude efglcurity problem did not warrant the leve
force applied in Kinder's response.

i

1 Kinder declares that plaintiff was sitting on the floor of the holding cage. ECF No
4 at 48. While he declares that plaintif&s “talking loudly . . . and waving his armsJ’, there
is no indication that he was otin@se disrupting the proceedings.
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Factors five (the threat re@sably perceived by the officer) édsix (whether the plaintiff
was actively resisting) favor plaintiff for the same@sons. In short, belimg plaintiff's evidence
and construing it favorably, he did not poseréosis threat and did not resist removal or
apprehension. Accordingly, treeare genuine issues for trial on his excessive force claim.

Kinder argues that plaintiff's assertion ttkahder threw plaintiff down the stairs “shoulg
be disregarded.” ECF No. 139-6 at 14. Kindentends that platiff “testified [at his
deposition] that he was uncamsus before he went downelstairs and did not regain
consciousness until he came to rest at the stair landing beldwTherefore, he concludes,
plaintiff is “unable to explaitnow he slid down the stairsid. However, plaintiff's deposition
testimony is not clear on this point. While he inliyistates that he lost consciousness “once
got to the bottom of the stairwell,” he also stathat he lost consciousness while Kinder was
choking him. ECF No. 139-5 at 5. He alsogoa to state that he does not know when he
regained consciousnessl. But the inconsistencies are not‘stear and unambiguous to justif
disregarding this evidencé&eeYeager v. Bowlin693 F.3d 1076, 1080 (9th Cir. 2012) (citatior
omitted). Rather, these observations go to thalatiég of his factual contentions, the evaluati
of which is “a jury function[.]” Anderson477 U.S. at 255%ee also Yeage693 F.3d at 1080
(citation omitted) (courts should escise caution in disregardingigdgnce on the ground that it
contradictory “because it is in tension with thenpiple that the court is not to make credibility
determinations . . . [on] summary judgmerit’).

Plaintiff purports to testifyn his declaration from higercipient observations and
experiences of the event. While Kinder will béesaio argue to the jurthat plaintiff's testimony
is not credible if it concludehat plaintiff was not consciownough to perceive what occurred
plaintiff's declaration presents adequate infaiiorafrom which a foundationan be made at trié
for a jury to hear and consider his accounwvbét occurred. Construed favorably, one can re

plaintiff's testimony to mean that he was goingnd out of consciousness, and that he was

=

he]

<<

—

S

[=—4

15 Also, Kinder argues that plaiff has made inconsistent statements about the manngr in

which he approached him and put him in a choélel. ECF No. 174 at 6—7. This argument fg
for the same reasons.
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conscious when Kinder allegedlyr¢tiv him down the stairs. Flwgrmore, assuming the truth of

the allegation that plaintiff washoked, a jury will be free to consider whether choking plaintiff

[®X

into unconsciousness was warranted. Additionallingff declares that Kinder had threatene
to throw him down the stairs while choking hirtf.a jury believes that threat was made by
Kinder just prior to plaintiff's fall or slide dowthe stairs, it could certainly conclude that
plaintiff's regaining consciousneasd finding himself at the bottom tife stairs was the result pf
the threat being acted upoBee Santos v. Gated87 F.3d 846, 851 (9th Cir. 2002) (“Simply
because [plaintiff] has no clear rdleation of the [force] which he contends caused his [] injuty
does not mean that his claim must fail as a matter of law.”).

Additionally, Kinder argues that plaintiff cannestablish that hevas injured. ECF No.
174 at 7-8. However, the extent of plainsffhjury is just one nonobligatory factor in
determining whether the foressed on him was reasonableln any event, as explained above
his evidence is sufficient to enable a juryital that the alleged force resulted in more tban
minimisharm to plaintiff. Kinder also argues thhé medical records alone do not adequately
substantiate the injuries, anatiplaintiff bases his claim of harm on his “lay opinion[l§l. at 7.
The argument is not well taken. Plaintiff magtiy as to his own experiences of pain, and
medical records are not “necessary to prove causation when the inferences to be drawn from th
facts are within the range of common experience of the jury memifges.Ziesmer v. Hagen
785 F.3d 1233, 1239 (8th Cir. 2015) (citation omiiteHere, viewing plaintiff's evidence
favorably, a reasonable jury could find in theefice of medical recatestimony that Kinder’'s
force caused many of the harms he alleges (effusdipain, abrasions, headaches, nightmares,
problems eating and sleepi, and depression).

Finally, Kinder states that, tjnder 42 U.S.C. [8] 1997¢e(e) glfalleged] lack of physical

injury means [p]laintiff's recovery . . . cannioiclude compensation for his alleged mental

16 SeeKingsley 135 S. Ct. at 2473ee alsdtricker v. Township of Cambridgel0 F.3d
350, 364 (6th Cir. 2013) (“In general, a plaintifed not demonstrate a physical injury [to
establish an excessive force claim]Tgkle v. United State511 F.3d 839, 845 (9th Cir. 2007)
(citation omitted) (“[PJointing of a gun at someone may constitute excessive force, even if |t does
not cause physical injury.”).
41
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distress.” ECF No. 174 at 10 n.2. Under § ¥48Y, a plaintiff must show more thda minimis
physical injury to recover for “mental or etronal injury sufferd while in custody.”See42
U.S.C. § 1997e(ekee also Oliver v. Kelle289 F.3d 623, 627 (9th Cir. 2002). Again, howeV
a reasonable jury could conclude that plaintiff suffered moreddaninimisphysical injury.
Therefore, summary judgment onstiissue in noappropriate.

Furthermore, plaintiff requests several reims, including nominal damages, punitive
damages, and “any additional relief that the tdeems just and equitable.” ECF No. 22 at 2
Section 1997e(e) does not bar such rel@fenning v. Miller-Stoyt739 F.3d 1235, 1238 (9th
Cir. 2014) (holding that § 1997e(eid not apply to plaintiff allging “various forms of physical

injury and discomfort,” and who sought “a daeltory judgment . . . , an injunction . . .,

compensatory damages, and other reli€l)yer, 289 F.3d at 630 (“To the extent that appellant

has actionable claims for compensatory, nominal or punitive damages—jpremised on viola
his [constitutional] rights, and nonh any alleged mental or emotional injuries—. . . the claims

not barred by § 1997e(e).”).

For these reasons, a reasondiner could conclude that ¢halleged force Kinder used gn

plaintiff was objectively unreasonable. Accmgly, Kinder’'s motion for summary judgment
should be deniel.

2. Qualified Immunity

Kinder also argues that qualified immunityedtds him from plaintiff's excessive force
claim. But Kinder’s argument is predicated ondlssertion that his version of what occurred,
plaintiff's, should be credited. Ishort, this issue algarns on disputed issue$ material facts.

i

17 See generallarnard v. Theobald721 F.3d 1069, 1076 (9th Cir. 2013) (alteration 2

citation omitted) (“We have held repeatedlgtthecause questions of reasonableness are not

well-suited to precise legal deterration, the propriety of a particular use of force is generall
issue for the jury.”)Santos 287 F.3d at 853 (citation omitte(fjW]e have held on many
occasions that summary judgment or judgmerat astter of law in excessive force cases sho
be granted sparingly.”);iston v. County of Riversid&20 F.3d 965, 976 n.10 (9th Cir. 1997)
(citing cases) (“We have held repeatedly thatreasonableness of ¢erused is ordinarily a
guestion of factor the jury.”).
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Qualified immunity protects government offds from liability for civil damages where
reasonable official would not have known tha ¢onduct violated a clearly established right.
Anderson v. Creightqrt83 U.S. 635, 638—-39 (1987). Irsodving questions of qualified
immunity, “courts engage in a two-pronged inquiry.dlan v. Cotton134 S. Ct. 1861, 1865
(2014) (per curiam). “The firgtsks whether the facts, takerthe light most favorable to the
party asserting the injury, . . . show tH&a@r's conduct violated a federal rightld. (citation
and bracketing omitted). “The second prongasks whether the right in question was clearly
established at the tingd the violation.” Id. at 1866 (citation omitted).

A right is “clearly establishedihen “the contours of the right [are] sufficiently clear th
a reasonable official would understand tivaat he is doing viates that right.”Anderson 483
U.S. at 640. Clearly establishkzdv should not be defined “at aghi level of generality”; rather,
it “must be particularized to the facts of the casé&/hite v. Pauly137 S. Ct. 548, 552 (2017)
(per curiam) (citation omitted). While this stiard does not require “asmadirectly on point,”
Ashcroft v. al-Kidgd563 U.S. 731, 741 (2011), courts typigahould identify analogous cases,
i.e., ones in which prison offials “acting under similar citenstances” violated the Eighth
AmendmentWhitg 137 S. Ct. at 552. To be aogbus, however, the case need not be
“materially similar.™®

In the Ninth Circuit, to assess whether a rightlearly establiskte courts first look to
“Supreme Court and Ninth Circuit law exiggi at the time of the alleged acCmty. House, Inc.
v. City of Boise623 F.3d 945, 967 (9th Cir. 2010) (citation omitted). Absent binding preced
courts should consider aklevant decisional lawCapoeman v. Ree@54 F.2d 1512, 1514 (9th
Cir. 1985). Unpublished cirduand district court decisns inform the analysisBahrampour v.
Lampert 356 F.3d 969, 977 (9th Cir. 200&yug v. Lutz 329 F.3d 692, 699 (9th Cir. 2003).
1

8 Hope v. Pelzer536 U.S. 730, 739 (200Xee alsdBrosseau v. Hauge®43 U.S. 194,
199 (2004) (per curiam) (stating that, “in an @us case,” general legstndards may clearly
establish law “without a body @élevant cases” (citingope 536 U.S. at 738))Giebel v.
Sylvester244 F.3d 1182, 1189 (9th Cir. 2001) (citationitbed) (“[E]ven if there is no closely
analogous case law, a right can be clearlgt#shed on the basis of common sense.”).
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In the Ninth Circuit, it was established ®¢tober 29, 2009 that “foe is only justified
when there is a need for forceBlankenhorn v. City of Orangd85 F.3d 463, 481 (9th Cir.
2007). Thus, “officers [may not] use excesdmee on an arresteetaf he or she has
surrendered, or is otherwise helpless, anthder complete control of the officersBarnard v.
Las Vegas Metro. Police Dep310 F. App’x 990, 992 (9th Cir. 2009) (unpublished
memorandum) (citingaLonde v. County of Riversid204 F.3d 947, 961 (9th Cir. 2000)).

It follows that “a reasonable ofer would have known that it vitled clearly established law tg
use a choke hold on a non-resisting stee who had surrendered . . Id’ at 993 Similarly, it
is clearly established that throwing a compligumbate down the stairs may constitute excessi

force?°

19 See also Seals v. Mitche®31 F. App’x 480, 481 (9th Cir. 2009) (unpublished
memorandum) (citations omitted) (verified comptalleging that officers “without any
provocation[] choked [the plairffj until he lost conscious” creadl triable issue of fact on
excessive force claimBullivan v. Allred 297 F. App’x 339, 342 (5th Cir. 2008) (triable issue
where officers allegedly “emplogea choke hold on [suspect] abbught him to the floor” even
though his only offenses where “sitting in dmeat patron’s chairrad walking away from
[officer]”); Gouskos v. Griffith122 F. App’x 965, 977 (10th Ci2005) (“post-arrest . . . choking
of plaintiff was constitutionallgxcessive in light of the fatat the plaintiff had made no
additional aggressive movestbreats toward officer” (citin@ixon v. Richer922 F.2d 1456,
1463 (10th Cir. 1991)))Young v. Prince George’s County, M&855 F.3d 751, 757 (4th Cir.
2004) (triable issue where officer grabbed conmplguspect, put him in a headlock, and threw
him to the ground);Drummond ex rel. Drummond v. City of Anahe®#3 F.3d 1052, 1059 (9th
Cir. 2003) (“[A]ny reasonable [officer] . . . shoutdve known that squeezing the breath from
compliant, prone . . . individual . . . involves a degof force that is gréar than reasonable.”);
Williams v. Bramerl80 F.3d 699, 701, 702, 704 (5th Cir. 1999) (genuine issue for trial whe
officer grabbed suspect’s throat and chokied even though he no longer posed a danger);
Valencia v. Wiggins981 F.2d 1440, 1441, 1445, 1447 (5th Cir. 1988)rming district court’s
determination that officers’ use of a “choke haftl other force . . . to subdue a non-resisting
[pretrial detainee] and render him temporauhconscious” constituted excessive foré@)apps
v. City of Oakland647 F. Supp. 2d 1129, 1158 (N.D. Cal. 200®)lding that officer used
excessive force when he put the plaintiff in a td@r hold” after he raised his hands above his
head to surrender).

20 ax v. City of South Bend49 F.3d 773, 774 (7th Cir. 2006) (summary judgment
improper on excessive force claim, partly becadBeen dragged plaintiff iown the stairs of th
courthouse”);Johnston v. City of Bloomingtph70 F.3d 825, 826 (8th Cir. 1999) (per curiam)
(triable issues where plaintiffsserted that the officers “choked him, threw him down the stai
and stepped on his faceBrice v. PimentelNo. 96-15824, 1997 WL 55401, at *1 (9th Cir. Fe
5, 1997) (unpublished memorandum) (summadgment improper where plaintiff and the
officers disputed whether they “pushfhim] down a flight of stairs”)Wilson v. Williams997
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Here, assuming plaintiff's testimony is true and taking the facts ilgtitemost favorablg
to him, the evidence would permit a reason#dde finder to concludéhat Kinder choked
plaintiff unconscious even though he was complant did not otherwise pes security threat.
It would also permit a finding that Kinder’'s unwarted use of force resutten plaintiff either

falling or being thrown down a flight ofats even though he was compliant and did not

otherwise pose a security threat. As of the détbe incident, it waslearly established—inside

and outside the Ninth Circuit—that such condeanstitutes excessiferce. Accordingly,
Kinder is not entitled to summary judgmdatsed on qualified immunity as to plaintiff's
excessive force claim.

D. Section 1983 Malicious Prosecutidh

F.2d 348, 349-50 (7th Cir. 1993) (triable issualetainee’s excessive force claim, partly
because he contended that he was “thrdawn a flight of concrete stairs’)uciano v. Galindp
944 F.2d 261, 262, 265 (5th Cir. 1991) (plaintiff steadexcessive force claim where he alleg

that officers “shoved him down the stairs®antiago v. Fentqr891 F.2d 373, 378, 385 (1st Cir.

1989) (noting that jury returnecerdict on excessive force alaiwhere officer grabbed suspect
and “pulled him down the stairs’Jpnes v. Lewjs874 F.2d 1125, 1127 (6th Cir. 1989) (exces
force claim based partly on allegatithat officers threw plaintiff dowa flight of stairs went to
trial); Edward v. ScarsellaNo. CIV S-03-2584 LKK KJM P2007 WL 987875, at *5 (E.D. Cal.
Mar. 30, 2007) (triable issue ommate’s excessive force claim,rjg because he averred that
officers dropped him as he wadrmgecarried down the stairsjlen v. FlowersNo. C 01-2147
TEH(PR), 2002 WL 31398702, at *3 (N.D. Cal.tO21, 2002) (allegations that officers
“purposely shoved [plaintiffl down stairs” shed that they used excessive ford@dyis v. Moss
841 F. Supp. 1193, 1197 (M.D. Ga. 1994) (plainti#y@iled on excessive force claim when
officer shoved him “down a flight of metal stsii even though he was “neither resisting nor
threatening” him).

2L Arguably, one can construe the seconeémmed complaint to assert both § 1983 ang
state-law malicious prosecution claimS8eeECF No. 22 at 22. However, the court found in it
screening order that plaintiff stated a “8§ 1988licious prosecution claim against defendant
Kinder.” ECF No. 24 at 2. This finding issnd. “Under California k&, a police officer is
granted statutory immunity from liabilitior malicious prosecution . . . Asgari v. City of Los
Angeles937 P.2d 273, 277 (Cal. 1998ge alscCal. Gov't Code 8§ 821.6 (“A public employee
not liable for injury caused by his instituting or prosecuting any judicial or administrative
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proceeding within the scope ostemployment, even if he acts maliciously and without probable

cause.”). Furthermore, the California Governntélaims Act (“the Act”) requires that a tort
claim against a public entity or its employeegpbesented to the California Victim Compensat
and Government Claims Board, formerly namezl$ttate Board of Control, no more than six
months after the cause of action accrues. Cal. Gov't Code, 88 905.2, 910, 911.2, 945.4, ¢
950.2. “The ... Act requires, as a condition precettesuit against a public entity, the timely
presentation of a written claim and the ra@tif the claim in whole or in part.Mangold v.
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“In order to prevail on a § 1983aim of malicious prosecutioas, plaintiff must show that
the defendants prosecuted him with malice antaout probable cause, and that they did so fd
the purpose of denying him equal protectiommother specific constitutional rightAwabdy v.
City of Adelantp368 F.3d 1062, 1066 (9th Cir. 2004) ¢adttion and citation omitted).

“Ordinarily, the decision to file a crimingbmplaint is presumed to result from an
independent determination on the part of theguowor, and thus, predas liability for those
who participated in the investigation or @lla report that resulted in the initiation of
proceedings.”’ld. at 1067 (citation omitted). “Howevghe presumption of prosecutorial
independence does not bar a subsequent § 1883 aainst state or local officials who
improperly exerted pressure on the proseckiwowingly provided misinformation to him,
concealed exculpatory evidence, or otherwise gadan wrongful or bad faith conduct that wa
actively instrumental in causing tiretiation of legal proceedings.Id. (citations omitted).

Nevertheless, conclusory allegations, stagdilone, that an offer knowingly lied or
misled the prosecutor “are insufficient to prevent summary judgm&hdrnan v. Tadlogk1
F.3d 1462, 1474 (9th Cir. 1994). Rather, “[t]o retha presumption of independent judgment
and to survive summary judgment on a malicipugsecution claim, a @intiff must provide
more than an account of the incident in question that conflicts withictteint of the officers
involved.” Newman v. County of Orang#57 F.3d 991, 995 (9th Cir. 2006ge also Slomar21
F.3d at 1474 (granting summary judgment toceffs when plaintiff di not “point to any
evidence of . . . fabrication, othemtinthe fact that [their] repontgere inconsistent with [his] ow
account of the incidents leiad to his arrest”).

Here, plaintiff has submitted insufficieavidence to rebuhe presumption of
prosecutorial independence. His primary evidenceKhater lied to the pysecutor is that their

versions of the incident conflicGeeECF No. 170 at 5. Grantdde asserts that Kinder knew

Cal. Pub. Utils. Comm’n67 F.3d 1470, 1477 (9th Cir. 1995§e alsdtate v. Superior Court of

Kings County (BoddeP0 P.3d 116, 123 (Cal. 2004). Thusstate a tort claim against a publi¢

employee, a plaintiff must allege compliance with the Adangold 67 F.3d at 147 &arim-
Panahi v. L.A. Police Dep'839 F.2d 621, 627 (9th Cir. 19880dde 90 P.3d at 123. Here,
plaintiff has not alleged suatompliance. ECF No. 22 at 23.
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him from his prior stintat the Jail and hadwendetta against himd. at 6. However, he
unequivocally stated at his depomn that he had no personal irgetions with Kinder before or
after the incident. ECF No. 139-5 at 3. Téfere, this assertion cannot defeat summary
judgment. SeeCleveland v. Policy Mgmt. Sys. Cqarp26 U.S. 795, 806 (1999) (citing cases)
(“[A] party cannot create a genuine issue of factby contradicting his or her own previous
sworn statement . . . ."Pliver, 289 F.3d at 629 (citation omitte@@Appellant cannot generate g
issue of material fact by providirgpntradictory statements.”). Plaintiff also alleges that “the
district attorney told [his] attorney . . . thae [J]ail was forcing the [prosecutor] to press
charges[] when [he] didn’t wamd.” ECF No. 22 at 16. But the only evidence of correspond
between plaintiff and the prosecutor is a lettewimich the prosecutor told plaintiff that the
charges were dismissed for insufficient evidence, and the prosecutor makes no such
representation in that letter. ECF No. 170 at Bdus, this conclusory allegation does not cre
a genuine dispute of material fact.

Moreover, a reasonable jury could not codelwn this record that plaintiff was
prosecuted to deny him a specific constitutional righe seems to allege that Kinder sought t
deny plaintiff his due process@ Eighth Amendment rightsSeeECF No. 22 at 22. But plaintif
does not explain how the prosecution furtheredé¢hends. Furthermore, “no substantive due
process right existsnder the Fourteenth Amendment to be free from prosecution without
probable cause.Awabdy 368 F.3d at 1069 (citations omitjedAdditionally, the “Eighth
Amendment’s protections [do] not attaghtil after conviction and sentenceGraham v.
Connor, 490 U.S. 386, 393 n.6 (1989) (citation omitte@herefore, the prosecution did not
deprive plaintiff of a specidi constitutional right.

Plaintiff has not establishexdgenuine issue for trail &s his claim that Kinder
maliciously prosecuted plaintiff. Accordinglsummary judgment for defendant Kinder shoul

be granted on this claiff.

22 Because no reasonable juror could find in fasfgplaintiff on his malicious prosecutid
claim, it is unnecessary to consider the argnithat Kinder enjoygqualified immunity. See
Pearson 555 U.S. at 236.
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IV.  Conclusion

Accordingly, IT IS ORDERED that:

1. Dr. Sahba’s motion to dte plaintiff's surreply (ECHNo. 159) is granted; and

2. Plaintiff's motion to supplementhopposition to Kinder’'s motion for summary
judgment (ECF No. 169) is denied.

Further, for the foregoingasons, IT IS RECOMMENDED that:

1. Dr. Bauer’s motion for summary juaignt (ECF No. 140) be granted,;

2. Dr. Sahba’s motion for summary judgnt (ECF No. 138) be granted,

3. Deputy Kinder’'s motion for summary judgment (ECF No. 139) be granted in
and denied in part, with the following results:

a. Summary judgment should bewgred to Kinder on plaintiff's
§ 1983 malicious prosecution claim;

b. Summary judgment should denied to Kinder on
plaintiff's excessivdorceclaim.

These findings and recommendations will blensitted to the United States District Jud
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. €document should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and serwatthin seven days after sereiof the objections. Failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.

Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153, 1157 (9th

Cir. 1991).
Dated: September 25, 2017.%%@/z(f%%—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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