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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JAMES HENRY FLOURNOY, No. 2:11-cv-2844-KIM-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

ERIC MANESS, et al.,

Defendants.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
U.S.C. § 1983. Defendants Sotand Sahba have filed motiotesdismiss plaintiff's Second
Amended Complaint. ECF Nos. 62, 63. In regsmplaintiff has filed a “Request” asking that
any ruling on Sotak’s motion be gpsned until the close of discoverECF No. 67, and an
opposition to Sahba’s motion, ECF No. 69. For the reasons that follow, it is recommendec
Sotak’s motion to dismiss be granted with keé&y amend and Sahba’s motion to dismiss be
denied.

1
1

! Such a delay is unnecessary, as “the inquiger Rule 12(b)(6) is into the adequacy
the pleadings, not the agigacy of the evidence.Solid 21, Inc. v. Breitling USA, In&G12 F.
App’x 685, 687 (9th Cir. 2013).
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l. BACKGROUND?

Plaintiff arrived at Sacramento Couriain Jail on Octobe?7, 2009. SAC at 7. He
arrived with a wheelchair, as the Californiadaetment of Correctionand Rehabilitation had
previously diagnosed plaintiff as a “qualifiatividual with a disabilitydue to being mobility

impaired . . . .”Id.

On October 28, defendant Bauer attemptezbtaluct a medical assessment of plaintiff.

Id. When plaintiff refused, Bauer allegedly offeredudtimatum: plaintiff could either consent

to the assessment or lose his wheelcHdir.Plaintiff asserts that he did not consent to the

assessment, and two hours later officers confiddatewheelchair and escorted him to a section

of the jail that did not ammmodate wheelchair usersl.

On October 29 and October 30, Sotak and Sadipaescribed plaintiff's wheelchair ang
informed him that he could keep it until his medical records arrilebcat 8. On October 29,
Sotak asked plaintiff to sign a consent form s ®Botak could obtain plaintiff’'s medical recor
from Sutter General Hospitald. at 14. When plaintiff refusetd sign the consent form, Sotak
allegedly responded, “I don’t need ypearmission, I'll get them anyway.Id. at 15.

On October 31, plaintiff met with Bauer for another assessmeént?laintiff asserts that
at that assessment, he was able to stand fathpest to five seconds be®his legs gave out anc
claims that Bauer nevétless discontinued the eglchair prescriptionld. Plaintiff says he wa
without his wheelchair andawling across the jail's unsaizied floor for months.id. at 11. As g
result, plaintiff allegedl caught the flu and suffered severe depresdibnFive months after
Bauer discontinued plaintiff's wheelchair, Salatl@gedly saw plaintiftrawling across the floof
but “refused to take necessary measures . Id..at 12. Days after that incident, Sahba met v
plaintiff. 1d. at 13. Plaintiff says he reported unbe&aain after secorsdof standing, but
Sahba stated she could not help him with aelthair because she cdulot override Bauer’s
orders.Id. at 13.

1

2 This action proceeds on plaintiff's Second Amended Complaint (“SASSEECF No.
22. The following statement of facts is basatirely on the allegations in the SAC.
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The court screened plaintiff's SAC and foundtth stated a potentially cognizable Eighth
Amendment deliberate indifference claim agadefendant Sahba based plaintiff's alleged
need for a wheelchair, and a due procesapyiclaim based on defdant Sotak’s alleged
unauthorized access to plaintiff's medioatords. ECF No. 24 at 1-2; ECF No. 31.

Il. RULE 12(b)(6) STANDARDS

To survive dismissal for failure to statelaim pursuant to Rule 12(b)(6), a complaint
must contain more than a “formulaic recitatiortlué elements of a causéaction”; it must
contain factual allegations sufficient to “raeseight to relief abovéhe speculative level.Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). “The pleaglimust contain something more|. .
.than . . . a statement of facts that merebates a suspicion [of] a legally cognizable right of
action.” Id. (quoting 5 C. Wright & A. MillerFederal Practice and Procedu&1216, pp. 235-
236 (3d ed. 2004)). “[A] complaint must containfficient factual matter, accepted as true, to

‘state a claim to relief that is plausible on its faceAShcroft v. Igbal556 U.S. 662, 678 (2009)

=

(quotingTwombly 550 U.S. at 570). “A claim has faciabpkibility when plaintiff pleads factu
content that allows the court to draw the reabtmaference that the defendant is liable for the
misconduct alleged.’ld. Dismissal is appropriate basdther on the lack of cognizable legal
theories or the lack of pleading sufficidatts to support cognizable legal theoriBslistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990).

In considering a motion to dismiss, the dauust accept as true the allegations of the

174

complaint in questiortiospital Bldg. Co. v. Rex Hosp. Tr425 U.S. 738, 740 (1976), construg
the pleading in the light mo&dvorable to the party opposing tim®tion, and resoky all doubts in
the pleader’s favorJenkins v. McKeithen895 U.S. 411, 421 (1969). The court will “presume
that general allegations embrace those specifis that are necessary to support the claim.™
Nat’l Org. for Women, Inc. v. Scheid]é&rl0 U.S. 249, 256 (1994) (quotihgjan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992)).
Pro se pleadings are heldadess stringent standard thitinse drafted by lawyers.

Haines v. Kerner404 U.S. 519, 520 (197Byetz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir

1985). The Ninth Circuit has heldat the less stringent standard for pro se parties is now higher
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in light of Igbal andTwombly but the court still continues tmnstrue pro se filings liberally.
Hebbe v. Pliler 627 F.3d 338, 342 (9th Cir. 2010). Howewhbg court’s liberal interpretation of
a pro se litigant’s pleading mawpt supply essential elementsao€laim that are not pled?ena v.
Gardner, 976 F.2d 469, 471 (9th Cir. 199%¢ey v. Bd. of Regents of Univ. of Alas&&3 F.2d

266, 268 (9th Cir. 1982). Furthermore, “[tjhe daamot required to accept legal conclusions

cast in the form of factual afi@tions if those conclusions canmeasonably be drawn from the

-

facts alleged.”Clegg v. Cult Awareness Netwod8 F.3d 752, 754-55 (9th Cir. 1994). Neithe
need the court accept unreasonable infergnor unwarranted dections of fact.W. Mining
Council v. Watt643 F.2d 618, 624 (9th Cir. 1981).
[ll. ANALYSIS

A. Sotak’s Motion to Dismiss

As noted above, the court screened the 8A€found that plairffis allegations were
sufficient to state a potentially cognizable quecess privacy claim ising out of Sotak’s
accessing plaintiff's medical records. ECF Ré.at 1-2; ECF No. 31. Sotak argues that the
court should dismiss plaintiff's claim against hoacause (1) plaintiff's S& fails to state a claim
against him, (2) plaintiff has not exhaustes &ilministrative remedies, and (3) plaintiff has
“never effectuated service upohim. ECF No. 62-1 at 4.

1. Right to Informational Privacy

Despite confronting the notion in three difat cases, the United States Supreme Court
has never held that the Constitution protects an individual’s right to informational priSaey.
NASA v. Nelsqril31 S. Ct. 746, 751 (2011) (“We assumihout deciding, that the Constitution
protects a privacy right of the sort mentione\halen[v. Rog 429 U.S. 589 (1977)] ardixon
[v. Administrator of General Service$33 U.S. 425 (1977)]."see also Nelsqgri31 S. Ct. at 764
(Scalia, J., concurring) (“A federal constitutional right to ‘informational privacy’ does not
exist.”). Itis unsurprising, then, that the scopa prisoner’s constitutia right to the privacy
of his health information is not clearly defineBee, e.g., Ismail v. Fulkersddo. SA CV 10-

00901-VBF-AJW, 2014 WL 3962488, at *14 (C.D. Calg. 12, 2014) (noting that the relevar

—

Ninth Circuit jurisprudence iansettled and confusing”).
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The case most relevant to the issue before the cdbett®n v. Mayber@10 F.3d 530
(9th Cir. 2010). Irseaton“[tlwo psychologists reviewedeaton’s medical records from prisor
and recommended that he be civilly commiti@ader California’s Sexually Violent Predator
Act]. They forwarded their evaluations ath@ supporting documents to the county district

attorney, who then filed a pgtin to commit Seaton.” 610 F.2d 533. Seaton challenged that

disclosure, claiming it violated his right to imfoational privacy under the Due Process Clause.

Id. In analyzing the issue,aNinth Circuit first noted:

To the extent that his constitutional claim attacks disclosure while
he was in prison serving his sente and for a penological purpose
relating to his imprisonment,e@ton’s claim falls within the body

of law regarding privacy for prisoners, the general principle being
that whatever privacy right he has may be overridden for legitimate
penological reasons.

Id. at 534. The Ninth Circuit thefjpin[ed] [its] sistercircuits in holdinghat prisoners do not

have a constitutionally protected expin of privacy in prison treatmergcords when the state

has a legitimate penological interest in access to théan.”

Interestingly, the first case cited in suppafrthat holding is a Third Circuit opinion that
stated the right in the affirmative: “We hold thlaé Fourteenth Amendment protects an inmat
right to medical privacy, subject to legitimate penological interef2®é v. Delie 257 F.3d 309,
311 (3d Cir. 20015. Unlike Doe v. Delig the diction inSeatorleaves open whether prisoners
have a constitutionally protectegpectation in prison treatment records even when the state
not have a legitimate penological interest in as¢egshem. Stated otherwise: the holding in
Seatoraddresses only the circumstances prisodensot have a constitutional right to
informational privacy. Subsequent qualifying sta@ats such as “[w]hater constitutional right
to privacy of medical information may existhd “[a]Jssuming for purpes of discussion that
Seaton has such a constitutionghti” arguably limit the holding dfeaton 610 F.3d at 539.
1

% The Ninth Circuit’s citation t®oe v. Deligin Seatorincludes a parenthetical with this
very guote.

es

does
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On the other hand, the Ninth Circuit also@ted: “Seaton did not plead any facts to
rebut the connection between disclosure of hsoprtreatment records and the State’s legitim
penological objectives during his custodyd. at 535. One district coulnas opined: “It is this
language that arguably opens the door to a ttatishal challenge to #disclosure of an
inmate’s medical records underaumstances where an inmateaus facts indicating there is 1
legitimate penological interest justifying the disclosur®’Neill v. Bannistey No. 3:12-cv-
00030-LRH (WGC), 2012 WL 696893t *6 (D. Nev. Aug. 29, 2012)O’Neill also details the
variance with which district courts throughoug ttircuit have analyzeslich constitutional
challenges aftefeaton See idat *7; compareDushane v. Sacramento County Jalb. 2:13-cv-
2518 EFB P, 2014 WL 3867468, at *5 (E.D. Galig. 6, 2014) (dismissing plaintiff's claim
without prejudice for failure to allegater alia, that there was no legitimate penological
justification for defendant’s conduahd Newman v. Poquettdo. CV 11-3866 ODW (MRW),
2012 WL 487116, at *3 (C.D. Cal. Jan. 12, 2012nldng defendant’s Rule 12(b)(6) motion
because plaintiff's complaint “alleged sufficient tbd show that the disclosure of his medica
information was unrelated to any penological interestth Huling v. City of Los Bano®869 F.
Supp. 2d 1139, 1155 (E.D. Cal. Apr. 19, 2012) (granting defendants’ motion to dismiss on
gualified immunity grounds because plaintiffenstitutional right of informational privacy was
not clearly established@ndO’Neill, 2012 WL 6968937, at *9 (dging plaintiff leave to
supplement his complaint with an informatibpavacy claim because defendant would be
entitled to qualified immunity othe grounds that “such a right wast clearly estialished at the
time the alleged conduct took place”).

2. Failure to State a Claim

Sotak argues that the SAC fails to statda@m against him because he had a legitimat
penological interest in accessingipitiff's medical records, “nagaly, continuity of care.” ECF
No. 62-1 at 5. While one can readily acceptphoposition that accessing medical records
necessary to rendering medical treatment is a legitimate penological interest, that is not w
plaintiff alleged in the complaint. The cowannot dismiss the SAC on the grounds that Sote

has proffered what he believes toekegitimate penological interesiee Knievel v. ESRS93

ate

o

D

hat
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F.3d 1068, 1076 (9th Cir. 2005) (explaining “the gaheule that courts, when ruling on a moti
to dismiss, must disregard fathtst are not alleged on the facetloé complaint or contained in
documents attached to the complaint”). Howe®egtonsuggests that the issue is not an
affirmative defense but rather, thatintiffs bear the burden alleging sufficient facts to show
the alleged accessing of the private information was not related to a legitimate penologica
interest. 610 F.3d at 53%e also NewmaR012 WL 487116, at *3 (“Th8eatonCourt put the
burden on the prisoner to pleatfs to rebut the connection beem disclosure of his prison
treatment records and the State’s legitimate penological objectives during his custody.”) B
the plaintiff has not allegeddhthere was no legitimate peagical justification for Sotak’s
allegedly unauthorized access of plaintiff's neadlifiles, it is recommended that Sotak’s motio
to dismiss the informational privacy claim be granted.

3. Exhaustion of Administrative Remedies

Failure to exhaust under the PLRA is “an affirmative defense the
defendant must plead and proveJones v. Bogk549 U.S. 199,
204, 216 (2007). In the rare event thdhailure to exhaust is clear

on the face of the complaint, a defendant may move for dismissal
under Rule 12(b)(6). Otheise, defendants must produce
evidence proving failure to exhaustorder to carry their burden.

In a few cases, a prisoner’s faié to exhaust may be clear from
the face of the complaint. However, such cases will be rare
because a plaintiff is not requiréalsay anything about exhaustion

in his complaint. As the Court wrote dones “failure to exhaust

is an affirmative defense under the PLRA, and . . . inmates are not
required to specially plead atemonstrate exhaustion in their
complaints.” Id. at 216. But in those rare cases where a failure to
exhaust is clear from the face of the complaint, a defendant may
successfully move to dismiss umdeule 12(b)(6) for failure to
state a claim.

Albino v. Baca747 F.3d 1162, 1169 (9th Cir. 2014) (en banc).
Sotak argues that the court should dismisgldien against him because this is one of
rare cases in which it is clear from the facéhef complaint that plaintiff failed to exhaust his

administrative remedies. ECF No. 62-1 at 5. Setelains: the SAC states that the Sacram

County Main Jail had a grievanceopedure, that plaintiff usetiat procedure to resolve his

on

peCaU

n

he

2Nto
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complaints against Sotak, and that Exhibit D to the SAC is the grievance that plaintiff filed
against Sotakld. at 5-6. Sotak notes that not odiyes Exhibit D not even mention his name,
but that it is dated October 28, 260649 day before plaintiff allegedly refused to sign the cons
form authorizing Sotak to obtapiaintiff’'s medical recordsld. at 6.

A thorough review of the SAdicates that—at least witiespect to the claim against
Sotak—this is an instance in which the failurextaust is clear from the face of the complair
Under the heading of “Exhaustion of AdministratRemedies,” plaintiff explains that he “useq
the . .. grievance procedure available at &aento County Main Jaib try and solve the
problems dealing with . . . Sotak.” SAC at 23ccArding to plaintiff, hépresented the facts
relating to this complaint” on October 28, 2008¢ dis grievance was denied the following da
Id. Plaintiff supports thesglaims with a citation to Exhibit D of the SAQd.; see also idat 32
(describing Exhibit D as “[g]rievances prog exhaustion of administration remedies for
defendants Bauer and Sotak”).

Exhibit D is in fact a completed “inmateigvance/suggestion” form bearing plaintiff's
name and signature and a date of October Z8).2The exhibit descrilseplaintiff's encounter
with Bauer on October 28, but does not mentiotalSor any unauthorized access of plaintiff’s
medical files. The other exhibits attached to the SAC do not mention Sotak’s allegedly

unauthorized access of plaintiff's medical files.

“In California, inmate grievances musgestribe the problem and the action requested.

Wilkerson v. Wheele772 F.3d 834, 839 (9th Cir. 2014) (citing Cal. Code Reg. tit. 15, § 308
Exhibit D to the SAC—which plaintiff clans “prov[es] exhaustion of administration
remedies”—does not comply with this basic requirement, as it makes no mention of any
unauthorized access of plaintiff's medical recorBgcause plaintiff's failure to exhaust his
administrative remedies as to the claim againstkdetelear from the facef the SAC, this claim
must be dismissed without prejudicgee City of Oakland, Cal. v. Hotels.com B2 F.3d 958,
962 (9th Cir. 2009) (“[F]ailure to exhaust admirasive remedies is properly treated as a cura
defect and should generally resulia dismissal without prejudice.”$ge also Albino747 F.3d at

1170 (“Exhaustion should be decided, if feasible, teefeaching the merits of a prisoner’s cla

—+

Y.
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If discovery is appropriate, ¢éhdistrict court may in its discretion limit discovery to evidence
concerning exhaustion, leaving uitater—if it becomes necesgsardiscovery directed to the
merits of the suit.”).

4. |neffective Service

Sotak also argues that plafhhas not properly served him because “[t]he U.S. Marsh
left copies of the summons and complaint vdth_ehr,” at the Sacramento County Sheriff's
Department, over two years after Dr. Sotak hased working for the Department.” ECF No.
62-1 at 4. Sotak “requests that the complaintreggdiim be dismissed” because such service
to comply with Federal Rule of Civil Procedutée) and has not been served within the 120 d
mandated by Rule 4(m)d.

Plaintiff does not dispute th&otak was not properly serve@8CF No. 67. But plaintiff
explains: “When [he] sent in his summonghe US Marshall [on] April 8, 2013, he left the
process in the care of the US Marshall andrassliservice was complete once he received th
recleilpt....” ECF No. 67 at 4pe also Puett v. Blandfqréll2 F.2d 270, 275 (9th Cir. 1990)
(holding “that an incarcerated pse plaintiff proceeding in formaauperis is entitled to rely on
the U.S. Marshal for service of the summons amdptaint”). Plaintiff requests that the court,
pursuant to Rule 4(m), extend tti@e for service because plaintiff has established good cau
failing to properly serve Sotak within 120 days of filing the compldlitht.

If plaintiff files a third amended complairthe court determines that service of the
complaint is appropriate for Sotak, and plaintié$ the required papeithe Clerk of the Court

will be directed to forward the appropriate documeotthe United States Marshal. In that eve

the court will grant an extension of the timecassary for the Marshal to complete the process.

B. Sahba’s Motion to Dismiss

As noted above, the court preusly screened thcomplaint and found that it stated a
potentially cognizable Eighth Amendment deldterindifference claim against Sahba based ¢
plaintiff's alleged need for a wheelchafteeECF No. 24 at 1-2; ECF No. 31. Sahba argues
the claim against her should be dismissed bedhgs8AC fails to state a claim against her an

because plaintiff has failed to exhaustdmlsninistrative remedies. ECF No. 63-1 at 3-5.

fails

lays

e

se for
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1. Failure to State a Claim

To succeed on an Eighth Amendment claim joegdd on the denial of medical care, a
plaintiff must establish that Head a serious medical need dhat the defendant’s response to
that need was deliberately indifferediett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gamhld29 U.S. 97, 106 (1976). A serious mebiesed exists if the failure to
treat the condition could resut further significant injury or the unnecessary and wanton
infliction of pain. Jett 439 F.3d at 1096. Deliberate indiéace may be shown by the denial,
delay, or intentional interferenedth medical treatment, or by tleay in which medical care is
provided. Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prisafficial must both be aware of facts from

which the inference could be drawn that a substantial risk of sdraosexists, and he must al

SO

draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if

he knows that plaintiff faces “a substial risk of serious harmrmd disregards that risk by failing

to take reasonable measures to abatddt.’at 847. A physician need not fail to treat an inma
altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial
884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conc
even if some treatment is prescribed, may constitute deliberate indifference in a particular
Id.

Sahba argues that the SAC'’s factual allegatiwlo not establish #t plaintiff had an
objectively serious medical need,tbat Dr. Sahba had a culpalskate of mind.” ECF No. 63-1
at 5. According to plaintiff, standing for jus¢conds causes his leggtee out and unbearable
pain. SAC at 8, 13. Plaintiff alleges thathatit his wheelchair—whicBahba allegedly allowe

plaintiff to continue usingfter an assessment on OctoB@r 2009—he had to crawl across the

e

jition,

case.

unsanitized jail floor for monthdd. at 8, 11. Contrary to Sahba’s argument, the SAC describes

an objectively serious medical need.
The SAC is also sufficient with respect tchBa’s deliberate indifferece. Sahba fails to
appreciate that “a factfinder magnclude that a prison officiithew of a substantial risk from

the very fact that the risk was obvioudzarmer, 511 U.S. at 84%ee also Harrelson v. Dupnik

10
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970 F. Supp. 2d 953, 979 (D. Ariz. 2013) (“The quessomhether the risk of harm . . . was sa
‘obvious’ that ignoring it amounted to deliberatdifference.”). The SAC alleges that Sahba—+
despite knowing that plaintiff needed a wheelchawvas not willing to provide plaintiff with a
wheelchair on October 31, 2009 or five mordfter that date. ECF No. 22 at 12-13.

Contrary to Sahba’s arquent, the SAC states an Eighth Amendment deliberate
indifference claim against Sahba.

2. Failure to Exhaust Administrative Remedies

Sahba also argues, mistakenly, that it is diesmn the face of the complaint that plaintif
failed to exhaust his administragivemedies. ECF No. 63-1 atsge Albinp747 F.3d at 1169.

The SAC states that plaintiff used théegance procedure at the Sacramento County
Main Jail in attempt to resolve his claims agal®ahba. SAC at 23 (citing Exhibit F). Exhibit |[F
is described as a “[g]rievanpeoving exhaustion of adminrstive remedies for defendant
Sahba.”Id. at 26. Exhibit F consists oivo different grievances. The first is dated January 29,
2010 and describes plaintiff's lack of successaaing Bauer or another doctor. The grievange
refers to a “health issue,” bdbes not provide any detail$he second grievance is dated
February 7, 2010, but is unreadable. Thus, as tdainExhibit F does not indicate that plaintiff
has exhausted his administrative remedieshie deprivation of his wheelchair.

But Exhibit D, a grievance dated October 2809, suggests that thaim was exhaustedl.
It describes the conversation in which Baueratered to discontinue plaintiff's wheelchair.
While it does not state that anyoaetually confiscated the wheelchat the bottom of the page
there is a notation by Sergeant Hufford statingr. ‘Bauer is in charge of your medical needs
Per his professional advigeur wheelchair is not needeand there is no medical need for yoy to
remain on the medical floor.Id. (emphasis added).

As noted above, “[ijn Califorai, inmate grievances must ‘describe the problem and the

action requested.”Wilkerson 772 F.3d at 839 (citing Cal. Code Reg. tit. 15, § 3084.2). Sahba is

correct that none of the exhibagtached to the SAtdentify him. The Ninth Circuit, however,
has made clear that “[n]either the PLRA itself tigg California regulations require an inmate [o

identify responsible parties or otherwise to signal who ultimately may be s8agg v.

11
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Kimbrell, 623 F.3d 813 (9th Cir. 2010). Exhibitddfficiently describes the problem, i.e.,
Bauer's threat to confiscate piéiff's wheelchair and plaintiff's need for the chair. Hufford’s
notation further indicates that plaintiff adequately communicated the problem and the actic
requested. Accordingly, it does not appear from taee of the SAC that plaintiff has failed to
exhaust his administrative remedies wispect to his claim against Sahba.
V. CONCLUSION

Accordingly, plaintiff may either (1) proce@uhly on the claims in the SAC previously

identified as cognizable, or (2) he may amend hisptaint to attempt to cure the deficiencies

the complaint’s allegations against Sotak. Plaintiff is not obligated to amend his complaint.

plaintiff chooses to proceed only on the claegsinst defendants Bauer, Kinder, and Sahba,
court will construe plaintiff's election as hisluntary dismissal of any remaining claims,
including those against defemd&otak, without prejudice.

Any amended complaint must be written or tyge that it is compte in itself without
reference to any earlier filed mplaint. E.D. Cal. L.R. 220. This is because an amended
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereaftas non-existent™) (quotingoux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)). Plaintiff may not chandke nature of this suit by allegy new, unrelated claims in an
amended complaintGeorge v. Smittb07 F.3d 605, 607 (7th Cir. 2007) (no “buckshot”
complaints).

1
1
1
1

* See als®&ECF No. 69 at 54 (a February 10, 2010yeplinmate grievace stating “[t]he
documentation in your medical filadicates you have been askd that a wheelchair is not
medically indicated at this time as you aréeab walk but are not willing to walk.”).

n

in

the
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V. RECOMMENDATION

For the reasons stated abpwes hereby RECOMMENDED that (1) Sotak’s motion to

dismiss (ECF No. 62) be granted with leavaneend, and (2) Sahba’s motion to dismiss (EC
No. 63) be denied.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: February 10, 2015.
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