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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMES HENRY FLOURNOY, No. 2:11-cv-2844-KIJM-EFB P
12 Plaintiff,
13 V. ORDER
14 | ERIC MANESS, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceedipip se, has filed this civil rights action
18 | seeking relief under 42 U.S.C. § 1983. The maittes referred to a United States Magistrate
19 | Judge as provided by 28 U.S.(636(b)(1)(B) and Local Rule 302.
20 On February 11, 2015, the magistratgge filed findings and recommendations,
21 | which were served on all partiaad which contained notice to ghirties that any objections to
22 | the findings and recommendations were to be filed within fourteen days. The findings and
23 | recommendations address two motions to dispone filed by defendant Michael Sotak, ECF
24 | No. 62, and one filed by defendant Glayol Salt@F No. 63. Defendant Sahba has filed
25 | objections to the recommended denial of hetiomato dismiss. Neither defendant Sotak nor
26 | plaintiff has filed objections tthe recommended grant of defendant Sotak’s motion to dismiss
27 | with leave to amend the claim against defendant Sotak.
28 || /I
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With respect to that part of tfiedings and recommendations to which no
objections have been raised, the court presuhasany findings of fact are correee Orand
v. United Sates, 602 F.2d 207, 208 (9th Cir. 1979). Where objections have been raised the
court’s review ide novo. See 28 U.S.C. § 636(b)(1)(C) and tal Rule 304. The magistrate
judge’s conclusions of law are reviewed de noSee Britt v. Smi Valley Unified School Dist.,
708 F.2d 452, 454 (9th Cir. 1983). Having carefulljiewed the file, for the reasons set forth
below the court declines taapt section IlI(A) of the findingand recommendations concernir
plaintiff's claim against defendant Sotakhe findings and recommendations concerning
defendant Sahba’s motion to dismiss will be adopted as modified herein.

DefendanBotak

Plaintiff’'s claim against defendant Skta “a due process privacy claim based
defendant Sotak’s alleged unauthorized accessiotiif's medical records.” ECF No. 74 at 3
(citing ECF No. 24 at 1-2; ECF No. 31). Defend8ntak seeks dismissal of this claim on thre
grounds: (1) defective sace of process; (2) failure to stah claim under Federal Rule of Civi
Procedure 12(b)(6); and (3) faituto exhaust admisiirative remedies prior to suit. The
magistrate judge recommends this claim be dised with leave to amend, finding that plaintif
has “not alleged that there was no legitimate penological justification for Sotak’s allegedly
unauthorized access of plaintiff's dieal files.” ECF No. 74 at 7, 12. The magistrate judge ¢
finds that plaintiff failed to exhast administrative remedies foiigttlaim. ECF No. 74 at 7-9.
Finally, the magistrate judge cdades that defective service orfeledant Sotak can be cured i
the event plaintiff elects to file a tdimmended complaint. ECF No. 74 at 9.

i

! This claim was raised for the first time in plaintiff's first amended compl&ninpare
ECF No. lwith ECF No. 20. If plaintiff failed to exhatiadministrative remedies for this claim
prior to filing his first amended complaint,d@ppears the claim would be dismissed without
prejudice but also withdueave to amend. The failure to exlshadministrative remedies prior
suit cannot be cured during the course of an actigae McKinney v. Carey, 311 F.3d 1198,
1199 (9th Cir. 2002)f. Cano v. Taylor, 739 F.3d 1214, 1220 (9th Cir. 2014) (administrative
exhaustion of claims raised for first time in amended complaint need only precede filing of
amended complaint, rather than original complas long as new claims were not included in
original complaint).
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This action is proceeding on plaintiff's second amended complaint (SAC), E(
No. 22. This complaint contains the following gl¢ions relevant to gintiff’'s claim against
defendant Sotak. At all times relevant to #ision plaintiff was confined at the Sacramento
County Jail (hereafter Jail) andfdedant Sotak was the Chief Medi Officer at the Jail. ECF
No. 22 1 3, 4. Plaintiff was transferred frtdme California Department of Corrections and
Rehabilitation (CDCR) to the Jail in Octol#609 for a court appearance. ECF No. 22 9.
Plaintiff was sent from CDCR with “his own @®nal wheelchair and medical record transfer
sheets listing all his medical necessities.” FB. 22 1 9. On October 28, 2009, plaintiff's
wheelchair was confiscated by officers atiad. ECF No. 22 1 12. On October 29, 2009,
plaintiff “was assaulted by an officer causingiptiff to go to an outside hospital in which
plaintiff was given another whestair at the hgstal.” ECF No. 22 § 12. On October 29 and
2009, defendants Sotak and Sahba “re-prescribedieelchair for plaintiff. ECF No. 22  12.

31. Defendant Sotak asked plaintdfsign a consent form, so that
Sotak could get plaintiffs medical records from Sutter General
Hospital on the day plaintiff wasrbwn down a flight of stairs by
an officer named Kinder (one tie defendants), on 10/29/09, after
plaintiff had just arrivd back to the jail.

32. Plaintiff was intending on By the Sacramento County Main
Jail after all he had we through in just two ds of being there.

Do to that fact, plaintiff refused to allow Sotak to get his medical
records from Sutter General hospital by refusing to sign a consent
for Sutter to release plaintiff's rdecal records to the Sacramento
County Main Jail (Sotak), buBotak responded by saying “I don't
need your permission, I'll get them anyway.”

33. Through Sotak’s own officiaindividual actions, violated
plaintiff's constitutional rights, when he falsely obtained plaintiff's

medical records from Sutter Geral Hospital on 10/29/09, without
plaintiff's permission.

ECF No. 22 1 31-33 (verbatitranscription).

The findings and recommendations settfoie legal principles that apply to
plaintiff's due process claim fonformational privacy. ECF N@2 at 4-6. In particular, the
United States Court of Appeals for the Nintliddit has held that “prisoners do not have a
constitutionally protected expetion of privacy in pson treatment records when the state ha

legitimate penological interest in access to the®edton v. Mayberg, 610 F.3d 530, 534 (9th
3
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Cir. 2010). The magistrate judgercactly finds that plaintiff hagiled to allege facts suggestin

an absence of legitimate penological justificafienSotak’s act of obtaining plaintiff’'s medical

records from Sutter Hospital without plaintifEensent, requiring dismissal of the claim. ECKF

No. 22 at 7. He recommends, however, that theidsahbe with leave to amend. ECF No. 22

9, 13. This court disagrees that the defe@iamtiff's claim against defendant Sotak can be
cured by amendment.

Defendant Sotak, the Chief Medical Offierthe Jail, sougtiaintiff's consent
to obtain records from Sutter General Hosptta, hospital to which plaintiff was transferred
after the alleged assault by defendant Kind&e ECF No. 1 § 18 ECF No. 22 | 33. Defenda
Sotak argues he “had a legitimate penological@stein accessing plaiff's medical records,
namely, continuity of care.” ECF No. 62-1 at 5. A significant part of the allegations in the
second amended complaint center on the allelg@rivation of a prescribed wheelchdtee,

e.g., ECF No. 22 11 9-15. Plaintidflleges that defendant Sotak was informed of the deprival

of the wheelchair and that deftant Sotak “wanted further camhation” so he ordered that

plaintiff “stay in the jail's infirmary until plaitiff's medical records arrived.” ECF No. 22 § 13|

Plaintiff also alleges he wasitg@n another wheelchair at thespital.” ECF No. 22 { 12. Thes
allegations are sufficient to give rise toiaference that defendant Sotak had a legitimate
penological purpose in requestin@iptiff’'s consent for the medical records: to confirm the

necessity for a wheelchdirPlaintiff could not now cure the féet in this by pleading an absen

% The original complaint makes clear, in a way the second amended complaint does
that plaintiff was transferred to Sutter Genétaspital after the allged assault by defendant
Kinder. As a general rule, once a complairg haen amended priorgaldings serve no functior
in the action.See Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir. 1992). However, while le
to amend must be “liberally granted,” that ridédempered by the additional requirement that
amended complaints “may only allege ‘other $ambnsistent with the challenged pleading.”
Reddy v. Litton Industries, Inc., 912 F.2d 291, 296-97 (9th Cir. 1990) (quotBuhreiber
Distributing Co. v. Serv-Well Furniture Co., Inc., 806 F.2d 1393, 1401 (9th Cir. 1986)). That
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defendant Sotak was seeking plaintiff's consemtttain medical records from the hospital where

plaintiff had been transferred from the Jail is cainb this court’s determination below that leg
to amend would be futile.

% Moreover, plaintiff alleges his reason fefusing to sign a consent for release of his
medical records was that he wanted to seeJtil. ECF No. 22 § 32. While it is possible
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of legitimate penological reasons for seekingrgltiis medical records. For these reasons,
defendant Sotak’s motion to dismiss will be granted without leave to amend.

DefendanBahba

With respect to defendant Sahba’s motion, the magistrate judge finds that th
second amended complaint states a cognizaglglEAmendment claim against Sahba and th
is not clear from the face of the second amended complaint that plaintiff failed to exhaust
administrative remedies with respect to ttlatm. ECF No. 22 at0-13. Defendant Sahba
objects that (1) none of the grievances citeglayntiff and attached to the second amended
complaint makes any reference to defendant Sahba; and (2) all pre-date the interaction th
basis for plaintiff's Eighth Amendment claiagainst defendant SahbBefendant Sahba has
presented no evidence of the requirementi®Sacramento County Jail’s inmate grievance
proceduré. Administrative “exhaustionnder §1997e(a) is an affirmative defense that must
pled and proved by a defendan&fbino v. Baca, 747 F.3d 1162, 1168 (9th Cir.) (citidgnes v.
Bock, 549 U.S. 199, 216 (2007pert. denied sub nom. Scott v. Albino, _ U.S. __, 135 S. Ct. 4(

(2014). Defendant Sahba chose to predicate thi®mim dismiss solely othe allegations of the

second amended complaint, rather thandang a motion for summary judgmentf. Albino,

747 F.3d at 1169 (“[ijn a typical PLRA case, a defendant will have to present probative evi
— in the words ofones, to ‘plead and prove’ — that the pyiser has failed to exhaust available
administrative remedies under 8§ 1997(e)(a).”)sdrdoing, defendant Sahba failed to meet he

burden of proving that plaintiff failed to exhaasiministrative remedies for his claim against

plaintiff could have had more thame reason for declining to consemone of the allegations o
the second amended complaint suggests pfaivds motivated by an absence of legitimate
penological reasons to supporfeleant Sotak’s request.

* In addressing defendant Sahba’s motiodismiss for failure to exhaust administrative

remedies, the magistrate judgée® on two Ninth Circuit cases imfgeting state regulations that
apply to inmates in CDCRSee ECF No. 74 at 11-12. It appearattht all times relevant to thig

action plaintiff was a CDCR inmate confined ir thail for a court appearance. ECF No. 22
All defendants were employees at the JBICF No. 22 {1 4-7. The court assumes, without
deciding, that the requirementsthe Jail’s grievance proceds would apply to plaintiff's
claims in this action.
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her® Defendant Sahba’s motion to dismiss will be denied.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendatiditesd February 11, 2015, are adopted in
part;

2. Defendant Sotak’s motion to dism{ECF No. 62) is graed without leave to
amend; and

3. Defendant Sahba’s motion teiss (ECF No. 63) is denied.
DATED: March 30, 2015.

UNIT TATES DISTRICT JUDGE

> Given the liberal constructn requirements that apply poo se pleadings, defendant
Sahba reads the second amendedptaint too narrowly in limitinghe claim against her to the
events alleged to have occurffece months after plaitiff's arrival at the jail. The magistrate
judge’s broader interpretation athdefendant Sahba is impliedtin events surrounding the
alleged denial of plaintiff’'s wheelchair afterfdedant Bauer allegedtyiscontinued plaintiff's
wheelchair on or about October 2009, is supported by the recorgee, e.g., SAC | 18, ECF
No. 22.
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