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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | STEVEN DUNMORE, No. 2:11-cv-2867 MCE AC PS
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | SIDNEY D. DUNMORE, et al.,
15 Defendants.
16
17 On September 4, 2013, the court helgkarmg on defendant Jeremy A. Dunmore’s
18 | motion for judgment on the pleadings. Stellemmore appeared in propria persona. Daniel
19 | Croxall appeared on behalf of the moving defend®n review of the motion, the documents
20 | filed in support and opposition, upon hearing #igument of plaintiff and counsel, and good
21 | cause appearing therefor, EKLOURT FINDS AS FOLLOWS:
22 RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
23 | A Allegations Relevant tderemy A.’s Dunmore’s Motion for Judgment on the Pleadings
24 In 1999, defendants Sidney D. Dunmore daemy A. Dunmore (fefendant-brothers”)
25 | formed GSJ Company, LLC (“GSJ LLC") with heflimm their grandfather, George Dunmore.
26 | Second Am. Compl. (“SAC”) § 36. George Dumna did not participate in the day-to-day
27 | operations of GSJ LLC, and in 2005 he sold his and/or the Dunmore Family Trust’'s (“the DF
28
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Trust”)* interest in the entity for $4,320,900.90d. 7 38-39.

Beginning in mid-2003 or early-2004, theeledant-brothers were unable to obtain

financing on their own to covéineir expanding business, to contpler sell existing projects, or

to meet the financing requirements of bankg ather private lenders from whom they sought
loans. SAC 1Y 42-44. As a restittey “agreed by words, conduand overt acts, to unlawfully
and fraudulently procure and alot a [sic] funding and multiple loans by unlawful means
including grand theft, identity theft, forgerpm@bank fraud (the allegeRICO Fraud Scheme’).”
Id. 9 45. Specifically, plaintiff accuses the defemidbrothers of (1) committing identity theft b
misusing their grandparents’ names, forging tegjnatures, and misusing their social security
numbers to prepare false financial and ldanuments; (2) acting in concert with multiple
Notaries Public to wrongfully vdy the false and forged signags of their grandparents; (3)
knowingly using interstate and/or foreign comoeeto transmit and/or receive falsified loan
documents; and (4) knowingly using and misappiating funds from said banks and other
private lenders to form and/or fund other business entities under their management and cc
primarily GSJ LLC. _Id.  46.

When the real estate markeggan to decline in mid-2006,d8ey D. and Jeremy A. wer
unable to make interest payments on the |dlaaisthey fraudulently obtained. SAC { 49.
Accordingly, they made promises to Ruth Dummand the banks to repay in exchange for bg

forbearance agreements. Id. § 50. The defendatfidrs also pressured Ruth Dunmore to si

pntrol,

11°}

Ink

Jn

new loan guarantees and to make temporary payments on many of the forged loans. Id. {1 50,

69-73. Despite their promises to repay, then@ant-brothers contindeo default on their
obligations. _Id. 11 50, 73.

As a result of the defendant-brothershduct, their grandparents were defrauded, “alg

ng

with multiple FDIC-insured depository or financial institutions (or ‘banks’) and numerous other

! The Dunmore Family Trust was createdrhyth Dunmore and her now-deceased husband
George Dunmore in 1977. Following Georgenbwre’s 2007 passing, Ruth allocated Georg
estate into separate trusts: 50% in a SurvivornsiTand 50% in a DecedenTsust. This action
concerns the Decedent’s Trustvdiich Ruth is the Trustee.

2 The defendant-brothers eventually defaulted @ndhligation, which is the basis for a separz
action to be prosecuted in state court. See SAC 1 38.
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private third party lender anidvestors, [of] cumulativel$75to $100 MILLION ....” SAC
1 48 (emphasis in originalSee also id. 11 1111 123-27, 134 (listing th “Victim Financial
Institutions” harmed by the RICO Fraud Scheme).

As to this claim, plaintiff seeks $3,596,924 for losses and damages incurred and
unspecified sums for future damages and dtieses to be incurred lagverse judgments or
other injuries. In sum, plaintiff seeldamages triple the “base” sum of $107,746 1318a total
RICO damages claim of $323,292,534. See SAC 1129.

B. ProceduraBackground

This action was initially fild in the Sacramento County&rior Court and was remove
to this court on October 28, 2011 pursuant t&J2B.C. § 1332 and 28 U.S.C. § 1441(b). The
operative pleading is plaintiff's Second Anged Complaint (“SAC”), filed on April 16, 2012.
ECF No. 26.

Plaintiff is Steven G. Dunmore, Ruth Duare’s son. He is proceeding as the Assigne
of Claims for Ruth Dunmore, individually aad the Trustee of the DF Trust (collectively,
“Assignor”), the Named Beneficiarof the DF Trust, and th&ttorney-in-Fact for Ruth
Dunmore. Stated generally, plaintiff accuses Ruth Dunmore’s grandsons (Sidney D. and
party Jeremy A) of obtaining loans either fraudulenty through undue influence from their
grandparents and then defaulting on trenkin the amount of $12,000,000 to $15,000,000.
Dunmore settled some of these loans, but notBdlcause of Ruth Dunmore’s age at the time
these issues arose (she was 86)hRetitioned to sell the Trustisterest in claims against the
grandsons to plaintiff for $1 and 55% of any neexy. The state court in Placer County grantg
Ruth’s petition and assigned the claims to pitiinThis assignmentvas affirmed on appeal.

The SAC names nineteen defendants, altodm have been served and have now
appeared in this action: Sidney B. Dunmaeremy A. Dunmore; Sidney D. Dunmore; GSJ

Company, LLC (dba “Dunmore CommunitiesGSJ Company, LP; Kathleen L. Dunmore;

% This amount is equal to the sum total aiidis received by the defendant-brothers from the
various banks and private lenders.
* Sidney D. and Jeremy A. are the sons of defendant Sidney B. Dunmore.
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Chady Evette Dunmore; Anthony J. Garcia; Clagad@arcon; Kelly Houghton; Mary R. Neilson;
Shelli R. Donald; L. [Lynda] Tremain; Maximillion Capital, LLC; Canyon Falls; Acquisition
Venice, LP; Acquisition Phoenix-Miami, LRmberwood Investments, LLC; and Acquisition
West Hatcher, LP.

Plaintiff brings the following twelve claim¢1) violation of the Racketeer Influenced and
Corrupt Organizations Act (“RICO”), 18 U.S.€8 1961 — 1968; (2) RICO Criminal Conspiragy
(Civil RICO Liability); (3) Actual Fraud & Decei- Financial Fraud & False Representation; (4)
Actual Fraud & Deceit — Fraudulent ConcealmelRepresentation; (5) Financial Elder Abuse,;
(6) Breach of Contract & Guaranty; (7) UsflEnrichment; (8) Indemnity; (9) Fraudulent

Transfer; (10) Civil Conspiracgr Aiding and Abetting the Comsion of Torts; (11) Successq

-

Entity Liability; and (12) Quia Timet.
Ruth Dunmore passed away in late January 2@l® resided in Australia, and there ig a
probate action presently pendingtimat country. Plaintiff represits that his former power-of-
attorney lapsed by operation of state law, antldgenot yet been appointed as Ruth’s personal
representative by the probate court.
LEGAL STANDARDS
“After the pleadings are closed—but eaglyough not to delayial—a party may move

for judgment on the pleadings.” Fed. R. Gv.12(c). A Rule 12(c) motion may ask for

judgment on the basis of plaintiff's “[flailure &iate a claim upon which relief can be granted
Id. 12(h)(2)(B). Such a motion is essentially eqlamato a Rule 12(b)(6) motion to dismiss, sp a

district court may “dispos[e] dhe motion by dismissal rathégran judgment.”_Sprint Telephony

PCS, L.P. v. Cnty. of San Diego, 311 F. Supp. 2d 898, 903 (S.D. Cal. 2004).

The purpose of a motion to dismiss pursuariederal Rule of Civil Procedure 12(b)(6

is to test the legal sufficiency of the comptailN. Star Int’l v. Aiz. Corp. Comm’n, 720 F.2d
578, 581 (9th Cir. 1983). “Dismissal can be basetherack of a cognizable legal theory or the

absence of sufficient facts alleged under a cognidebgkd theory.” Baligeri v. Pacifica Police

Dep't, 901 F.2d 696, 699 (9th Cir. 1990). A pldins required to allege “enough facts to stat

37
o))

claim to relief that is plausible on its fateBell Atl. Corp. v. Twombly, 550 U.S. 544, 555
4
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(2007). Thus, a defendant’s Rule 12(b)(6) motioalleinges the court’s ability to grant any rel
on the plaintiff's claims, even if éhplaintiff's allegations are true.

In determining whether a complaint stadéedaim on which relief may be granted, the
court accepts as true the allegations in the ¢amipand construes the allegations in the light

most favorable to the plaintiff. Hishan King & Spalding, 467 U.$69, 73 (1984); Love v.

United States, 915 F.2d 1242, 1245 (9th Cir. 1989).
DISCUSSION
A. RICO Standing

Defendant first moves for judgment on ground fhaintiff lacks stnding to pursue his
first and second causes of action, which are brought pursuant to 18 U.S.C. § 1962(c) and

The Racketeer Influenced and Corrupt Orgations Act (“RICQO”) provides for civil as
well as criminal enforcement. A civil remhgis provided for “[a]ny person injured in his
business or property by reason afi@lation of section 1962. ..” 18 U.S.C. 8§ 1964. An injur
party may bring suit and recover treble damadéds.To establish a RICO violation under 18
U.S.C. § 1962(c), a plaintiff muptrove “(1) conduct (2) of an ¢grprise (3) though a pattern
(4) of racketeering activity.”’Resolution Trust Corp. v.dating, 186 F.3d 1110, 1117 (9th Cir

1999) (quoting Sedima, S.P.R.L. v. Imrex C&.3 U.S. 479, 496 (1985)). To establish a

violation of 18 U.S.C. § 1962(d),@aintiff must prove that the éendants conspired to engage
a RICO violation. To prevail on a civil RICO ahaj a plaintiff “must show that he has sufferec

concrete financial loss.”_Chaset v. FI&kybox Int'l, LP, 300 F.3d 1083, 1086 (9th Cir. 2002

(quotation marks and citation omitted).
To establish standing, a RIGiaintiff must show that a dendant’s predicate acts wereg

the “but-for” and proximate causé the alleged injury._Holmes v. Sec. Investor Prot. Corp.,

U.S. 258, 266-67 (1992). The Supreme Court hasthatdout-for causation in insufficient to
support recovery under RICO; a plaintiff mdsimonstrate proximate causation as well.

Mendoza v. Zirkle Fruit Co., 301 F.3d 1163, 1168 (9th £002) (“The key task is to determing

whether this injury was ‘by rean of' the growers’ alleged violations, a requirement the Sup

Court has interpreted to encompass proximateedisas factual causation”); see Holmes, 503
5
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U.S. at 265-66 (the RICO statute “can, of coursegbd to mean that@aintiff is injured ‘by
reason of a RICO violation, and therefore magowver, simply on showing that the defendant
violated § 1962, the plaintiff was injured, and tlefendant’s violation waa ‘but for’ cause of
plaintiff's injury. This constrction is hardly compelled, howevyend the very unlikelihood that

Congress meant to allow all facliyanjured plaintiffs to recovepersuades us that RICO shou

not get such an expansive reading” (citation and footnotes omitted)). See also Imagineeri

v. Kiewit Pacific Co., 976 F.2d 1303, 1311 (9th @®92) (“In order to maintain a cause of

action under RICO then, the plafhtnust show not only that théefendant’s violation was a ‘bt

for’ cause of his injury, but that it was the pirmate cause as well” (citation omitted)), cert.

denied, 507 U.S. 1004 (1993); accord Ghas Fleer/Skybox Intern., LP, 300 F.3d 1083, 1086

87 (9th Cir. 2002); Oki Semiconductor CoWells Fargo Bank, Nat'l Ass’'n, 298 F.3d 768, 77

(9th Cir. 2002); Resolution Tru§torp. v. Keating, 186 F.3d at 1117.

A proximate cause of injury is “a subatal factor in the sequence of responsible

causation.” _Oki Semiconductor, 298 F.3d at {@3oting_Cox v. Admin. Uited States Steel &

Carnegie, 17 F.3d 1386, 1399 (11th Cir. 1994)). Dw@that an injury is proximately caused
a RICO violation, a plaintiff musilemonstrate that there isdaect relationship between the
injury asserted and the injurious condaltéged.” Imagineenqg, 976 F.2d at 1311 (citing
Holmes, 503 U.S. at 268); see id. (“One pringiphderlying this requireemt is that the less
direct an injury is, the more difficult it becomes to ascertain the amount of a plaintiff's dam
attributable to the violation, alstinct from other, independefactors,” citing Holmes, 503 U.S
at 269).

In deciding whether a plaintiff has adetplg alleged proximate causation, the court
focuses on “three nonexhaustive fastor . [which determine] whetr the injury is ‘too remote’
to allow recovery: (1) whethereghe are more direct victims tfe alleged wrongful conduct wh
can be counted on to vindicate the law as priatttgneys general; (2) wether it will be difficult
to ascertain the amount of the plaintiffs’ dayes attributable to dendant’s wrongful conduct;

and (3) whether the courts will have to adogiplicated rules apportioning damages to obvig

the risk of multiple recoveries.” MendoZ#)1 F.3d at 1169 (citing Ass’n. of Wash. Pub. Hosp.

6
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Dists. v. Philip Morris Inc., 241 F.3d 696, 701 (9th Cir. 20018ee also Pillsbury, Madison &

Sutro v. Lerner, 31 F.3d 924, 928 (9th Cir. 1994)h¢se three policy concerns guide a court’s

evaluation of the directness of the injury” (citation omitted)).

Analyzing these factors, the Supreme Coustlineld that a plaintiff cannot recover unde

RICO for injuries caused to a third partgee Holmes, 503 U.S. 268-69 (“[A] plaintiff who
complained of harm flowing merely frometmisfortunes visited upon a third person by the
defendant’s acts was generally seidtand at too remote asthnce to recover” (citations

omitted)). The Ninth Circuit has applied tipsnciple in several cases. See, e.qg., Oki

Semiconductor, 298 F.3d at 774 (holding that tetims were not directly injured by a money

launderer’s subsequent activitiescause “[o]nly aftethe theft occurredral the semiconductors

were sold could Tran launder the proceedé/glfare Trust Fund v. Philip Morris, Inc., 185 F.3

957, 963-67 (9th Cir. 1999) (holding that healthedaust funds that paishedical claims could
not sue tobacco companies under RICO becausearnhely was derivative of smokers’ injury,
and stating: “A direct relatnship between the injury and the alleged wrongdoing, although 1
the ‘sole requirement’ of RICO . . . proximatausation, ‘has been one of its central elements

(citations omitted)); Pillsbury, Madison & Sutr®l F.3d at 928-29 (holding that a sublessee v

> Mendoza discussed thesetors in analyzing whether RICCapitiffs had staitory standing to
assert their claims. See Mendoza, 301 F.3d.&8-69. Whether denominated “standing” or
“causation,” however, the questiortli® same. See id. at 1168 (“We turn first to the statutor

standing requirements particutarRICO. Under RICO, ‘[a]ny pson injured in his business of

property by reason of a violatia section 1962 of this chtgr may sue therefor in any
appropriate United Statelstrict court’ for civil damages18 U.S.C. § 1964(c). ... The
employees allege an injury toelin property in the form of lostages. The key task is to
determine whether this injury was ‘by reason &f ¢inowers’ alleged vioteons, a requirement th
Supreme Court has interpretedetccompass proximate as well as factual causation”). The

Mendoza factors mirror concerns first expredsgthe Supreme Court in Holmes regarding the

need that RICO injury be “direct.”_See Hag) 503 U.S. at 269-70 (“First, the less direct an
injury is, the more difficult it becomes &scertain the amount of a plaintiff’'s damages
attributable to the violation, alstinct from other, independeffidctors. Second, . . . recognizirn
claims of the indirectly injured would for@®urts to adopt comlated rules apportioning

damages among plaintiffs removed at different legélgjury from the violative acts, to obviate

the risk of multiple recoveries. And, finally, theed to grapple with these problems is simply
unjustified by the general interestdeterring injurious conduct,rgie directly injued victims car
generally be counted on to vicdte the law as private attorneys general, without any of the
problems attendant upon suits by pldig injured more remotely.”).

7

d

not

vVas

e

g

174




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

not directly injured when RICO violations causedincrease in the renharged to the primary
tenant, although the tenant pabtige increases on to the segdee); Imagineering, 976 F.2d at
1311 (holding that a subcontractor was not dirddijlyred when a RICO violation prevented a
general contractor that would have retaiitdcbm obtaining a anstruction contract).

Here, plaintiff concedes that the finangradtitutions and privateenders were directly
harmed by the alleged RICO fraud scheme, and there is no disagreement that those entiti
individuals would have standirig bring a RICO claim against the defendant-brothers. This
direct harm is referenced multiple times in 8&C: the defendant-brothers participated in the
RICO fraud scheme to “receiv[e] or otherwaain[] . . . illicit bank loan proceeds or other

beneficial financial instrumesatfrom . . . banks,” SAC { 10the defendant-brothers defrauded

“the financial institutions (banks) and individdahders to obtain multiple fraudulent loans,” Id.

1 111-D; they participated in the RICO frauthame “in order to fraudulently obtain millions o
dollars,” id.  111-F; and multiple banks welefrauded by the defendant-brothers, including
Yolo Community Bank, North Valley Bank, Umqua Bank, and First Bank, id. { 111-I.
Additionally, in his opposition, plaintiff assertsatithe RICO fraud scheme was “orchestrated
[the defendant-brothers] to obtain tens of millions of dollars in loans from both financial
institutions and private lendgt©pp’n at 5; that they “fraudulently borrowed up to $75-$100
Million from various financial istitutions,” id. at 6; and that, based on the defendant-brother
conduct, “the various financial institutions thereafissvided tens of milbns of dollars in loans
to defendants Jeremy and Sidney-D and/or Réb@rprise GSJ-LLC, &i.,” id. at 8.

In opposing defendant’s motion, howevglaintiff argues that his Assignalso has
standing because she too was directly harmatdRICO fraud scheme when she incurred a
obligation to repay the frauduleptbbtained loans. Plaintiff argues that the harm incurred by
Ruth Dunmore puts her “on equal footing” witre financial institutions because, while the
financial institutions suffered harm as evidenbgdhe loss of millions of dollars, she suffered
harm as evidenced by her obligation to repayidhas. Opp’n at 10. Plaintiff readily admits,
however, that “a victim of forgyy or identity theft may ndie liable to a lender for funds

disbursed in reliance on forged documents . .Opgp’n at 9; see alsBGal. Com. Code § 3401(a
8
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(“A person is not liable on an instrument unlesstiig) person signed the instrument . . .”). Th

any obligation incurred by plaintiff's Assignor tepay the debts is undemead by the fact of the

forgery itself® In any case, an obligation to repay a loannot be deemed an injury to plaintiff’'s

“business or property by reasona¥iolation of section 1962”ste it is merely a potential duty

and not a concrete financial loss. See 18@1.§.1964(c); Berg v. First State Ins. Co., 915 F.

460, 464 (9th Cir. 1990).

This then leads to plaintiff's second argemhfor standing. Platiff argues that his

Assignor suffered the requisite direct harm wReth Dunmore, individually and as the Trustge

of the DF Trust, incurred legal fees whencedt to defend against banks and private lenders
seeking to collect on the frau@ult loans. Opp’n at 9.

1. Plaintiff's Legal Fees Insuffient to Confer RICO Standing

Generally, RICO'’s civil provigin gives a cause of action ftwose “injured in his business

or property by reason of a violati of section 1962.” 18 U.S.€8.1964(c). “Personal injuries,”

on the other hand, are not compensable under RIQ€2ar v. University Students Cooperative

Ass’n, 965 F.2d 783, 785 (9th Cir. 1992). Whetheriinog legal fees congtites an injury to a
plaintiff's “business or propeyt is a question as yet unanswd by the Ninth Circuit.

Some courts interpreting RICO'’s statutorgdaage have held thattorneys’ fees and

us,

174

legal expenses cannot constitute an injury suffidiegonfer standing because the injury is either

too remote to the alleged conducttdiails to qualify as an injuryo “business or property.”

Evans v. City of Chicago, 434 F.3d 916, 931-32 (7th Cir. 2006) (attorneys’ fees incurred in

defending against false arrest wonsidered an injury to biness or property under RICO),

overruled on other grounds by Hill v. Tangherlini, 724 F.3d 965 (7th Cir. 2013); Engel v. B

ichan

778 F. Supp. 2d 846, 845 (N.D. Ill. 2011) (citing Evam hold that incurring legal fees defending

against criminal charges is insufficient mnéer RICO standing); Kkey v. Watts, 2007 WL
3232080, at **2, 3 (E.D. Ark. 2007) (same); Kadtaelv. Rubin & Rothman, 97 F. Supp. 2d 3¢

391 (S.D.N.Y. 2000) (expenditure of money on ldgas does not constitute requisite injury

® It is unclear what effect, if any, Ruth Bmore’s 2007 guarantees on the fraudulently-obtained

loans would have on her lidmtion to repay the Ens. _See SAC { 50.
9
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under RICO); Hotel, Motel, Restaurant & HiisB Employees & Bartenders v. Pier 66 Co., 599

F. Supp. 761, 765 (S.D. Fla.1984) (“[Attorneys’ feas incidental damages and do not rise tp
the type of proprietary damage for which RI@f@vides compensation. Thus, the Union fails|to
state a cause of actionder federal RICO law.”).

Other courts, however, have héhat incurring legal fees may, in certain circumstances,

gualify as an injury compensable under th€Rlstatute._See Handeen v. Lemaire, 112 F.3d
1339, 1354 (8th Cir. 1997) (prior legal expense qualifie injury to business property); Kilper
v. City of Arnold, Mo., 2009 WL 2208404, at *1Z.D. Mo. 2009) (citing Handeen and holdin

[ )

expenditure of money on attorneys’ fees sigfit to confer standg); Walter v. Palisades

Collection, LLC, 480 F. Supp. 2d 797 (E.D. Pa. 200i0)ding that the payment of legal fees t0

defend against a fraudulent lawsuit can conf€®bktanding); Burger v. Kuimelis, 325 F. Supp.

2d 1026, 1035 (N.D. Cal. 2004) (Walker, J.) (“Leggbenses are concretadincial losses, “not
mere injury to a valuable intgible property interest” and atleus recoverable under RICO.”);

Lauter v. Anoufrieva, 642 F. Supp. 2d 1060, 16883 (C.D. Cal. 2009) (Powell, J.) (citing

Burger, 325 F. Supp. 2d at 1035, and Handeen, 112 F.3d at 1354).

In an action from the Easteinstrict of New Yorkthat is strikingly similar to the one
here, a plaintiff brought suit agest his brother and nephews @ivil RICO violations alleging,
inter alia, that these individualaised funds from various banksancial institutions, and other

lenders in part by forging plaintiff's sighae. Chera v. Chera, 2000 WL 1375271, at *3

(E.D.N.Y. Sept. 20, 2000). The plaintiff asserstginding on the basis of legal fees incurred
while defending against proceedings initiated l®ydkfrauded financial institutions to collect gn
the debts._ld. **8-9. The district court rejedtthis argument, holdirtgat “[plaintiff] has

incurred (or will incur) his claimed defensest®by reason of the partnership’s default or
insolvency, i.e., not by reason of false statementsrgeries made in connection with obtaining
the loans.”_Id. *9. The Chera cowontrasted the facts of the cdmadore it with Bankers Trust

Co. v. Rhoades, 859 F.2d 1096 (2d Cir. 1988), wtierelaintiff-creditor asserted standing on

the basis of legal fees incurred in connectiothai debtor’s fraudulely initiated frivolous

lawsuits and the debtor’s bribery of a judggtevent the creditor from collecting a debt. The
10
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Second Circuit allowed recovery of the “legat$eand other expenses incurred in fighting the
defendants’ frivolous lawsuitsind “in overcoming bribe-induceskcisions.” _Id. at 1105.
Closer examination of Bankers Trust anddh®er cases cited abowewhich legal fees
were deemed sufficient to confer standing, revibasthe link between th@aintiff's injury and
the conduct constituting the RICQolation was much more directah the link asserted here. 4
previously stated, the Second Citdn Bankers Trust held that ptiff's legal fees could confer
standing because those fees were incurréghting frivolous lawsuits initiatedy the
defendants, the very wrongful conduct that comprigée RICO claim._See Bankers Trust, 85¢

F.3d at 1105. The Second Circuiaicfied the holding of BankerBrust in_Stochastic Decisions

Inc. v. DiDomenico, 995 F.2d 1158, 1166-67 (2d €893), finding that the mere expenditure

money on legal fees is insufficieto confer RICO standing. Rah the fees must be directly
linked to the illegal conduct of the defendants ttatstitutes the RICO elations. Similarly, in
Handeen, 112 F.3d at 1354, the Fifth Circuit hbkt legal fees can confer standing when
incurred in challenging fraudulent claims asselgdiefendants in a banlgtcy action that they
initiated, the same wrongful conduct that forntleel basis of the plaintiff's RICO claim.

In the present case, plaintiff assertsidiag on the basis of legal fees incurred in
defending against actions instituted by the divedims of the allegg RCIO violations -- the
financial institutions and private lenders -ctlect on debts. The wrongful conduct that
underlies plaintiff's RICO claim igdefendant’s misuse of his “grandparents’ names, forging t
signatures, and misusing theiicg&d security numbers to prepare false financial and loan
documents.” SAC 1 46. As in Chera, plaintitegal fees were incurreab the result of the
defendant-brothers’ default and not directly du¢he forgeries made in connection with
obtaining the loans. Thereforde link between plaintiff's jjury and defendant’s wrongful
conduct is too remote to confer standing.

The same result is reached by applying theettiactors identified in Mendoza, 301 F.3
at 1169. First, there are indeed more directivis of the alleged wrongful conduct who can b

counted on to vindicate the law as private attosrggneral. Here, thosectims are the financia

=4

of

heir

D

institutions and private lendengho incurred substantial financial losses as a direct result of the

11
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defendant-brothers’ alleged RICO fraud schei@econd, it would be difficult to ascertain the
amount of plaintiff's damages attributableth® defendant-brothers’ wrongful conduct as
opposed to Ruth Dunmore’s subsequent guaesndn the fraudulent loans. As noted above,
Ruth Dunmore guaranteed the loans afiey had been obtained in her name by the alleged
and forgery. Her act of guaraeting the loans could constitutification of the fraudulent
conduct, a matter that is discussed in greateildeelow. Plaintiff's allegations that the
guarantees were obtained by improper means pred&atecal factual dispats that would furthe
complicate the assessment of damages. Finallighhof the many over|aping theories of relie
asserted in this case by plaintiff and the f&#fdRuth Dunmore’s guarantees of the fraudulent
loans, the court would have adlopt complicated rules appanting damages to obviate the risk
of multiple recoveries. Compare SAC 1 129 (giffirdamages calculations on RICO claim),
192 (plaintiff’'s damages calculations state common law conspiracy claim).

2. InterveningCause

Assuming arguendo that plaintgflegal fees are a sufficieptlirect injury for standing
purposes, defendant argues that Ruth Dunmgregsantees constitute an intervening cause tl
breaks the chain of causation and defeats stgndis discussed above RICO plaintiff must
establish standing to sue under 18 U.S.C. § X96By demonstrating “that the defendants’

alleged misconduct proximately caused [the piti] injury.” Sosa v. DIRECTV, Inc., 437

F.3d 923, 941 (9th Cir. 2006) (internal quotatiorrkesaomitted). In Holmes, the Supreme Col
emphasized that proximate cause for RICO purpsisesld be evaluated in light of its commot
law foundations; proximate cause thus requires &sdirect relation betweethe injury asserted
and the injurious conduct alleged.” Holmes, 503 @t268. A link that is “too remote,” “pure
contingent,” or “indirect[t]” is insufficient.Id. at 271. The Supreme Court more recently

clarified that this proximate cause requires “sagirect relation between the injury asserted 3
the injurious conduct alleged™ and explicitly rejedtforseeability as a standard for determinil

proximate causation. Hemi Group, LLC v. CayNew York, 559 U.S. 1, 9 (2010) (quoting

Holmes, 503 U.S. at 268).

Defendant refers to the timeline of eventsetsforth in the SAC to argue that plaintiff's
12
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attorneys’ fees were not theaeict result of the alleged predte acts as required by RICO, but
instead were the result of the Assignor’s dexi to guarantee loans that she knew were

fraudulent:

(1) The alleged RICO violationbegan in “mid-2003 or early
2004,” SAC 11 42-46;

(2) Between 2004 and 2007, the defendant-brothers obtained
millions of dollars from financial institutions and private lenders
through the RICO Fraud Scheniy forging the signatures of
George Dunmore and/or RuDunmore, id. § 53;

(3) “[T]he RICO Fraud Schemfrst surfaced and was discovered
between June 2006 and January 2007,” id. 11 50, 144;

(4) Between March 29, 2007 and September 6, 2007, and knowing
of the fraudulent loans, Ruth Bomore executed guantees for the
fraudulent loans and made temagr payments on many of the
forged loans, id. 1 46, 75; and

(5) On June 13, 2007, George and Ruth Dunmore and the DF Trust
were sued by Arleen Foley and the Arleen Foley Family Trust to
recover on certain defaulted loams, 11 56, 57. In defending that
action, plaintiff's Assignor pended $16,382.01 in attorneys’ fees
and was ultimately dismissedm the lawsuit._Id.  58.

Defendant’s point regarding amtervening cause is well-tak. See City and County of

San Francisco v. Philip Morris, 957 F. Suph30, 1138 (N.D. Cal. 1997) (in an action brough

by counties against cigarette maatiirers and others to recowecreased health care costs
incurred through treatment smokers, the court held as attaaof law that “the actions of
individual smokers [are] indepenaantervening causes of plaifi§’ injuries”). This court’s
analysis is hindered by the SAC'’s lack of clarggarding relevant factsjcluding how many of
the forged loans were guaranteed by Ruthrare and the legal basis of the proceedings
initiated against plaintiff to recover on the fordedns. Nonetheless, to the extent that Ruth
Dunmore and/or the DF Trust guarantead of the forged loans aftéearning of the defendant;
brothers’ fraudulent scheme, the court finds thase guarantees serveagsintervening cause

that breaks the chain of causatmmplaintiff's RICO claims, paidtularly since the forgeries ma

be deemed ratified upon the execntaf the guarantees. See Commdealth Ins. Systems, Ing.

v. Kersten, 40 Cal. App. 3d 1014, 1026 (1974) (fjdér Code section 3404, a forged signatuf

may be ratified even where the forger is not the agent of the purported signer.”) (citation o
13
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“To ratify, is to give validity to the act of arfadr. A ratification is equivalent to a previous
authority. It operates upon thet ratified in the sae manner as though the authority had bee

originally given.” McCracken v. City dban Francisco, 16 Cal. 591, 623 (1860). See also

Rakestraw v. Rodriguez, 8 Cal. 3d 67, 75 (197R)yce contends thdter approval of the

transaction and acceptance of benefits was umtaty because at the time she discovered thg
forgeries she could not rescind th@nsaction by returng the proceeds of the loan as they ha
already been expended. There is no meriti;xdbntention. Whether not she was in a

position to return the proceeds of the loan, shadcbave disavowed the transaction and relie

herself of potential liability by forming Acme and Security of the forgeries. (Cal. Com. Code

3404, subd. (1).)")

3. Breach of Contract

Lastly, the court turns to plaintiff's arguntehat standing arises from the financial los$

Ruth Dunmore suffered when the defendanti®is broke their promise to repay her for
payments she made to the financial institutions and/or lenders. This argument fails becau
plaintiff's RICO claim is not predicated onféadant’s breach of contract, and the causal link
between plaintiff's injury and defielant’s act of forging loan documents is too remote to conf
standing._Holmes, 503 U.S. at 268

In light of plaintiff's failure to identify annjury sufficient to confer standing on the RIC
claims, defendant’s motion for judgment on feadings should be granted on that basis.
B. Fraud

Having concluded that plaiffts federal claims must bdismissed, the undersigned will
recommend that the court decline to exerciggkkmental jurisdiction ar the remaining state
law claims pursuant to 28 U.S.C. 8§ 1367(c).efHfiore, the court withot reach the merits of
defendant’s motion as f@aintiff's third and fourth causes of actidn.

I

” Should the district judgesaigned to this case declit,eadopt these findings and
recommendations, defendant may renew his motida pkintiff's thirdand fourth causes of
action.
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Accordingly, IT IS HEREBY RECOMMENDED that:
1. Jeremy A. Dunmore’s August 2, 2013 motfonjudgment on the pleadings (ECF N
138) be granted in part;

2. Plaintiff's RICO claims be dismased without leave to amend;

3. The court decline to exercisepplemental jurisdiction ovelaintiff's remaining state

law claims; and

4. This matter be remanded to the Placeuy Superior Court for lack of federal

jurisdiction.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be filed and served within feer days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 8, 2013

Mﬂ———-— Aﬁ/ﬂt*;-L
ALLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE

/mb;dunm2867.mjp
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