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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THOMAS L. GOFF, No. 2:11-cv-3251 WBS AC P
12 Petitioner,
13 V.
14 | M. SALINAS, Warden, ORDER
15 Respondent.
16
17 Petitioner, a state prisoneropeeding pro se, has filecpatition for a writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2254 and has thimgudgment on the pleadings. ECF No. 31.
19 | Petitioner challenges his M&p, 2010 prison disciplinary conwien for possession of alcohol,
20 | for which he was assessed a 120-day credit IBysOrder (ECF No. 37) filed on April 9, 2013
21 | respondent’s June 29, 2012 motion to dismiss (EGF16) was denied in part and granted in
22 | part. The motion was denied on the ground of uglimess and granted &spetitioner’s claims
23| 2,4,5, 6, and a portion of his claim 3. The actlarstproceeds only as to claim 1 and a part pf
24 | claim 3. ECF No. 37 at 2. In claim 1, petitioaieges that he was unable to collect or obtair]
25 | evidence in support of his defense or to quesiimnwitnesses. In the portion of claim 3 which
26 | still remains for adjudication, pather claims that no witnesses were present at his disciplinary
27 | hearing. Respondent’s answer to the remgigiaims (ECF No. 38) was filed on June 7, 2013
28 | but the matter is not yet submitted as the time fatipeer to file a traverse has not yet expired.
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Petitioner’s abbreviated motidar judgment on the pleadingsursuant to Fed. R. Civ. R.

12(c), was filed on February 25, 2013 while thotion to dismiss was pending. Petitioner
contended that the petition and the briefing omtle&ion to dismiss presented the court with

material facts” such that “only questions alleemain.” ECF No. 31 at 2. Respondent filed 1

response to the motion, no doubt in part becaismabtion to dismiss was pending at the time.

Given this procedural posturthe undersigned does not constrespondent’s failure to oppose
as a waiver of oppositionSee Local Rule 230(l).

Fed. R. Civ. P. 21(c) provides that “[a]ft&e pleadings are closed -- but early enough
to delay trial -- a party may move for judgmenttba pleadings.” Plaintiff filed his Rule 21(c)
motion before the pleadings were closed. Ingdp&ntiff filed this motion before respondent
had answered. Because the motiois wa@mature, it will be stricken.

The pleadings will be closed after petitionerdilas traverse or reply. At that time ther

will be no need for a motion under Rule 12(c) beeatlne matter will be submitted for decision .

Unless an evidentiary hearing is ordered, judgmelhbe based on the pleadings and the stat
court record.

Accordingly, IT IS HEREBY ORDERE that petitioner’s February 25, 2013
motion for judgment on the pleadings (EQB. 31) is STRICKEN as premature.
DATED: June 13, 2013
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