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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

MORGAN HILL CONCERNED
PARENTS ASSOCIATION, an
unincorporated association, and
CONCERNED PARENTS
ASSOCIATION, an unincorporated
association,

Plaintiffs,
V.

CALIFORNIA DEPARTMENT OF
EDUCATION and DOES 1 through 5,

Defendants.

On Monday, February 29, 2016, the court reekpecial status in this case to
discuss the public postirof the FERPA notice and the public&sponse to that posting, as wej
as implications for ongoing litigeon of the case and in patiar the discovery phase of
litigation. Rony Sagy appeared as counsepfaintiffs Morgan Hill Concerned Parents
Association and Concerned Parents Associafiolie Jackson, Michael Wise and Grant Lien

appeared as counsel for defendaatifornia Department of Edation (CDE). Having conferred

No. 2:11-cv-03471-KIM-AC

Doc. 164

with the parties, the court hereby memorializes the substance of the special status and copfirms

bench orders made during hearing.
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l. BRIEF HISTORY OF THE CASE

Plaintiffs filed this case on Decduar 29, 2011, and filed a First Amended
Complaint by April 23, 2012. The case generallgges defendant CDE has not ensured a fr
appropriate public education (FEPto students with disabilities, by failing to monitor,

investigate and enforce obligations under therdadividuals with Dishilities Education Act

(IDEA), 20 U.S.C. 8 140@t. seg. After obtaining an extension tespond to the complaint, the

CDE moved to dismiss for lack efibject matter jurisdiction and farkito state a claim. In the
alternative, the CDE requested a more definitestant of plaintiffs’ claims. Mot. to Dismiss,
ECF No. 13. After briefing and oral argumethie court denied the motion to dismiss. ECF
No. 25. The CDE filed its answar April 2013, and the court séite matter for development of
litigation schedule in May 2013. ECF Nos. 26, 31. To give the CDE time to consider
whether it would seek joinder of the U.S.daetment of Education and local educational
associations (LEAS), the court continued schiagwntil September 2013, at which point it set

schedule for the case. ECF No. 40. Once a casa behedule, the parties usually are able tg

begin “discovery” — a structured process govenmgfederal and local rules and by which parties

request information and documents from each athdy in some cases, third parties. Parties
responding to discovery requests have the tiglobject on variougrounds provided by the
rules. See, e.g., Fed. R. Civ. P. 26-37; L.R. 251. Once a party exhausts efforts to obtain

discovery, it may seek the court’s interventiomasolving a discovery dispute; in this court,

discovery disputes generally aréemreed to the U.S. Magistratedge assigned to the case. L.R.

251.

Recognizing the specialized issues pdsgthe electronic diswery necessary in
this case, the court effectively delayed the onséill discovery and departed from the schedd
of a typical civil case in setting special status for Februarg, 2014 to review e-discovery plar
and procedures. ECF Nos. 42, 46, 47. At theuselrls status conference, the court directe
the preparation and filing of a proposed proteatikger to protect the edidentiality of records

containing personal identifying information, to #weent such records might be produced to a
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party during discovery. The court approvediscovery protective order on May 5, 2014, binding

the parties to its terms and making the oetdorceable by the court. ECF No. 60.

Although plaintiffs attemptetb file motions to compel discovery in October 20
the court withheld referral of discovery disputeshe magistrate judge pending clarification o
the procedures applicable to e-discoverpanticular. Between December 2014 and July 201
the court entertained and in some instances confirmed proposals from the parties regardir]
discovery and the related questiof notice as required by thamily Educational Rights and
Privacy Act of 1974 (FERPA), 20 U.S.C. § 1232g. ECF Nos. 84, 85, 90, 91, 99, 103, 113,

After it became clear the parties were unableciperate to move digeery forward on their

own initiative, the court identified the needayppoint an e-discovery Special Master. ECF Ng.

97. After soliciting the names of psible Special Masters from the parties, the court in July !
appointed as Special Master Mton Krone, someone both parties approved and the court f
highly qualified. ECF No. 116.

The court directed Mr. Krone, who is attorney and a cotiqualified computer
forensics expert, to prepare edgiscovery protocol to goverma guide the discovery process,
while taking account of the highly sensitive nature of certain information contained in relev
databases maintained by CDEL After receiving commentsdm the parties, the court
approved the E-discovery Protodbat currently governs in thmse. ECF No. 127. That
protocol identifies and describes the CDE dagabdhat may contain discoverable material, a
discusses methods by which discovery cac@ed while protecting personal identifying
information. In particular, the Protocol includes a pre-condition to transfer of any data to
plaintiffs that plaintiffs estalish a secure environment meeting standards set by the Special
Master. ECF No. 127 at 4:20-22; ECF No. 127-13fl4. Again, any such data transfer, if it
were to occur, would also be subject to pihetective order entered Itlye court on May 5, 2014

As of the date of this order, no datavbédeen transferred to plaintiffs under the
Protocol. Contrary to some public reports fileith the court, this court has not ordered the
release of any data. Rath#tre court has approved orderslgrocedures to manage the

provision of data to a parrequesting it in discovery, if that g has a lawful right to the data,
3
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subject to the discovery rules included in thddtal Rules of Civil Proedure and this court’s
Local Rules.See again Fed. R. Civ. P. 26-37; L.R. 251.

Entry of the E-discovery Protocol proed a foundation for discovery to procee
in earnest, with discovery disputeerred to the assigdéMagistrate Judge. To date, plaintiffs
have filed a motion to compel some discoveryl tre Magistrate Judge has granted their mo
in part and denied it in part. ECF No. 150.

. FERPA NOTICE

FERPA and its implementing regulations riguhat parents ogligible students
receive notice prior to disclosuod education records, inclindy those that contain personal
identifying information; the notee is required when disclosuresisbject to a court ordefsee,
e.g., 34 C.F.R. 8§ 99.31(a)(9)(i), (i)). The natition requirement is enforced by linking
compliance to eligibility to receive federairfding. 20 U.S.C. § 1232g(b)(1), (2); 34 C.F.R.

8 99.31(a)(9)United Sates v. Miami Univ., 294 F.3d 797, 806 (6th Cir. 2002). Even though

notice is required, with the opportunity to objexinsent of those persons whose information
contained in databases is not regd where, as here, disclosusecourt-ordered and subject to
protective order.See, e.g., Morton v. Bossier Parish Sch. Bd., No. 12-1218, 2014 WL 1814213,
at *4 (W.D. La. May 6, 2014)C.T. v. Liberal Sch. Dist., No. 06-2093, 2008 WL 394217, at *4
(D. Kan. Feb. 11, 2008Rios V. Read, 73 F.R.D. 589, 600—02 (E.D.N.Y. 1977).

Given the parties’ dispute about thgpeopriate method of providing the notice
required by FERPA, the court entarted briefing, issued a tentad interpretation of the notice
provision, and ultimately after further briefingyrdirmed its reading of FERPA as allowing for,
notice by “publication,” as opposed to notice ia tbrm of individual ntices sent by mail.

ECF No. 116. The court found that the educatioeeords implicated by this case could be
disclosed, in one form or another, “as long agpis or students are notified of the disclosure
publication and a protective ord@stricts the use of the information to this litigation only,”at
7. The court also noted that this determiorg in July 2015, was “without prejudice,” meaning
that “it can be revisited if the facbf the case change significanthid The court referred

approval of the final form and method of notioeghe Magistrate Judge. ECF No. 127. In
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January 2016, the Magistrate Judge approved whsatin essence the parties’ stipulation
regarding the form of noticand notice by publication on theebsite of the CDE and the
websites of LEAs and special edtion local plan areas (SELPAS)ith the objection period to
run from February 1 to April 1, 2016. ECF No. 151.

The response to the notice thus far dertrafess, on the one hand, the imperfect
between the FERPA regulation crafted in &ardely unchanged since the 1970s, before the
internet as we know it was a gleam in any buaeedemics’ eye, and on the other, the social
media environment in which information is chad and transformed in a nanosecond or less
Whatever the exact trajectory of the Notice rhaye been, within several days of the CDE’s
posting of the approved Notice on its website, dbportunity to regist an objection was
translated variously as encouragement to oligstt'all general educatn and special education
student data that CDE has ealted since January 1, 2008” bel&ase[d],” Sagy Decl. Ex. D,
ECF No. 160; a mandate to object, Roviabekl., ECF No. 160-1, angent need to object,
Sagy Decl. Ex. G, ECF No. 160, and, at the extramajgnaling identity theft risk in the abser
of an objection, Letter/E-mail, ECF No. 155.

The public’s response thus far also serves esutionary message future courts
considering the form and method of notice emithe current FERPA regulations, when the
information to be disclosed following noticevsluminous, as in this case where millions of
educational records are containedha CDE’s databases subjectiiscovery. A future court, fq
example, may wish to consider a form of notitat links to an online, confidential objection
form managed by a trusted source tteat collect the objections in a secure electronic format
this case, given the litigation path to thereuat set of circumstances, the court takes the
objections landscape as it finds it.

1. OBJECTIONS RECEIVED BY THE COURT

As the court shared with the partiesrsd special status, after soliciting their
filings beforehand, the court concludes thdeast some of the objection forms the court has
received have been completed based on thenplate or misleading messages that have bee

conveyed about the FERPA notice, its purpose jtarmbntext within thiditigation. Given the
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number of objections receivedicithe objections that will continde be received, the court ha
not and can not realisticallyview the objections individulg. The court construes the
objections in bulk as objecting strongly to pulalisclosure of personal identifying information
contained in the CDE’s educational recordsn&laued in this manner, the objections confirm
concern the court has anticipat@dce the earliest days of sduding the case, dating back to
early 2014.See Order Feb. 20, 2014, ECF No. 47. It is mely to address this concern that tf
court entered the protective order and approved the E-discBuetigcol discussed above.

The court further construes the objectiasseinforcing the need for the protect
of personal identifying information in the CDE’dweational records, arambunseling a review of
the protections the court hasesdy put in place. In consultati with the Special Master, the
court has identified a modification to the E-disegvProtocol, which will in fact strengthen the
protections applicable to the C2latabase that contains the madistoverable information that
also the most sensitive because it contdiadargest quantity of personal identifying
information. That database is known as Catif@longitudinal Pupil Abievement Data Systen
(CALPADS).

The existing E-discovery Btocol identifies two optins for any discovery of
CALPADS data to which plaintiffare entitled: Option 1, in whicplaintiffs, if and when they

establish a secure enehment approved by the Special Master, would receive a copy of the

CALPADS Operational Data Store against whiclnuo targeted searches; or Option 2, in whi¢

CDE would maintain custody ofédlCALPADS data but would fad#te the runmg of searches
of the data to meet plaintiffsfiscovery needs. Previously tbeurt had not limited the parties t
either option. In light of the objections reéesd and being received to the FERPA Notice, the
court has now determined that the only appeterapproach to argllowable discovery of
information contained in the CALPADS datab&seresented by Option 2. The E-discovery
Protocol will be modified by this order tdirainate CALPADS Option 1, with the Special Mast
directed to meet and confer with the partie recommend further modifications to the E-
discovery Protocol to ensure the ability tgolement Option 2, takinmto account plaintiff's

work product and attorney-client privilegand other relevarcbnsiderations.
6
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The court makes no further modificationghe E-discovery Protocol at this time,
while reserving its right to dso if circumstances support difications in the future.
To the extent additional efforts previousigdered by the court have not yet begn
completed, the Special Master also will be dire¢teddvise the court if any of the deadlines
previously ordered need to be extend&ee ECF Nos. 127 & 133.
V. DEFENDANT’'S REQUESTED DISCOVERY STAY

In their filing with this court prior to # special status, the CDE indicates its intent
to file a motion for judgment on the pleadingad suggests that discoyéde stayed pending
resolution of that motion. The Federal Rub<ivil Procedure do not foresee a stay of
discovery pending such a motioBee, e.g., ellercup Indus. Ltd. v. City of L.A., 163 F.R.D.
598, 600-01 (C.D. Cal. 1995). A party seeking tatlion stay discoverypears the burden to
show good cause by establishing what hariprejudice will resulfrom discovery pending
resolution of a motionSee Rivera v. NIBCO, Inc., 364 F.3d 1057, 1063—64 (9th Cir. 2004)
(interpreting Fed. R. Civ. P. 26(c)). Good caomssy arise when such fundamental or threshold
guestions as the court’s jurisdiction, venueinamunity would be resolved by a dispositive
motion on the pleadingsSee, e.g., Twin City Fire Ins. Co. v. Employers Ins. of Wausau, 124
F.R.D. 652, 653 (D. Nev. 1989). Here, by contrastlemefendant is not precluded from filing

any motion allowed by law, subject to the diets of Federal Rulef Civil Procedure 11 the

! Federal Rule of Civil Procedeifl1 provides, in pertinent part:

By presenting to the court a pleading, veritimotion, or other paper—whether by signing,
filing, submitting, or later advocatnit—an attorney or unrepresed party certifies that to
the best of the person's knowledge, infarorg and belief, formed after an inquiry
reasonable under the circumstances:

(2) it is not being presented for any iraper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal@atiins are warranted by existing law or by a
nonfrivolous argument for extending, modifg, or reversing existing law or for
establishing new law;

(3) the factual contentions have evidentiarg®ort or, if specifically so identified, will
likely have evidentiary suppoafter a reasonablepportunity for further investigation or
discovery; and
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court previously has found plaintiffs have stat@ble claims and deniadefendant’s motion to
dismiss. See Order Mar. 29, 2013, ECF No. 2&e also GTE Wireless, Inc. v. Qualcomm, Inc.,
192 F.R.D. 284, 286 (S.D. Cal. 2000) (declining &y stiscovery where there appeared to be

Nno

“immediate and clear possibility a potentially dispositive motion will be granted.” (citation gnd

guotation marks omitted)).
Discovery will not be stayed.

V. PROSPECTIVE LITIGATION OF THE CASE

Also as the court reviewed at the Spéstatus, counsel for the parties are

reminded of their obligadns to meet all applicable stands of professional conduct and follov

all rules of court governintheir conduct and the litagion of this matter. In particular, the cour

draws counsel’s attention to &arn District of Californid.ocal Rule 180(e) (adopting the
California Rules of Professional Conduct anel American Bar Association’s (ABA’s) Model
Rules), California Rule of Professional Cond8€110 (competent repsentation), and ABA’s
Model Rule 1.1 (same).

In sum, IT IS HEREBY ORDERED:

1. The E-discovery Protocol previousypproved by the court on November 3
2015, is hereby modified with respect to the CALPADS database to remdg
Option 1 and provide that Option 2 will @ to any discovery with respect t
that database.

2. The Special Master is directed to meath the parties and review the methg
of implementation of CALPADS Opin 2 and, if needed, propose any
modifications to Option 2 as curtinworded, with any such proposal
submitted by the Special Master to tbaurt within thirty (30) days.

i
1

(4) the denials of factual caettions are warranted on thadance or, if specifically so
identified, are reasonably basedhmiief or a lack of information.

Fed. R. Civ. P. 11(b).
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3. The Special Master is also directedewiew with the pdies any deadlines
previously set by the court on Noveent8, 2015 and extended on Decembe
2015 that have not been met, and witloiarteen (14) days propose extende
deadlines for any tasks that regucompletion at this time.

4. The Clerk of the Court is directed poeserve objections provided in respons

1

to the FERPA Notice ordered on Janu2y 2016, by archiving them in sealed

boxes stored in a secure room until further order of the court. The object
will be noted on the court’s dockas LODGED UNDIR SEAL in this way,
instead of FILED as previously ordered.
IT IS SO ORDERED.
DATED: March 1, 2016.

UNIT TATES DISTRICT JUDGE
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