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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MORGAN HILL CONCERNED No. 2:11-cv-3471 KIM AC
12 PARENTS ASSOCIATION, et al.,

Plaintiff,
13 ORDER
V.
14
| EBUERR ST o
16 Defendants.
17
18 Plaintiffs — two associations of parents oflaten with disabilities -allege that defendant
19 | is violating the Individuals ith Disabilities Eduction Improvement Act, 20 U.S.C. 8§88 1400, e
20 | seq., through its systemic failure to provide r@éfappropriate public education” (“FAPE”) to
21 | children with disabilities. Pending before thedarsigned are (1) plaintiffs’ motion to compel
22 | and for sanctions (ECF No. 273), and (2) defetidamoss-motion for a protective order and for
23 | sanctions (ECF No. 272).
24 These motions were referred to the undgrsd by E.D. Cal. R. (“Local Rule”) 302(c)(1
25 | and ECF No. 205. For the reasons set forthvingld) plaintiffs’ motion to compel will be
26 | granted, but their motion for sanctions will bene without prejudice to its renewal using
27 | Sacramento rates for attorneys’ fees, andié2¢ndant’s motion for a protective order will be
28 | denied, and its motion for sanctions will be denied.
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2011cv03471/233488/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2011cv03471/233488/287/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

I. NATIVE FORMAT AND METADATA
Plaintiffs move to compel CDE to produceals in “native” format with all metadata
attached. ECF No. 273 at I~2CDE moves for a protectiv@der against # production of
electronically stored information (“ESI”) imative format, arguing that the documents have
already been produced in “the industry standi@ad format,” and that “producing documents i
their native format would infringe on the delibiéva process, attorneyent, and attorney work
product privileges.” ECF No. 272 at 1, 3. Defendant also seeks a protective order stating

“the burden of producing the requested metadataeighs any probativealue.” 1d. at 3.

=)

that

“Native” format is either (1) the form or forms in which the ESI is ordinarily maintained,

as provided by the Federal Rufesr; (2) the associated filerstture defined by the original

creating applicatiodl. These definitions are not contreidiry, as ESI may be produced in one

form or forms, but routinely stored or maintainadanother form. Plaintiffs have requested, and

now move to compel, production in “native” foatn Defendant has not produced the ESI in

native form, instead choosing toopluce it in “load file” format.

Metadata is information about the ESI, as oppds its contents. Resnick v. Netflix, Inc.

! Plaintiffs make reference to productions dfestelectronically storeitiformation (“ESI”) that
preceded the email productions addressed imtbton, but it appears th#tose documents we
also emails or attachments to emailge ECF No. 274-1 at 71 (refeng to non-database
productions). On June 3, 2016, the court orderegbéties to provide écourt with the cover

letters accompanying each discovery productionF EG. 189. As a result, the court is aware

that CDE made a production of non-email ESbomabout July 29, 2016. However, plaintiffs

have not asserted in this nastithat this production was defe@j\and the court therefore does

not consider it here.
2 Fed. R. Civ. P. (“Rule”) 34(b)(2)(E)(ii) (ifio production format is specified, ESI should be
groduced “in a form or forms in which it is ordinarily maintained ...”).

“Electronic documents have an associdiledstructure defined by the original creating
application. This file structurie referred to as the native format of the document.” The Sed
ConferenceThe Sedona Conference Glossary: E-Diseyg & Digital Information Management
(“Sedona Glossary”), 15 Sedona Conf. J. 305,(341 Ed. 2014) (A Project of the Sedona
Conference Working Group on Electronic Documigatention & Production (Wg1l)) (available
on WestLaw and Lexis Advance).

The Sedona Conference describes itself awfgrofit, 501(c)(3) resech and educational
institute dedicated to the advanced study of lad/@olicy in the areas @intitrust law, complex
litigation, and intellectugproperty rights.” _Seattps://thesedonaconference.@liast visited by
the court on January 31, 2017). Both sidabisdispute have relied upon The Sedona
Conference as being authoritatinethe area of discovery ofesdtronically stored information
(“E-Discovery”), and the Nirit Circuit has relied upon the &ma Glossary. See Resnick v.
Netflix, Inc. (In re Online DVD-Rental Antiust Litig.), 779 F.3d 914, 929 n.8 (9th Cir. 2015).
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(In re Online DVD-Rental Antitrust Litig.){79 F.3d 914, 925 (9th Cir. 2015) (“Metadata is

simply data that provides information about otteta. It is ‘[sjecondargata that organize,

manage, and facilitate the use of primary djtéquoting Black's Law Dationary 1141 (10th ed|

2014)) (citations and some int@l quotation marks omitted).

A. Discovery Request Issue and Objections

The Federal Rules of Civil Procedure hagemupdated to address issues specific to {
discovery of electronically stored informatioreSI”). Specifically they provide that the
requester of such information “may specify tbem or forms in which electronically stored
information is to be produced.” Rule 33}()(C). If the responding party objects to the
requested format, it files an objection to fornaatg it must state the form it intends to use.
Rule 34(b)(2)(D). “If the requéisg party is not satisfied witthe form stated by the respondin
party, or if the responding party has objectethtoform specified by the requesting party, the
parties must meet and confer under Rule 37(a)(2)@h effort to resolve the matter before th
requesting party can file a motion to compdréd. R. Civ. P. 34 advisory committee’s note to
2006 Amendments.

1. April 16, 2013 document requests

On April 16, 2013, plaintiffs served thdtirst Set of Requests for Production of
Documents (“First Set”). See ECF No. 274-xl{ibit 1 to Declaratn of Rony Sagy) (“Sagy
Exh. 1, ECF 274-1") at 13-30. The request spatithat the ESI should be produced “in their
native electronic format together with all metdand other information associated with each
document in its native electronic formatSagy Exh. 1, ECF 274-1 47 4 (instructions).

2. May 17, 2013 objections

On May 17, 2013, CDE responded to plaintifisst Set. _See Sagy Exh. 2, ECF 274-1
at 33-64. CDE did not object todlnstruction that ESI be produced in native format with all
metadata attached, and it did not proposeadingr format for producing the ESI. See id.

Instead, CDE interposed objections to neaxlgry individual requesh the First Set on

* See also, Sedona Glossary, 15 Sedona Conf3394metadata is “[tJhe generic term used t
describe the structural information of a filatltontains data abotlte file, as opposed to
describing the content of a file”).
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the grounds that they were “unduly burdensofigdt relevant to the present litigatiohAnd
protected by the attorney cliesutd deliberative process privilegéand other grounds not raise
in this motion)._See Sagy Exh. 2, ECF 274-1 at 33-64.

3. October 10, 2013 letter — defendantaimed “objection” to format

On October 10, 2013, CDE submitted a proposeteptive order to the court. See ECF

No. 277-2 (Exhibit A to Declaration of Julia Jaok$ (“Jackson Exh. A, ECF 277-2") at 5. Ini
transmittal document, CDE “observe[d]” tiitie question whether to produce metadata
generally involves a balancing test ....” 1d. CBIRims that this constitutes its objection “to t
production of ESI in native format.” ECF N&77 at 8. It furtheargues that “[b]Jecause
metadata in native documents canbetredacted or #hheld (Cotulla Decl. § 13), a native file
production necessarily includes metadata fieldsrniet be protected by the deliberative proce
attorney-client and attorney woproduct privileges.”_Id.

4. August 26, 2016 letter

On August 26, 2016, CDE wrote to plaintiffeidafor the first time, specifically objected
to producing ESI in native format. Sagy Exh. 8, ECF 274-1 at 89. According to CDE, they
produced ESI “as load files, a standard foragiroved by the Special Master on April 7, 201
Id.; ECF No. 272-1 at 2-3. CDE argues that] lequesting party canndemand production in
one format versus another just because one wdelgedly ease a party’s review process.” Id

89-90, citing_United States ex rel. Carter v. Begoint Education, Inc., 305 F.R.D. 225 (S.D.

Cal. 2015).

B. Meet and Confer

The parties met and conferred on therfat of production issue on October 26, 2016,
without success. Declaration of Rony Sagy ¢\6Beclaration”) (ECHNo. 274-1) at 5 | 23;
Declaration of Juliaatkson (“Jackson Decl.(ECF No. 277-1)  24.

®> This objection was not asseriedesponse to Request Nos. 40, 48.

® This objection was not assertedresponse to Request No. 40.

" These objections were natserted in response to Request Nos. 40, 48. In addition, as
discussed more fully below, none of theseif@ge objections were accompanied by the privil
log that is required by Fe®. Civ. P. 26(b)(5)(A)(ii).
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C. Arguments
1. Plaintiffs

Plaintiffs, as the requesting parties, are entiibespbecify the format in which ESl is to b
produced, under Fed. R. Civ. P. 34. ECF No. 27W&21. Plaintiffs spetied that ESI should
be produced in native format with all metadatacited. If defendant objected to that format,
was obligated to state its objection and topmse an alternate format. Defendant neither
objected to the format nor proposed an altereatwd accordingly it waived any objections to

format.

e

—

Instead, defendant produced ESI in an unusable “load file” format. Even if defendant wa:

entitled to ignore plaintiffs’ forrat request, it was still obligated to choose a format that was
usable.

2. Defendant CDE

CDE was entitled to disregard plaintiffsoueest that ESI be produced in native format
with all metadata attached, since it produced & freasonably usable” form that did not “remg
or degrade the searchability of the datBCF Nos. 272-1 at 6, ECF 277 at 12. CDE timely
objected to production in native format, informadintiffs that it would produce in “load”
format, produced samples in that format, and then received no objection from plaintiffs unt
of the production had been completed. ECF Nos. 272-1 at 4, ECF 277 at 7.

D. Standards Governing Discovery

The scope of discovery is broad. Tgeeties may obtain discovery as to “any
nonprivileged matter that is relevant to any partyaim or defense and proportional to the ne
of the case ....” Fed. R. Civ. P. ("Rule”) 26(b)(T)nformation within this scope of discovery
need not be admissible in egite to be discoverable.” Id.

As noted above, regardingeetronically stored informain (“ESI”), the Rules provide
that the requester of such information “magafy the form or forms in which electronically
stored information is to be produced.” RG&¥(b)(1)(C). Although the requesting party is

entitled to specify the format, the responding pargnistled to object tthe requested format.

Rule 34(b)(2)(D); see Aguilar v. ICE Division binited States Dept. of Homeland Security, 25
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F.R.D. 350, 356-57 (S.D.N.Y. 2008) (“[t]he respondpagty then must either produce ESI in the
form specified or object”). lis not enough simply to object, hewer. The objecting party “must
state the form or forms it intends to use’producing the ESI. Rule 34(b)(2)(D).

In the absence of any timely objection to format, the objection is waived, and the

responding party must produce the requestedriEtBe form requested (if no other valid

objections were made). See Gaines v. Lalic®bf Patenaude & Felix, A.P.C., 2014 WL
3894345 at *1, 2014 U.S. Dist. LEXIS 113178 at *40SCal. 2014) (“Request for Production

No. 39 specifically requests the information be pomdlin one of these [specified] commercially
usable formats, or a similar format. ... Therefat is not sufficient for Defendant to produce

only hard copies of the dial reports.”);Xon v. Experian Info. Sols., Inc., 2014 WL 2881589 at

*4, 2014 U.S. Dist. LEXIS 86268 at *9 (N.D. Ind. 20J4n its response to the Request for
Production, Experian did not address ESI or olife&ixon's ESI specifiations. Thus, Experian
waived any objection to the ESI format resfeel by Dixon pursuant to Rule 34(b)(1)(C).”);
Cenveo Corp. v. S. Graphic Sys., 2009 Wi42898 at *2, 2009 U.S. Dist. LEXIS 108623 at *

=

D
o

(D. Minn. 2009) (ordering production in the regted format where the responding party “fails
to object to producing the documemgheir native format and faieto state the form or forms |t
intended to use,” and instead, “produtiee documents in a .pdf form”).

In general, the party seeking to compel gy has the burden ettablishing that its

request satisfies the relevancy requiremen®uwé 26(b)(1)._See Bryant v. Ochoa, 2009 WL

—J

1390794 at *1, 2009 U.S. Dist. LEXIS 42339 at *3 (STal. 2009). Once relevance has beef

shown, the party opposing discovéimngn has the burden of showitigt the discovery should b

(4%

prohibited, and the burden of clarifying, explaining or suppoitsgbjections._See Lofton v.

Verizon Wireless (VAW) LLC, 308 F.R.D. 276, 281 (N.D. Cal. 2015) (“[w]hile the party seeking

to compel discovery has the burden of essabig that its request satisfies relevancy
requirements, the party opposingabvery bears the burden of shiogvthat discovery should not
be allowed, and of clarifying, explainingidsupporting its objections with competent
evidence”).

I
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E. Analysis

1. Plaintiffs may specify the production format

CDE argues that “[a] requesting party cant@tand production ione format versus
another just because one would allegedly egsarty’s review process.” ECF 272-1 at 8-9.
This argument runs directly contrary to th@verning Rules, which expressly state just the
opposite: the requester “may specify the form om&®in which electronidly stored information
is to be produced.” Fed. R. Civ. P. 34(b)(1)(C)The Rule does not limnthis authorization to
any specific set of circumstancesr does it say that specifying the format is not available to
“ease” the review process. Indeed, CDE’s dssine rejection of “ease” of review as a valid
reason for specifying the format is difficult toderstand, since ease ofiew is precisely why
the requesting party would specify the format, and it is the very reason the requester is pe
to do so’

In support of its interpretation of Rule 8}(CDE cites Bridgepoint, 305 F.R.D. 225.
However, rather than pointing to or identifyiagy language in Bridgepd that supports its
argument, CDE offers only a general citation toghtire 28-page decisiorin fact, there is no
language in that decision theupports CDE’s interpretatiori.he only mention of “ease” of

review in_Bridgeport occurs inarenthetical to its citation delian Labs Inc. v. Triology LLC,

2014 WL 4386439 (N.D. Cal. Sept. 4, 2014). NeitBridgeport noMelian supports CDE’s

argument.

In Bridgepoint, plaintiffs wanted ESI proded in native format, while defendant wante|
to produce it in “TIFF” format._Bridgepoin805 F.R.D. at 229. However, “[t]he language
utilized in Plaintiffs’ filings makes clear it dinot make a specific request for Native productic
Id. at 245. Here, plairits specifically requested productionnative format, as they are entitle

to do under the Rules. In Melian, the court pointed out thatdfault format provisions of the

8 See also, ECF 277 at 18 (Opposition to Motion To Compel).

® See Rule 34(b) advisory committee’s nd@8006 Amendments (“The amendment to Rule
34(b) permits the requesting party to designagedihm or forms in which it wants electronicall
stored information produced. .Specification of the desired form or forms may facilitate the
orderly, efficient, and costfective discovery of eleanically stored informatiori) (emphasis
added).
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Rules did not apply if the parties had “othesgitipulated” to a fonat. Melian, 2014 WL
4386439 at *2 (citing Rule 34(b)(2)(E)). In factetparties there had gtilated that “that ESI
may be produced in paper, PDF or TIFE.” Idwés in that context that the court stated that t
fact that “producing the documerntsa searchable format would ease Triology's review does
render Melian's production deficient.”_Id. In other words, ease of review is something for
requesting party to think about when it makesatguest, as plaintiffs dihere. Mere ease of
review, however, is not sufficient to override ttequesting party’s wtén stipulation that
production in a less convenient format would bi#éigent. Plaintiffshere from the beginning
requested ESI in native format with all metadattached. CDE'’s entirely unjustified reliance
Bridgepoint (and implicitlyMelian), cannot change tliactsof this case.

2. CDE may not ignore plaintiffs’ format request

CDE argues that even though plaintiffs speeify requested production in native form
with metadata attached, CDE can ignore thatesgand produce it in some other format so Ig
as the production is in a “usable form, e.g., elmutally searchable amghired with essential
metadata.” ECF Nos. 272-1 at 6. This argunsen, is directly contrg to the text of the
discovery rules. The Rules specify that the responding party may produce ESI “in a reaso
usable form’if the request “does not syigca form for production.” Rule 34(b)(2)(E)(ii). Here
the request did specify a formatd therefore there was no basis@®DE to simply ignore it ang
produce it in a formaaf CDE’s own choosing.

CDE'’s cited cases do not suppostiiiterpretation of the disconerules. For example, i

Aguilar, plaintiffs’ document request “did not spigdihe form in which they [plaintiffs] sought to

have electronically stored information (‘ESbroduced, nor did it m&ion the production of
metadata.”_Agquilar, 255 F.R.D. at 352. Maver, by the time the duilar plaintiffs first
mentioned the subject of metadata, defendaratd dimost completed their document collectio
efforts.” 1d. at 353. This sharpbontrasts with the facts of thisse. Here, plaintiffs specifiexd
the outsethat the ESI should b@roduced “in their native elgonic format together with all
metadata and other information associated wathelocument in its native electronic format.”

Sagy Exh. 1, ECF 274-1 at 17 Y 4 (instructioris)addition, CDE does not claim to have
8
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collected or produced any responsive documerits fur the time they received this requst.
CDE argues that it is entitled to ignore ptdfis request because firoduced the emails |n
“load file” format, which, it claims, is “regardeas standard by Coutisroughout the country, by

the Sedona Conference, and by this Courtscg Master, Winston Krone.” ECF No. 272-1

—

at 2-3 (footnotes omitted) and 3 nn.5-7. This argunweentirely meritless. While claiming tha
“Courts throughout the country” faa held that producing emails “load file” format is
“standard,” CDE has cited only Aguilar, 255 F.RdD.353, which says no such thing. Even if
Aquilar did contain this holdig, that one court cannot honedily described as “Courts
throughout the country.”

The Sedona Conference says no such thing eifftee cited materialsnly note that “[i]n
an effort to replicate the usefulness of native files while retaining the advantages of static

productions, image format productions are typicalgompaniedy ‘load files ....”” Comment

12.b,The Sedona Principles: (Second Edition) Best Practices Recommendations & Principles fo

Addressing Electronic Document Production P#ject of The Sedona Conference® Working
Group on Electronic Document Retention & Production (W@a@hé 2007) (emphasis addét).
The materials do not state that load file formatfiisestandard or sufficidrio ignore plaintiff's
requests.

Finally, the court rejects CDE’s attempt to dthg Special Master into this dispute. CDE
argues, apparently based solely upon counsel'sieetion of what she claims was said in an
April 7, 2016ex partephone call with the Spedi®laster, that the Spediilaster “approved” the
use of load file format despite plaintiff's request for the emails in native format. See ECF
No. 272-2 at 2 § 9. This dubious claim, unoborated by any follow-up writing to confirm such

an important point — and to ensure that wd@insel says she hdawas not the result of

10 See also, Nat'l Jewish Health v. WebM@adth Servs. Grp., Inc., 305 F.R.D. 247, 253 (D.
Colo. 2014) (Special Master’s assertion that ‘&RBdi(b)(2)(E)(ii) trumps sgxific instructions in
discovery requests” is dictashere “NJH ... specifically requesd that WebMD produce emails
in MSG format,” and “WebMD complied with thaéquest and produced email in MSG format”);
In re Payment Card Interchange Fee & Nbart Discount Antitruskitigation, 2007 WL 121426,
2007 U.S. Dist. LEXIS 2650 (E.D.N.Y. 2007) (defenttadid not specifidy request metadata,
So court reasoned that plaintiffs copiebduce it in a reasonably usable form).

1 https://thesedonaconfaice.org/publication/®%62520Sedona%2520Principlevailable for
download on that page) (last vigltby the court on January 31, 2017).
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confusion or wishful thinking on heart — is irrelevanin any event, and indeed betrays CDE’
misunderstanding of the role of the Special Mastdre Special Master inihcase is a technica
consultant, not a judge who could “approve” @agiprove of discovery production formats. T
court therefore need not examine the credibdit¢DE’s claim that the “load file” format was
“approved” by the Special MasteThe technical feasibility or adsability of producing in this
format — a technical matter on which the Spediaster may opine — is not determinative of

CDE'slegal obligation to either produce in the format requested by plaintiffs, or to timely ol
to that format.

3. CDE failed to object

CDE claims to have objected to the format of the requested ESI production on Octq
2013, six months after the document requests semeed. Such objection would have been
untimely. See Fed. R. Civ. P. 34(b)(2)(A) (respanare due 30 days from document request
30 days from the Rule 26(f) conference). Apart from the timeliness issue, however, CDE’s
is not true. The October 10, 2013 documenE&CBlies upon was a transmittal letter of a
proposed protective order, not a response tg@uery request. Substantively, the document
only “observe[d]” that “the question whethergmduce metadata generally involves a balanc
test ....” No objection is created from the mere fact that a document transmitting a propos
protective ordementionsdiscovery issues and acknowledges there is a “question” about
“whether to produce®

CDE finally made an objection, of sorts,producing ESI in the format requested by

12 Apart from the fact that e is no objection stated in tBetober 10, 2013 letter, CDE’s ow
subsequent conduct led plaintiftsa reasonable belief thaS1 would be produced in native
format with all metadata attached. On Ma#¢l2014, CDE’s counsel wrote plaintiffs’ counsel
to advise her that CDE is working with its vendo ensure that request electronic documents
can be produced “in an organized manner.§y3axh. 3, ECF 274-1 at 67. The letter goes or
assure plaintiffs’ counsel thatatheffort “will not impede mylient’s ability to produce the
documents with metadata intact and in theirveetormat.” 1d. The following month, on April
30, 2014, the parties agreed, in writing, that “[dficuments will be produced with all metadat
if it exists, on CD-ROM disks, through a closeérvice, or through other mutually agreeable
methods.” ECF No. 58 at 16 1 14.5(a). Thisagrent was “So Ordered” by the court. See E

No. 60 at 16 1 14.5(a). CDE argues now that therldttes not mean what it says and that the

stipulated order “did not orderspecific format of production.ECF No. 277 at 9, 15. Even if
the court were to accept CDE’sahed interpretations of these documents, plaintiffs would 4
forgiven for believing that CDE was agreeing togwce ESI in native format with all metadatg
attached.
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plaintiffs, in an August 26, 2016 letter, moraththree years after the document request was
served._See Sagy Exh. 8, ECF 274-1 at 89-90. Wheléetter does not even mention metada
the court construes it to be abjection to plaintiffs’ request for production of ESI in native
format with all metadata attached. Also, rattien proposing an alternative format to produc
ESI, the letter simply declares that CDE has already produced B&hanfile” format, and
asserts that that is good enough. Id. at 89.

The August 26, 2016 “objection” is therefore untimely and separately, not a valid
objection under Rule 34(b)(2)(D).

4. Waiver

Plaintiffs argue that CDE has waivealyaobjection to the format of ESI production.

Normally, defendant’s untimely, invalid, pieceméalbjections, would be waived. Richmark

Corp. v. Timber Falling Consultants, 959 F.2d 1468, 1@#3Cir.) (“[i]t is well established that

a failure to object to discovery requests witthe time required constitutes a waiver of any

objection”), cert. dismissed, 506 U.S. 948 (19%) Puerto Rico Medical Emergency Group,

Inc. v. lglesia Episcopal Puertorriqueiia  F.R.D. |, 2016 WL 4004576 at *3, 2016 U.S.

Dist. LEXIS 99391 at *8 (D.P.R. 2016) (“In tmaintimely response, HESL, SGE, and SSE di
not object to the Excel file format. ... Thsenough to waive all future objections.”).

In this case, however, aafling of outright waiver basemblelyupon timeliness of the
objection is not warranted. On November 18, 2@l&intiffs filed a Motion To Compel. ECF
No. 129 (motion), 144 (Joint Statemt). Although plaintiffs noted that CDE had not produce
ESI in native format, they did not argue thatEEBad waived any objections to format. To the
contrary, plaintiffs attached atfer their counsel had sent to EB counsel, in which plaintiffs’

counsel stated that in negotiations over the ypectdn, “Plaintiffs agreed to waive native forma

13 CDE initially objected to the production eéarly any materials, on May 17, 2013, when it
filed its initial objections. See Sagy ExhnECF 274 1 at 33 64. These were boilerplate

4%

[®X

objections, and contained no objecttorplaintiffs’ request that ESI be produced in native format

with all metadata attache&ee id. CDE’s next claimed objection was in the October 10, 20
transmittal letter. CDE next claied objection was in its August 26, 2016 letter. Even if eacl
these were valid objections (andfact, not a single one of theoontains a valid objection to
format under Rule 34(b)), CDE has engaged im@woper pattern of piecemeal objections oV
the course of years.
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for the databases,” and:

Plaintiffs agreed to accept searcleapdfs for image files, text files
and CSV files for all materials producdelaintiffs waived native
format for the actual emailsbut asked that all attachments to
emails and all other non-emailocuments be pduced in their
native format (e.g. Word, WordHRect, Excel, PowerPoint, etc.)

All materials must be produced in a searchable form and have their
metadata intact.

ECF No. 144-3 at 42, 43 (emphasis add&dJhe court therefore wixamine other factors, in
addition to waiver, to determine this motion.

5. Burdensomeness & relevance

CDE argues that it is unduly burdensomertoduce ESI in native format, and that
metadata is not relevangee ECF No. 272-1 at 6-8.

i. Burdensomeness

CDE argues that it would be burdensome tuir it to “reproduce” ESI in native format.

See ECF No. 277 at 18-19. CDE complairst thhas already produced “29,000 documents,”
and it would be an undue burden for it toguce it again, in native format. Id. at 18.
The court rejects this argument becauseitha problem of CDE’s own making. CDE

created the problem it now complains about hyaging in an ESI production in a formatitsf

choosing — the “load file format” — rather thawe thative format, with all metadata attached, as

plaintiffs had requested. Had CDE compliedvihe Rules governing ESI discovery, it would
have produced the ESI in the requested format,alagling the need to reproduce it now. In
alternative, still following the Rules, CDEould have timely objected to the format, and

proposedo produce the ESI in its own chosen form@hat would have allowed the parties to

14 Despite this concession madigring negotiations, the court dasst find that plaintiffs have
thereby waived their right to seekoduction of ESI in native formatith all metadata attached.
To the contrary, this concession appears to have been a “provisional” one made for negat
purposes only. At all other times, plaintiffs hasansistently insisted upon native format, with
metadata attached, and complained akiiE’s failure to produce in that formaEee Sagy

Exh. 1, ECF 274-1 at 17 (April 16, 2013 documenuest); Joint Statement, ECF No. 144 at %

(January 6, 2016); Sagy Exh. 4, ECF 274-1 gtJdhe 2, 2016 Sagy letter), Exh. 5, ECF 274-
at 74 (July 20, 2016 Sagy letter), Exh. 7 FEZ74-1 at 79 (August 22, 2016 Sagy letter,
complaining that email attachments are not eirttoriginal” formats) Exh. 9, ECF 274-1 at 96
(September 9, 2016 Sagy letter), Exh. 11, EC,2 at 126 (September 21, 2016 Sagy letter)
Exh. 13 & 14, 274-1 at 138 (October 10, 2016 Sagy email).
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meet and confer on what format wouldused, and what metadata would be produced,
preferably without a court motion. Even ittmatter could not be worked out however, the
parties could have brought their discovenotions regarding format years apeforeCDE

produced ESI in the wrong format. Since CDE ehmsignore the Rules, and chose to ignore

plaintiff's request that ESI be produced in nafiwenat, the court will not now hear its complaint

that it should not be made to repuceé the ESI in the requested format.

CDE also argues, in the broadest of gditers, that production “in multiple formats” is
unduly burdensome because of the “sheer volume of documents.” ECF No. 277 at 19. H
CDE has already agreed to produce some ESI in multiple formats, and claims to have alre
done so._See ECF No. 277 at 15 (referring to Gpedduction of “native excdiles, audio files,
and video files”). CDE’s production of docuntein multiple formats, apparently without
objection, undermines its overly-general arguntieat producing documents in multiple forma
is unduly burdensome.

ii. Relevancef metadata

It is not necessary to drkss the “relevance” of the metadata once the court has

determined that CDE should produce ESI in native fofmd&irst, as CDE itself explains, ESI in

native format cannot be separated from its det “Metadata in native documents cannot be

redacted or withheld. A natiféde production necessarily includai metadata fields in every
document.” Declaration of Se&wotulla (ECF No. 272-4) at 4 § 13.

Second, the district judge préisig over this case Baalready ordered that as for emailg
they are to be produced with all metadata intde producing responsive ais, the Parties will

produce the emails without altéicn of any kind; in particulathreads, attachments, and

15 This is fortunate for plaintiffs, since they thiesve not explained exactly what metadata the
are requesting (other than to saill faetadata”), nor why it is relevaid this lawsuit. Plaintiffs
have identified some items of metadata thapéamly relevant, and CDBEas never argued that
is not: author or modifier; and creationroodification date. & ECF No. 274 at 14, 16.
Plaintiffs have never explainedhy the other items of metadatey seek — notes or comments
highlights, tracking changes, underlining, strikestighs and unspecified “other data fields” —
relevant._See ECF No. 274 at 14. Indeed it txlear how plaintiffs could make this showing
since it appears that thelp not even know what metadata fietde contained in the ESI. Ther
is no indication in plaintiffs’ papers that thbgve ever sought thisfarmation through simple
interrogatorie®r otherwise.
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metadata associated with the dmand attachments should notrbedified, deleted, or altered
any respect.” ECF No. 60 at 17 1 14.5(c).
6. Privilege

CDE argues that producing in native formatuld infringe on the deliberative process,
attorney-client privileges and the work producttpction. ECF No. 272-1 at 9. This objectior
valid only to the degre CDE can establish tlegistence of tl privilege, and it has produced a
valid privilege log. As discussedIbe/, CDE has failed to do either.

II. ADEQUACY OF PRIVILEGE LOGS

Plaintiffs seek to compel production of dmeents “improperly withheld under defective
privilege claims because Defendant’s privileggsldoth as originally produced and repeated
amended, fail to provide the level of detatjueed by Rule 26(a)(5)(A) and by this Court’s
August 29, 2016 Order.” ECF No. 2@B2. Plaintiffs argue thakhe privilege logs do not
provide enough information for it or the courtassess the assertionprivilege. To the
contrary, they argue, the “desdrgns” of the withheld documentge at most, just conclusory
statements, that are essentially just the legatitlen of the privilegeor protection asserted.

CDE argues that Ninth Circuit law approvedio# descriptions it has given. In additior
defendant has now, belatedly, provided a datlam — in its opposition papers — describing
categorically what the withheld documents arel why they are entitlet privilege. ECF No.
277 1 at 3 11 9(a)-(c).

As discussed above, plaintiffs served itii@ist Set of document requests on April 16,
2013. See Sagy Exh. 1, ECF 274-1 at 13-30.Man 17, 2013, Defendants objected on grou
of privilege and attorney work producigang other grounds). See Sagy Exh. 2, ECF 274-1
at 33-64. However, CDE did not properly assestghvilege, nor provida privilege log of any

kind, thus violating Fed. R. Civ. P. 26(b)(5)(A%ee ECF No. 150 at(8rder). The court

accordingly denied CDE'’s privilege claims withquigjudice to their renewal in accordance with

the Rules._Id.
i
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A. The Privilege Logs

In June, July and August, 2016, CDE produced|pge logs for its email productions.
plain violation of Rule 26(b)(5)(A), the logsilied to provide even the minimal information
plaintiffs and the court would neéthb assess the claim” of privileg For example, the logs did
not indicate whether either thensker or recipient was an attornewya client. They did not
indicate what was the subjecttbe communication, and insteachply reprintedthe subject line
of the email. Incredibly, theubject line itself was often rectad, making it impossible to know
what the email was abotft.Indeed, the log seems to betaRE’s incorrect view that any ema
from or to any lawyer was privileged (assumiintfper the sender or the recipient was a lawyel
fact not disclosed by the log), rediess of who else may have segnvhat it concerned, wheth
it was intended to be confidential, and whether the privilege was wHiv@d. August 29, 2016,
the court advised CDE that the pregle log was inadequate. ECF No. 232.

On October 13, 2016, CDE produced “revised” itege logs. These logs also fail to
comply with Rule 26(b)(5)(A). For example, whdhey alleged attorney client privilege, they
again fail to indicate who (if anyohes the lawyer on the emaillhe description of most emails
is so general (for example, “Otalecision/policy”), the plaintis and the court have no way of
assessing the claim of privilege. Indeednynantries have even less information than the
original logs. For example, the descriptiamshe “revised” July 2016 privilege log consist
entirely ofdefinitionsof attorney client merials, and only partiaefinitions at that:
“Communication made in confidence for rpose of giving or obtaining legal advice.”

B. Julia Jackson Declaration

On December 7, 2016, in a declaration oppoplagtiffs’ motion to compel, CDE finally

% 1n one instance, the only un-redacted piecefofimation about the subject of the email is “[.

In others, the only un-redacted subject information is “FW:”

17 “The fact that a person is a lawyer does make all communications with that person
privileged. Because it impedes full and free discpwd the truth, the attoey-client privilege is
strictly construed. Wigmore on Elence describes the several elements of the privilege this
(1) When legal advice of any kind is sought (&nfra professional legablviser in his or her
capacity as such, (3) the communications reldtrthat purpose, (4) made in confidence (5) b
the client, (6) are, at the clientisstance, permanently protected {fom disclosure by the clien
or by the legal adviser (8) unletb® protection be waived. Therden is on the party asserting
the privilege to estaish all the elements of the privileg United States v. Martin, 278 F.3d
988, 999-1000 (9th Cir. 2002) (citations anternal quotation marks omitted).
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offered categorical descriptions of what weasitained in the privileged documents.

See Jackson Decl., ECF No. 277-B4t9(a)-(c). CDE, however, did not include or refer to
these categorical descriptions in the privilege |tlys revised privilegeads, or the cover letter
to those logs. Instead, CDE forced plaintifidring this motion, and only then — six months
after the first privilege log,ral two months after the last one — did they provide these
descriptions.

C. Analysis

1. The privilege logs are inadequate

CDE argues that “a log which providesormation on the subject matter of each
document exceeds the requirements for establishing the privilege.” ECF No. 277 at 23, ci

re Grand Jury Investigation, 974 F.2d 1068, 1071 (9th1©B2). That is natorrect. In Grand

[92)

[ing In

Jury Investigation, the party claiming privilegailsnitted a privilege log and affidavits regarding

their confidential nature.”_In re Grand Jury Investigation, B224 at 1071 (emphasis added).

The court upheld the assertiohprivilege, stating that th“privilege log went beyond tHaole
standards to provide information on the sabjmatter of each document.” 974 F.2d at 1071.

The court was referring to Dole v. Milonas, 889 F.2d 885, 888 n. 3, 890 (9th Cir.1989), a c

which upheld the assertion of privgle by means of a privilege log.

In Dole, the Secretary of Labor issustdadministrative subpoena, accompanied by a
letter. “That letter described the procedurbédollowed with respect to any document as to
which the attorney-client privilege was invoked.” Dole, 889 F.2d at 887 88. The letter inst
the recipient to provide a list of privileged documents, and set forth exactly what must be
included on that list._Id. @88 n.3. “Subject matter” of teommunication was not included o
that list. 1d. When asking for the “naturef the document, it askeonly for “i.e. letter,
memorandum.”_Id. This was not a “standandposed by the court, it was simply the
information requested by the Secretary.

Moreover, both Grand Jury Investigatiand Dole were decided before the 1993

amendments to the Federal Rules of Civil Praced Those amendments added Rule 26(b)(5

which for the first time expressly called for the usa qfrivilege log that described “the nature
16
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the documents, communications, or things notipced or disclosed in a manner that, without
revealing information itself privileged or protectedi|l enable other parties to assess the
applicability of the privilege or protectioh Rule 26(b)(5) (emphasis added).

Indeed, after the 1993 amendments, the Nintbutiinterpreted (ore-interpreted) Dole
as authorizing different method$ asserting privilge, “all of which involve conveying some
information about theontentof the allegedly privileged matal, which a boilerplate objection

does not do.” Burlington Northern & SantalR®e. Co. v. United States District Court for the

District of Montana, 408 F.3d 1142, 1148 (9th Jjemphasis added), cert. denied, 546 U.S. 939

(2005). Burlington goes on to state that wiile 1993 amendments do not specify exactly what
must be in a privilege log, “boilplate objections ... are insufficiettt assert a privilege.” 1d. at
1149. Instead, in assessing the assertion of privilegenfaeather it's been waived), the district

court is instructed to take into account several factors, including:

the degree to which the objection or assertion of privilege enables
the litigant seeking discovery artle court to evaluate whether
each of the withheld documents is privileged (where providing
particulars typically contained ia privilege log is presumptively
sufficient and boilerplatebjections are presuptively insufficient).

1d. at 1149 (emphasis addéef).

CDE argues that “a general description thedcribes a document as a draft decision of

Uy

policy containing pre-decisional agency materiaufficient to establisthe deliberative proces

privilege ....” ECF No. 277 at 23, citing Asselybf California v. United States Dep't of

==

Commerce, 968 F.2d 916, 920 (9th Cir. 1992). Ttemlcase — which involves Exemption 5 o
the federal Freedom of Information Act (“FOIA™S U.S.C. § 552(b)(5) — says no such thing.
Nowhere does the case state that “a general gaearis sufficient,” nor does it state what “a
general description” would entaillo the degree the decision opdreg all on the sufficiency of
the description, it says,W[e give the governmentéhbenefit of the doubt arassumedor

purposes of our review that the tapes arertagency or intra-agency memorandums’ within the

18 Even reading Grand Jury Investigation as tif@ng a standard in Dole, the identification off
such a standard was dicta. _In Grand Jury Inyason, the privilege lognd affidavit did provide
information about the subject matters of théhtheld communications. In re Grand Jury

Investigation, 974 F.2d at 1071. Since the privillegetherefore met a higher standard, it wag
not necessary to the decision for the court toratisat a lower standard was set forth in Dole.
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meaning of Exemption 5 [of FOIA].””’Assembly, 968 F.2d at 920 (emphasis added).

2. The Jackson Declaration doesnescue the defective privilege logs

The Jackson Declaration, meanwhile, doesatiotv the court to resolve the matter in
CDE's favor, even apart from its untimeliness.efrivilege logs are stitlefective, even when
read in conjunction with the Deiation. Most glaringly, rathéhan doing a proper document-
by-document privilege log, or agper categorical prikege log, CDE instead combined the tw
in a way that prevents plaintiffs and the counhirassessing the assertiafiprivilege. Thus,
there is typically no way to tell which descriptions in the Declaration apply to which docum
in the privilege logs, and sometimes theagtions appear tbe contradictory.

For example, PRIV5850 (from the Octobeiviege Log), asserts “Attorney Client
Communication.” There is no way fplaintiffs or the court to asse#igs assertion of privilege.
The only description given is “Ditadecision/policy.” The “desgstion” does not clarify whethe
this a draft decision, or a dragdblicy, or both, nor what deca@n or policy is involved. Looking

to the Declaration for help, there is noththgre that describescammunication regarding a

ents

-

draft policy as being protected byethttorney client privilege. There is simply no way to assess

the claim that this document is protttoy the attorney client privilege.

Even if the Declaration dishclude “draft policies” in itcategorical descriptions, the
Declaration is simply the wrong place for it. EDnay not force plaintiffs and this court to
wander through entirely different documents mad effort to match up documents listed in a
privilege log, privilege categorieset out in a separate declaratiang a set of attorneys listed i
yet another document. The privieefpg itself must provide all éhinformation the plaintiffs and
this court need to assess the assertion of privifege.

The overly general descriptis, the failure to link the categorical descriptions with
individual documents, and the failure to ideptifho are attorneys or decision-makers, also d

CDE's assertion of delibative process privilegeéand work product protection.

19 The court accordingly rejects CDE’s assertion that plaintiffs and the court must engagel|i

some sort of “cross-referencing” process, apuirenvolving several different revisions of the

E)rlvnege logs, to understand what privilegd&ng asserted. See ECF No. 277 at 27-28 n.9,
The deliberative process privilege cov&tscuments reflecting advisory opinions,

recommendations and deliberations compg®art of a process by which governmental
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D. Resolution

At some point, CDE'’s failure to produce @iy, legally sufficienprivilege logs, will
result in a waiver of the asserted privilegad protections. See Burlington, 408 F.3d at 114¢
(“Here, the district court found waiver where the [privilegédg not only was not filed during
the Rule 34 time limit, but was fildd/ze monthdater. ... The district courdid not err in
ordering Burlingtonto produce documents as to whichaid untimely asserted a privilege.”)
(emphases in text). Plaintiffs can be excusedelieving that CDE passed that point long ag

However, the court is reluctant to saas CDE by ordering the production of possibly
thousands of documents containing confidenti@raey client, work product and deliberative
process information. Accordinglthe court will not declare a waivat this point. Instead, the
court will grant the motion to produce the docutsan CDE'’s privilege logs, and give CDE 30
days to either produce the documents or produageprprivilege logs. This will be CDE'’s final
chance to produce adequate privilege logs, andssgrtions of privilegthat are incapable of
determination will be overruled once and for all.

[ll. ATTORNEYS’ FEES
As discussed above, plaintiffs’ motion to cahis meritorious. They are entitled to

production of ESI in the format they requestedh all metadata, and CDE has again failed to

provide a proper privilege log. Plaintiffs are therefore entitled to their “reasonable expense

incurred in making the motion to compeh¢iuding attorney’s fees.” Fed. R. Civ.

P. 37(a)(5)(A);,_see Balla v. Idaho, 677 F.3d 910, @0 Cir. 2012) (“Rule 37(a)(5)(A) require$

the court to award attorneys faasnost circumstances whétke disclosure or requested
discovery is provided afteghe motion was filed).

Plaintiffs request that their attorneys’ fdesawarded at San Francisco rates. See EQ
No. 274-1 at 11 { 43 (incorporating ECF No. 20&06-8, explaining the use of San Francisc

rates). However, the undersigned has alredgrmined that local, Sacramento rates are

decisions and policies are formulated.” Degf’'tnterior v. Klamath Water Users Protective
Ass’n, 532 U.S. 1, 8-9 (2001) (internal quotationstted). Accordingly, the privilege log musf
show that the document sought to be withiielooth “predecisionaland “deliberative in
nature.” Jeff D. v. Otter, 643 F.3d 278, 289 (9th Cir. 2011).
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appropriate for attorneys’ feestinis case. See ECF No. 229 at 21-24. Plaintiffs have offere
explanation for why the undersigned shouldus® Sacramento rates here. Accordingly,
plaintiffs’ request for attorneys’ fees will be denied with leave to renew using Sacramentd
V. CONCLUSION
For the reasons set forth abpi’E IS HEREBY ORDERED THAT:
1. Plaintiffs’ motion to compel (ECF No. 273) is GRANTED, as follows:

a. Within 30 days, CDE shall produce all ESInative format with all metadata
attached. Any ESI that balready been produced in another format shall be
reproduced in native format with all taelata attached, within 30 days; and

b. Within 30 days, CDE shall produce (i) all documents withheld under its privilg
logs, or (i) legally sufficient priviége logs to cover those documents;

2. Plaintiffs’ request for attorneys’ fees (EGI. 273) is DENIED without prejudice to its
renewal, within 30 days, using Sacramento rates.
3. Defendants’ motion for a protective ord&CF No. 272) is DENIED, as follows:
a. Defendant’s request for a protective order is DENIED; and
b. Defendant’s request for attorneys’ fees is DENIED.
DATED: February 1, 2017 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

2L plaintiffs have not request@ny sanctions other than atteys’ fees, and have not provided
any legal justification for awarding them fegsSan Francisco rates as a sanction, and
accordingly no such sanctions Wik considered at this time.
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