
UNITED STATES BANKRUPTCY APPELLATE PANEL

OF THE NINTH CIRCUIT

In re: ) BAP No. EC-10-1511

)

JIMMIE EARL STEPHEN, ) Bk. No. 10-50583

 )

Debtor. )

)

)

JIMMIE EARL STEPHEN, )

)

Appellant, )

)

v. ) ORDER TRANSFERRING IFP MOTION

) TO DISTRICT COURT

) (Immediate Response Required)

ALAN S. FUKUSHIMA, Trustee; )

UNITED STATES TRUSTEE, )

)

Appellees. )

)

Before: DUNN and JURY, Bankruptcy Judges.

Appellant filed a motion for leave to proceed in forma

pauperis on March 25, 2011.  On April 7, 2011, the panel issued

its order transferring the in forma pauperis motion to the United

States District Court for the Eastern District of California.  In

the April 7, 2011 order, the panel explained that under the

holding of Perroton v. Gray (In re Perroton), 958 F.2d 889 (9th

Cir. 1992) and Determan v. Sandoval (In re Sandoval), 186 B.R.

490, 496 (9th Cir. BAP 1995), the Bankruptcy Appellate Panel has
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no authority to grant in forma pauperis motions under 28 U.S.C.

§ 1915(a) because bankruptcy courts are not "court[s] of the

United States" as defined in 28 U.S.C. § 451.

On April 28, 2011, the United States District Court for the

Eastern District of California issued an Order wherein it

concluded that “bankruptcy courts are not courts separate and

apart from district courts, but rather, the ‘bankruptcy court’ is

simply a unit of the larger district court.”  Stephen v.

Fukushima, No. 11 MC 0037 MCE GGH PS (E.D.Cal. filed April 28,

2011).  The District Court concluded that “[w]ithin their subject

matter jurisdiction, 28 U.S.C. § 157, bankruptcy judges have

authority to grant in forma pauperis status as would any other

judge of the district court.”  Id.  Based on this conclusion, the

District Court transferred the in forma pauperis motion to the

United States Bankruptcy Court for the Eastern District of

California.  On May 12, 2011, the Bankruptcy Court transferred

the in forma pauperis motion to the Bankruptcy Appellate Panel.

Unfortunately, the Ninth Circuit Court of Appeals has

expressly ruled that a “bankruptcy court is not a ‘court of the

United States’ under the definition of that phrase contained in

§ 451 and does not have the authority to waive fees. . .” 

Perroton, 958 f. 2d at 896 (emphasis added).  “Logic dictates

that if bankruptcy courts are not ‘courts of the United States,’
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then neither is the Bankruptcy Appellate Panel.”  In re Sandoval,

186 B.R. at 496. 

The Ninth Circuit Court of Appeals expressly rejected the

argument that “bankruptcy courts are not courts separate and

apart from district courts, but rather, the ‘bankruptcy court’ is

simply a unit of the larger district court.” 

Finally, even if a bankruptcy court is not a “court of

the United States” under § 451 and thus lacks direct

authority to act under § 1915(a), it could be argued

that the bankruptcy court nonetheless has the authority

to waive fees under 28 U.S.C. § 157(a). Section 157(a)

provides that: “any and all cases under title 11 and

any or all proceedings arising under title 11 or

arising in or related to a case under title 11 shall be

referred to the bankruptcy judges for the district.”

Thus, notwithstanding its lack of authority to act

under § 1915(a), it could be argued that the bankruptcy

court may waive fees because, in delegating the

authority to the bankruptcy court to hear a case under

Title 11, the district court also delegates its

authority to entertain a petition to proceed in forma

pauperis under § 1930(b) or (c).FN17 This argument,

however, also fails given the clear expression of

congressional intent to exclude the bankruptcy court

from those courts authorized to waive fees under

§ 1915(a) given the legislative history of § 451

discussed above. This conclusion is bolstered by the

fact that § 157 was passed into law in the same piece

of legislation that deleted the bankruptcy court

language from § 451. BAFJA, P.L. No. 98-353, Title I,

§ 104(a), 98 Stat. 340 (July 10, 1989).

Perroton, 958 F.2d at 896 (footnote omitted)(emphasis added). 

Accordingly, bankruptcy courts and bankruptcy appellate panels

cannot grant in forma pauperis motions and therefore must refer

then to a “court of the United States” with authority to rule on
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such requests.

Accordingly, appellant's in forma pauperis motion is hereby

once again TRANSFERRED to the United States District Court for

the Eastern District of California for the limited purpose of

ruling on the in forma pauperis motion.

It is appellant's responsibility to take all necessary steps

to have the in forma pauperis motion considered by the District

Court within a reasonable period of time.

No later than Thursday, June 30, 2011, appellant must file

with the Bankruptcy Appellate Panel and serve on opposing counsel

a written response which includes as an exhibit a copy of the

District Court’s order on the in forma pauperis motion or an

explanation of the steps appellant has taken to have the in forma

pauperis motion considered by the District Court.

For the convenience of the District Court, a copy of the

notice of appeal, the order on appeal and the in forma pauperis

motion will be forwarded to the District Court for consideration. 
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