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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

PAUL DEAN ROBERTS, No. 2:12-cv-0247 KIM AC P
Plaintiff,
V. FINDINGS & RECOMMENDATIONS

CALIFORNIA DEPARTMENT OF
CORRECTIONS AND
REHABILITATION, et al.,

Defendants.

Plaintiff filed this pro se @il rights action in state court. Because the complaint
contained federal claims under ¥2S.C. § 1983 and Title Il of th@mericans with Disabilities
Act (ADA), defendants timely removed the cégdederal court.See 28 U.S.C. 1441, 1367.
This matter was referred to the undersigned by LBcdé 302 pursuant to 28 U.S.C. § 636(b)
Currently pending before the court is defentamtotion for summaryydgment, ECF No. 46, a
well as plaintiff's cross motiofor summary judgment. ECF N680. The court has considered
plaintiff's opposition and amended oppositiortthe motion, as well as those documents

originally filed with the second amended complainECF Nos. 52, 51, 9. For the reasons

! The only difference between plaintiff's originexhibits in opposition to summary judgment,
ECF No. 51-1, and the amended exhibits, ECF3Rel, is the inclusion in the amended exhib
of plaintiff's medical records im the Correctional Treatment @er from July through August
2008. These records were provided to plaintiffdsponse to this court’s order of January 9,
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discussed below, the undersigmedommends granting in parcdenying in part defendants’
motion for summary judgment.

l. Allegations of the Complaint

By way of background, platiff was sentenced to a termtafenty five years to life in the
California Department of Corrections and Rehttion in January 2007ECF No. 9 at 5. He
was originally housed at Pleasant Valley SRiison (“PVSP”), a levdll institution, beginning
in March 2008 after being provided a wheelchai a permanent mobility disability and
documented as an intermittent wheel chair user or “DPO.” Id. This disability designation
require housing plaintiff in a wheelchair accessitll. Id. “At plaintiff's initial medical
evaluation at PVSP, medical staffinrcluded that, due to plaintiffisiedical disability of heart an
lung disease, PVSP was not gapaopriate placement for fear plaintiff contracting valley
fever.” Id. at 6.

In plaintiff's second amended complaintdleeged that in May 2008 he was improperly
transferred to High Desert State Prison, a LevdbiMlity, rather than a Leel Il institution for
which he was eligible, by reason of his disi@bbecause there were no available level Il
institutions. ECF No. 9 at 7. After beingadwated by medical staff, plaintiff's disability
designation was changed téudl-time wheelchair user or “DPW” on June 19, 2008 which
required a wheelchair accessible cell. Id. Hesveplaintiff was derad a wheelchair accessibl
cell for 15 days between June 19, 2008 and 4uR008 due to a lack of wheelchair accessible
cells at HDSP._Id. at 7-8. “This denied pl&f the full use of his wheelchair by denying him
appropriate wheelchair accessasie] housing.” _Id. at 8.

On July 4, 2008, “[a]ll of plaintiff's propertwas removed from him and plaintiff was re¢
housed in the institution’s infirmgareferred to as the ‘Centréteatment Center’ (“*CTC”), and
into a wheelchair accessable [sic] cell in [the]CCT Id. at 9. While housed in the CTC for a
period of one month plaintiff was denied accmeskis property, canteehbrary and religious

services, as well as yard progrémreason of his disability.dl at 9-10. Plaintiff's access to

2014 partially granting plaintiff’'s ntan to compel. ECF No. 49.
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these programs and services was “severely cestrbased solely on the defendant’s lack of
appropriate housing for plaintiff's need fill-time wheelchair use.”_Id. at 10.

On August 1, 2008, plaintiff alleged that CR officials manipulad his disability
designation back to an intermittent wheelchsier to justify rehousing him in a regular non-
wheelchair accessible cell despite the fact iatisability conditon had not changed as
reported._Id. at 11-12. “By July 12, 2010, pldfigisecurity placement score had dropped to
level 2 custody, however, he remained housedeated 4 prison due to the lack of appropriate
disability housing. On this date plaintiff refasany further use of his wheelchair despite staf
requests, and demanded his disgbcode be changed to ‘DNMwalks 100 yards without paus
with assistive device) gthat he could be transferred to &]snstitution consistent with his
security placement score of level 2.” Id. at Baintiff was finally tansferred out of HDSP on
March 30, 2011. Id. at 16. He therefore alletied he was inappropriately housed in a level
prison for almost three years because of defendant’s lack of appropriate housing for disab
inmates. _Id.

By way of relief, plaintiff seeks monetarymages and a declaratory judgment againsi
CDCR for violating the ADA. ECF No. 9 at 3.

[l Defendant’sMotion for Summary Judgment

On November 25, 2013, defendant filed aiomofor summary judgment on the ground:s
that: 1) plaintiff's ADA and RA claims are barredcause no evidence shows that prison offig
were deliberately indifferent tois need for reasonable accommodations; 2) plaintiff receiveq
reasonable accommodations after he was dee€isallled; and, 3) defendant is entitled to
gualified immunity as prison officials did notolate plaintiff's congtutional rights and their
conduct was objectively reasonablECF No. 46. Accompanyg the motion was a notice to

plaintiff pursuant to Rand v. Rowland, 154 F.3d 922-63 (9th Cir. 1998) (en banc). ECF N

47.

[l. Plaintiff's Cross-Motion for Summary Judgment

The Local Rules require that “[e]anfotion for summary judgment or summary

adjudication shall be accompanied by a ‘Stateréhindisputed Factsvhich shall enumerate
3
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discretely each of the specific material facts relied uponppat of the motion and cite the
particular portions of any pleading, affidawdgposition, interrogatory, answer, admission or
other document relied upon to estdblibat fact.” Local Rule 260(a).

The Court has reviewed the document titlethintiff's Notice and Cross—Motion for
Summary Judgment” and finds thits not in compliance withocal Rule 260(a). Merely
captioning the pleading as a cross-motion for sumiualgment does not relieve plaintiff of his

responsibility to comply with the Local Ruled. moving party's failure taite to the evidence

relied upon in support of each fact makes a responding party's burden unnecessarily more
difficult. The responding party should be able to quickly ascertain fabist offered by Plaintiff
are to be contested and what evidence is reliad sapport of each fact. In this case plaintiff
merely references his voluminous exhilsitdmitted in opposition to defendant’'s summary

judgment motion. ECF No. 50 at 2. For thes&sons, the undersigned recommends denying
plaintiff's cross-motion for summary judgment.

V. Leqgal Standards Summary Judgment Pursuant to Rule 56

Summary judgment is appropriate whenrin@ving party “shows that there is no genuipe
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).

Under summary judgment practice, theuimg party “initially bears the burden of

proving the absence of a genuine issue of matagal’ In re Oracle C@. Securities Litigation,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the record,
including depositions, documents, electronicaliyrestnformation, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or

presence of a genuine dispute, or that thvees# party cannot produce admissible evidence tp

support the fact.” Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-moving party bears the hurder
of proof at trial, “the moving party need only peothat there is an absence of evidence to support

the nonmoving party’s case.” Oracle Corp., 627 F.3d at 387 (citing Celotex, 477 U.S. at 3P5.);

4
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see also Fed. R. Civ. P. 56(c)(1)(B). ¢ed, summary judgment should be entered, after

adequate time for discovery and upon motiomjag} a party who fails to make a showing

—+

sufficient to establish the existence of an elemessential to that party’case, and on which tha

party will bear the burden of proof at trighee Celotex, 477 U.S. at 322. “[A] complete failur

11°)

of proof concerning an essential element eftbnmoving party’s casecessarily renders all
other facts immaterial.”_ldIn such a circumstance, summary judgment should be granted, ['so
long as whatever is before the district court destrates that the standdor entry of summary
judgment, . . ., is satisfied.” Id. at 323.

If the moving party meets its initial respdnibty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @ally does exist. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is qgiired to tender evidence of specifacts in the form of affidavits, and/or

admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n. The opposing party must demonstrate that the

fact in contention is materialg., a fact that might affethe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.ImM77 U.S. 242, 248 (1986); T.W. Elec. Sery.

<

Inc. v. Pacific Elec. Contractors Ass’n, 809 F6a6, 630 (9th Cir. 1987), andat the dispute is

genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the phnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).
“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the

court draws “all reasonable inferences supgabby the evidence in favor of the non-moving
5
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party.” Walls v. Central Costa County Transittharity, 653 F.3d 963, 966 (9tir. 2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. See Richards v. Nielsen Freightds, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally,demonstrate a genuine issue, the opposin
party “must do more than simply show that theresome metaphysical doubt as to the materig
facts . ... Where the record taken as a wholedomot lead a rational trief fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

V. Facts

A. UndisputedFacts

For purposes of the instant summary judgnmeation, the court finds that the following
facts are undisputed and suppdrby evidence in the record:

» Plaintiff Paul Dean Roberts (F-591119 Salifornia prisoner who was confined at
High Desert State PrisorlDSP) at times material to the ¢fa at issue, serving a term of
twenty-six years to life following his convictidor failing to register as a sex offender in
violation of Penal Code seoti 290. ECF No. 46-3 at 6-7 (fpdent and Commitment Order).

* Roberts was initially hadat the reception centerrth Kern State Prison (NKSP
and due to processing delays was not enddmsddansfer to permamt housing until July 9,
20077 ECF No. 46-3 at 3, 28. At the time ondorsement, Roberts was designated as af
intermittent wheelchair user @D). ECF No. 46-3 at 42.

* Under the Armstrong Remedial Plan as amended on January 3, 2001, there are
several wheelchair categorysignations. ECF No. 46-3 at 66.

* Inmates “who do not require a wheelchdiitime but are medically prescribed a
wheelchair for use outside of the assigned ceé#,tdua disability other than a lower extremity

mobility impairment, i.e., emphysemsgrious heart condition, etevho, due to the severity of

% To the extent that plaintiff denied that hesiaanted “extended stay” privileges based solel
his disability, this does not dispute the fiet he was housed at NKSP until July 9, 2007. Se
ECF No. 51-2 at 2.
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their disability, require placement in a designdgaility, shall be deginated as DPO. All
designated DPO inmates/paroleeguire housing in a designatttility but do not require
housing in a wheelchair accessibtdl.” ECF No. 46-3 at 66.

» At the time of the amendment to the Armstrong Remedial Plan, the designated
facilities were: Avenal State Prison (ASP); Gaidifia Institution for Men (CIM); California
Medical Facility (CMF); California State Bon — Corcoran (CSP-Corcoran); California
Substance Abuse Treatment Facility (SATHIRDSP; Pleasant Valley State Prison, and Salina
Valley State Prison (SVSP). ECF No. 46-4 at 10.

* Roberts was transferred to Pleasant Valley State Prison (PVSP) in March 2008,
but it was later determined by a doctor that Rtsheould not be housed at that institution due
to a medical condition that ineased his risk of complicatiofiom Valley Fever infections.
ECF Nos. 46-3 at 30, 46-6 at 86-88.

B. Transfetto HDSP

* Roberts was recommended for transfer to High Desert State(Riis®i) due to his
chronic obstructive pulmonary disease (CORIDY his numerous enemies. Roberts was als
designated as needing placement on a sensgegsiyard (SNY). ECF No. 46-3 at 31. Base
on all of Roberts’ case factors, the classtfmacommittee determined that they would refer
Roberts to the Classification IS&es Representative (CSR) with a recommendation for trang
to HDSP. _Id. at 30-31. The committee alsbermined that ndtarnative placement was
available? ECF No. 46-3 at 31.

* Under the amended Armstrong Remedial Plan, “in assessing appropriate placen

the CSR shall consider the inmates’ prevaitiage factors, statas documented on the CDC

% Defendants’ exhibits contain cdiefing evidence as to the specific date in March that plaint
was transferred to PVSP. Compare ECF No. 46-3(listing March 52008) with ECF No. 46-{
at 88 (indicating that plaintiff was leaving fBSP on 3/4/08). Although @intiff disputes this
fact, it is not material to resolution of thesiant motion for summaryggment because it is a
background fact.

* As plaintiff's only basis to djsute this fact is based on “current regulations” which allow fof
irregular placement at a lower setyfacility, the court deems thigct undisputed as to Rober!
placement in 2008. See ECF No. 51-2 at 5.
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Form 1845, and any additional health care plasgmoncerns documented thereon. The CSI

shall then endorse the inmat@th reference to the CDC Form 1845.” ECF No. 46-4 at 13.

“Where a verified DPP Section C inmate has additional significant health care concerns, the CS

in consultation with Health Care Population Manmagat (HCPM) staff, shall place the inmate
an appropriate designated DPP facility that has an established health care delivery systen
to the inmate’s condition. _Id.

* On April 30, 2008, noting Roberts’ susceitijito Valley Fever, the CSR endorsed
Roberts for transfer to HDSP. ECF No. 46-3 at 31.

* Roberts was received at HDSP on May 20, 2803 No. 46-3 at 3, 5. At the time of

his arrival at HDSP, Roberts’sibility placement was designaesiDPO. ECF No. 46-3 at 28
42.
C. DPWDesignation

* OnJune 19, 2008, Roberts was seenshydaiting physician. ECF No. 46-6 at 63.

Roberts complained of back pain, consistingm8 on a scale of 1-10 when standing, but a 2}

when sitting in his wheelchairld. Roberts indicated that hechbeen able to stand for increas
periods of time since taking MS Contin._Id.

» The doctor ordered an MRI of Roberts’ apand a referral to neurosurgery. ECF N
46-6 at 62. In addition, the doctor changed Rabdisability designatin from DPO to DPW.
ECF No. 46-3 at 45.

* Aninmate who is designated as DPW is medically prescribed a wheelchair for fu
time use both within and outside the assigneddtedito a permanent disability. ECF No. 46-3
66. All inmates designated DPW must be houseddasignated facilitgnd require housing in
wheelchair accessible cell. Id.

D. CTC Placement

* In June 2008, the SNY at HDSP was congo$éve buildings. ECF No. 46-6 at 92.
1

> Although plaintiff disputes thifact, he produces no conflictimyidence on this point.
8
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Each of the five buildings had two wheelchair accessible tdis.

» If no wheelchair accessilgells were available fa DPW designated inmate, the
inmate could be moved to the Correctiohedatment Center (CTC) on a temporary basizCF
No. 46-6 at 96.

* Roberts was placed into the CTC on July 3, 2008. ECF No. 46-6 at 59.

» Circumstances that result in an inmairegoglaced in the CTC and prevent him from
returning to his assigned cell require thaffsassume control of the inmate’s propértfECF No.

46-6 at 98.

* OnJuly 22, 2008, Dr. French changed Reghdigability designation to DPO. ECF No.

46-3 at 47. The new accommodation chronocat#id the Roberts needed a bottom bunk ang
lower tier cell, a wheelchair for use outsidehdd cell, a walker, waist chains, a commode cha
mobility vest, and a transport vehicle with aiftd. Roberts could not be assigned
to a job requiring walking outside bfs cell or prolonged standing. Id.
* Roberts was released from the CTC on August 1, 2008. ECF No. 46-3 at5. Th
day the Health Care Manager approved Rebadw DPO designation. ECF No. 46-3 at 48.
* On June 16, 2009, Roberts’ accommodatinrono was again updated. ECF No. 46
at 49. The previous items were renewed, anbleRts was issued a new accommaodation of gr
bars around his toilé?. 1d.

* On August 3, 2009, Dr. Miranda discontinReflerts’ use of a walker, and added a

® To the extent that defendant contends that tivere two additional cells that were retrofitted
be modified wheelchair accessible cells, the tdoes not rely on this fact because there is
absolutely no evidence indhrecord to support it.

" The parties’ additional statements coméeg whether such placement complies with the
Armstrong Remedial Plan and the ADA are legaiclusions and are therefore not cited as
statements of fact by the court. See ECF M6<2 at 4 (Defendant’s &ement of Undisputed
Facts); 51-2 at 8-9 (Plaintiff's ResportseUndisputed Statement of Facts).

8 To the extent that plaintiff disputes thiskasng contrary to the Anstrong Remedial Plan, the
dispute is deemed immaterial to establisrangADA violation. _See ECF No. 51-2 at 11-12.

® Plaintiff disputes this fact, butoes not provide any evidencethe contrary demonstrating tha
the accommodations provided could not evended in a non-wheelchair accessible cell.
Accordingly, this facts deemed undisputed.

19 plaintiff disputes this fact, butoes not provide any evidencethe contrary. Accordingly, thi
fact is deemed undisputed.
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rojo pad. All remaining accommodations remained the same. ECF No. 46-3 at 50.

* On January 6, 2010, Roberts was again issued a new accommodation chrono tq add

the use of a walker with a séatECF No. 46-3 at 51. All reriwing accommodations remained
the same._Id.

» Dr. Miranda updated Rotse disability placemenprogram verification, and
changed Roberts’ disability designation fr@RO to DNM. The DNM designation does not
impact an inmate’s placement. ECF No. 46-3 at 54.

* On October 8, 2010, Roberts was issuedadh deet. ECF No. 4@-at 56. That diet
was discontinued on February 25, 2011. Id. at 57.

E. Transfer from HDSP

* Roberts was transferfesin HDSP to the California Training Facility (CTF) on
March 30, 2011 ECF No. 46-3 at 4.

* On May 20, 2011, Roberts was seen bBiight for an ADA consultation. ECF No.
46-5 at 76. During the consult, Rotgetold Dr. Bright that he fiebeen in a wheelchair for the
previous three years, and hadite suit to get out of the wheelchair and get a front-wheel
walker®® |d.

* Roberts was transferrednr CTF to the Californignstitution for Men (CIM) on
September 20, 2012. ECF No. 46-3 at 4.

» On December 11, 2012, Dr. Yee rescinded Roberts’ chrono for a walker, waist
chains, a renal diet, rojo pillow, and extra pill BWECF No. 46-3 at 58. Dr. Yee noted that

Roberts was able to walk, and thag BINM status was being reviewed. Id.

. Plaintiff contends that that this chrono does correctly represetite actual accommodation:
afforded to him, but does not provide any evidacgupport this assertior.herefore, the court
deems this fact undisputed.

12 plaintiff correctly notes that éhdefendant improperly identifigbe name of this facility. The
correction has been made to accuratelgcethe name of this institution.

13 plaintiff only disagrees witthe “context” of this exhibit._ See ECF No. 51-2 at 16.

1 To the extent that plaintiff argues thaisthction was done intaiation, any dispute is
immaterial. The allegations plaintiff's second amended complaint only allege an ADA
violation. ECF No. 51-2 at 16-17. Furthermoraipiiff's assertions thed different prison re-
issued him a walker after he complained is not nat® the events that occurred while plaintiff
was housed at High Desert State Prison. ldes€Hacts are therefodeemed undisputed.

10
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» The following day, Dr. Yee issued a ri@sability placement program verification,
restricting Roberts from a triple bunk, with stairs and a lower tier cell. No additional
accommodations were noted. ECF No. 46-3 at 59.

F. DisputedVateriallssues

Defendant contends that due to Robert&tyaconcerns, he was placed on the SNY at
HDSP. ECF No. 46-3 at 28.

Plaintiff denies this fact and contends thatwas placed on the SNY at HDSP due to an
ADA housing shortage as identified in a fedemgunction issued on January 18, 2007 in the

Armstrong class action. ECF No. 9 at 23-24. Téderal injunction found that CDCR “lack ar

adequate number of wheelchaacessible placements, toilets and showers to accommodate] the

needs of prisoners with mobilitgnpairments who need to use a wheelchair either full-time or
part-time. This shortage is particularly acigeprisoners with special housing needs such as
protective custody, enhanced mental health eaheninistrative segregation, or high security
levels.” 1d.

Defendant asserts that inmates in the CTCheaalosely monitored to determine whether
the DPW designation is appropgea ECF No. 46-6 at 92.

Plaintiff disputes this fact by pointing to evidence that he was not medically admittef to
the CTC. ECF No. 9 at 51. He was transferreith¢oCTC due to an ADA housing shortage. |d.

Defendant contends that inmates placed the CTC for tempary housing must be
classified within 10 working days, as necegshy a Health Care Access Classification
Counselor II. ECF No. 46-6 at 95.

Plaintiff denies that he was subjecthe particular Operational Procedure cited by
defendant for the CTC since he was only admittéalthe CTC because of a disability housing
shortage. To support this contention, plairdités the very Operational Procedure submitted [by
the defendant which states théjw]hen inmates housed in the CTC have been identified as

meeting the criteria establishedthin the Armstrong/Clark Remedi&lans, CTC staff shall refe

-

to the following HDSP Operational Procedures for specific housing and processing guidelines:

OP #612 Disability Placement Plan (Armstrong)....” ECF No. 46-6 at 96. This Operationa
11
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Procedure was not made a partha record of the instant case.

Defendant asserts that general populatiomates who are housed in the CTC are
scheduled for dayroom and/or outsaigivities. ECF No. 46-6 at 97.

However, plaintiff disputes it fact and contends that in@s not scheduled for dayroon
activities, yard access, law libraayd religious services whilssigned to the CTC. ECF No. 5
1 at 62 (Plaintiff's affidavit).

Defendant asserts that once placed in the @hymate’s property imventoried by staf
and taken to receivinghd release (R&R) for storage until the inmate is released from CTC.
No. 46-6 at 98.

Plaintiff disputes this fact and contends thiatproperty was held for nearly 90 days in
housing unit side room rather than the R&&Ree ECF Nos. 9 at 43-44 (CDC 1824 form stam
received by HDSP Appeals &05-08); 52-1 at 62 (Rlatiff's Affidavit).

Defendant contends that inmates housetienCTC for more than 10 working days, an
who have been approved by the classificatianrogtee for activity group placement are eligilg
for canteen draws according to their assigned pgeilgroup. ECF No. 46-6 at 100. At the tin|
of his placement in CTC, Roberts had no maindyis trust account with which to purchase

canteen items. ECF No. 46-6 at 109.

Plaintiff disputes this fact and contends thatdid in fact have funds on his trust account

with which to purchase canteen items in 2098. ECF No. 52-1 at 62 (Plaintiff's affidavit);
ECF No. 52-1 (ITAS Trust Accoumisplay for March/April 2008).
VI.  Analysis

At the outset, the court notes that tagtion is proceeding on a single claim under the
ADA. See ECF Nos. 10 (Findings and Recoeniaiations), 15 (Order adopting Findings and
Recommendations). Plaintiff repeatedly engpbes defendant’s alleged violations of the
Armstrong Remedial Plan, but suciolations do not provide andependent basis for damage

in this court®® Violations of the Armstrong Remedigllan must be addressed through the

> The Armstrong Remedial Plan refers to a reiaeorder issued in Armstrong v. Davis, No.
CVv94-2307-CW, by the District Court for the North@&nstrict of Californa to enjoin practices
that discriminated against disabled inmate€atifornia prisons._See generally Armstrong v.
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procedures provided by thalan. See Frost v. Symington, 197 F.3d 348, 358-59 (9th Cir. 1¢

see also Crayton v. Terhune, 2002 U.S. Dist. LEXIS 17568, *10-11 (N.D. Cal. 2002); Jami

Capello, 2013 U.S. Dist. LEXIS 16958, *14 (E.Qal. 2013); Weathers v. Hagemeiister-May,

2014 U.S. Dist. LEXIS 10524, 15 (E.D. Cal. 2014). This court does not have jurisdiction tc

enforce the Armstrong decree. Even if that deerag violated, that does not necessarily mes

that Title 1l of the ADA was \lated. See Cagle v. Sutherland, 334 F.3d 980, 986-87 (9th Ci

2003) (consent decrees often go beyond minimuni tegairements). Accordingly, compliang

with the Armstrong decree and/or remedial plan is immaterial to plaintiff's claim in this casg.

Furthermore, both parties reference a clamder the Rehabilitation Act (“RA”) althoug!
the complaint states no such claim. Se& &O©s. 9 (amended complaint) and 10 (screening
order). While claims under the ADA and the Rre analyzed using the same standarihe RA
has not been asserted as a basis for relief ereordingly, the undersigned will disregard the
references to an RA claim in defendant’s mofior summary judgment agell as in plaintiff's
opposition.

A. Elements of an ADA Violation

Title 1l of the Americans wh Disabilities Act (ADA) prohibits a public entity from

discriminating against a qualifieddividual with a disability on theasis of disability. 42 U.S.Q.

§ 12132 (1994); Weinrich v. L.A. County Metroahsp. Auth., 114 F.3d 976, 978 (9th Cir.), ¢

denied, 522 U.S. 971 (1997). The Supreme Cowrhle& that Title 1l of the ADA applies to
state prisons. Pennsylvania Dept. of CeriYeskey, 524 U.S. 206, 210 (1998); see also Lee

City of Los Angeles, 250 F.3d 668, 691 (9th @P01). To state a claim under Title I, the

plaintiff must allege four elements: (1) the pl&f is an individual wih a disability; (2) the

plaintiff is otherwise qualified to participate am receive the benefit of some public entity's

Davis, 275 F.3d 849 (9th Cir. 2001); Armstrong v. Wilson, 124 F.3d 1019 (9th Cir. 1997)
(affirming order requiring submission of a renradlan for compliance by the CDCR with the
Americans with Disabilities Act (ADA), 4P.S.C. 88 12131-34, and the Rehabilitation Act o
1973(RA), 29 U.S.C. § 794, in California prisons).

18 See Olmstead v. Zimring, 527 U.S. 581 (199@)ihg that Congress gvided that “[t]he
remedies, procedures, and rights” in the $dall apply to Title 1l of the ADA); Duffy v.
Riveland, 98 F.3d 447, 455 (9th Cir. 1996) (adoptirgftttors established for analyzing an R
claim as relevant to an ADA claim as well).
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services, programs, or activitig8) the plaintiff was either ekuded from patrticipation in or
denied the benefits by the pubéatity; and (4) such exclios, denial of benefits or

discrimination was by reason of the plaintiff'salility. Simmons v. Navajo County, Ariz., 60

F.3d 1011, 1021 (9th Cir. 2010); McGary v. GafyPortland, 386 F.3d 1259, 1265 (9th Cir.

2004); Weinrich, 114 F.3d at 978.
Although Section 12132 does not expressly mlevor reasonable accommodations, th
implementing regulations provideah‘[a] public entity shall makeeasonable modifications in
policies, practices, or procedures when the freations are necessary &void discrimination or
the basis of disability, unlessetipublic entity can demonsteathat making the modifications
would fundamentally alter the nature of 8evice, program, or activity.” 28 C.F.R. §
35.130(b)(7). The duty to provide “reasonaddeommodations” or “reasonable modifications
for disabled people under Title Il of the ADAs&s only when a policy, practice or procedure

discriminates on the basis of disabilityeinreich v. Los Angeles County MTA, 114 F.3d 976

979 (9th Cir. 1997).

The Supreme Court has ruled that a prisonay state a Title Il claim based on “the
alleged deliberate refusal of prisofiicials to accommodate [a paser's] disability-related nee
in such fundamentals as mobility, hygienedical care, and virtually all other prison

programs[.]” _U.S. v. Georgia, 546 U.S. 151, 18006) (noting that platiff, a paraplegic

prisoner, may be able to stat@itle Il claim premised, inter aljaon his allegation that he could
not turn his wheelchaaround in his cell).

In Duvall v. County of Kitsap, 260 F.3d 1124 (@ir.2001), the Ninth Circuit stated thag

“[t]lo recover monetary damages under Title Itlné ADA or the Rehabilitation Act, a plaintiff

must prove intentional discrimination on thetpa the defendant.”_Duvall, at 1138 (citing

Ferguson v. City of Phoenix, 157 F.3d 668, 674 (Gith1998) (footnote omitted)). The Court
held that deliberate indifference is the appatperstandard to use in determining whether
intentional discrimination occurde 1d. “Deliberate indifferere requires both knowledge that
harm to a federally protectedht is substantially likely,rad a failure to act upon that

likelihood.” 1d. at 1138 (citing @ of Canton v. Harris, 489 U.878, 389 (1988)). In order to
14
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meet the second element of the deliberate indifteréest, a failure to aatust be the result of
conduct that is more than riggnt and involves an elementadliberateness. Id. at 1139.
“To recover monetary damages under Titlef the ADA ..., a plantiff must prove

intentional discrimination on thgart of the defendant,” Dultav. County of Kitsap, 260 F.3d

1124, 1138 (9th Cir. 2001) (emphasis added). Thus, the mere objective violation of the Al

an ADA consent decree) is insufficient. The eombf the case must in some way demonstrate

that the acts taken by a defendant wer@psefully designed to avoid ADA accommodation
obligations known to the defendant, i@ deliberate indifference standard. Id.

B. Deliberatdndifference

As noted, in order for plaintiff to preu on his ADA damages claim he must produce
evidence that raises adtble issue of material fact witlespect to whether his placement and
retention in the CTC, and the alleged lackez#sonable accommodation he received for his
disability during that peod, was the result of deliberate indifference.

To satisfy the first prong of deliberate indriéace, a plaintiff must identify a specific,
reasonable and necessary accommodation that thie paobty has failed to provide, and that th
plaintiff notified the public entity of theeed for accommodation. Duvall, 260 F.3d at 1138.

The second prong of deliberate indifference magua showing that the entity deliberate
failed to fulfill its duty to act in response toe request for accommodation. Id. at 1139-40. T
raise a triable issue of material fact on thispdhe plaintiff must prsent evidence that the

entity failed to undertake a fagbecific investigationgathering from the plaintiff and qualified

experts sufficient information to determineatltonstituted a reasonable accommodation. Id|

The Ninth Circuit has made clear that in ordesatsfy this prong, the plaintiff must show that]

the entity's failure to act was deliberate:

Because in some instances events may be attributable to
bureaucratic slippage that ctihstes negligence rather than
deliberate action or inaction, wlave stated that deliberate
indifference does not occur where a duty to act may simply have
been overlooked, or a complaint may reasonably have been deemed
to result from events taking their normal course. Rather, in order to
meet the second element of the deliberate indifference test, a failure
to act must be a result of conducatlis more than negligent, and
involves an element of deliberateness.

15
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Duvall, (internal citation omitted).

C. Placement at HDSP

In this case, the defendant does not comtesttiff’s status asn individual with a
disability who otherwisés qualified to participate in anmeceive services from the CDCR.

Therefore, this court’s inquiry will focus on thest two factors concemg whether plaintiff was

excluded from participation in or denied batseby reason of his disability. See Simmons, 679

F.3d at 1021.

Based on the evidence set forth above, thertfinds that there iso genuine issue of
material dispute with respect pdaintiff's allegation that hevas improperly transferred and
retained at HDSP by reason of his disabilifihe record evidence establishes that due to

plaintiffs COPD, which placed hirat risk of complications due talley fever, as well as his

need to be placed on a sensitive needs yardode@ncerns about enemies, HDSP was the on|y

institution that could accommodadé of plaintiff’'s housing needsTherefore this claim fails
under the last prong of the tést demonstrating an ADA violain. See Simmons, 609 F.3d at
1021. Accordingly, the undersigned recommeg@siting defendant’siotion for summary
judgment concerning his placement at HDSP.

D. Failure to Provide Wheelchair Accessible Cell and Placementin CTC

However, plaintiff has established a triableuis of material fact based on his one month

placement in the CTC with its attgant denial of dayroom activiigyard access, law library and

religious services. See ECF No. 9 at 5E@brandum regarding HDSP Appeal Log #HDSP-H-

08-02232 stating that plaintiff shalhave received his property while in the CTC because his

circumstances differed from a medical admit). fAoraal trier of fact would be able to find that
the defendant was deliberately indifferenptaintiff's need for accommodation in a wheelchalir
accessible cell by virtue of his disability and thatwas denied access to dayroom activities, y

access, law library and religious servicege 8nited States v. Georgia, 546 U.S. at 157

(recognizing that “the alleged ldmerate refusal of prison offials to accommodate Goodman’s

disability-related needs in such fundamentalsability, hygiene, medical care, and virtually 3

other prison programs constituted ‘exclusion from participation in or ... denial of the benefit
16
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the prison’s ‘services, progrant, activities.”) Therefoe, the undersigned recommends
denying defendant’s motion for summauggment as to this claim.

Similarly, viewing the evidence in the light stdavorable to the plaintiff, there is a
genuine issue of materitdct concerning defendant’s faiuto provide a wheelchair accessible
cell for two weeks prior to his atement in the CTC. Plaintiff alleges in his second amende
complaint that this failure to accommodate his disability denied him the full use of his
wheelchair.” ECF No. 9 at 8. Here, bdsm plaintiffs DPW designation on June 19, 2008,
defendant was on notice of the need to mtexan accommodation for plaintiff's mobility
disability. See Duvall, 260 F.3d at 1138. Theredsvidence in the record demonstrating an
efforts to locate a wheelchair accessible cell for plaintiff in any of the HDSP housing units
between June 19, 2008 and July 4, 2008, when he&rarasferred to the CTC. A rational trier @
fact could therefore conclude thagfendant was deliberately indiffetdo plaintiff's need for an
accommodation through its failure to take antyascduring this period of time. Id. The
undersigned therefore recommends denying defgisdaotion for summary judgment on this

claim.

E. Change from DPW to DPO Status

With respect to plaintiff's claim that doctors at HDSP changed his disability designatt

on August 1, 2008 due to a lack of wheelchair ssitde cells, there is no genuine issue of
material fact. Regardless of plaintiff's digaement with the medical conclusion that he no
longer met the criteria for full-time wheelchair ues is not sufficient tstate a claim under th

ADA as a matter of law. See Schiavorek Schindler v. Schiavo, 403 F.3d 1289, 1294 (11th

Cir. 2005) (finding that the RA, like the ADA, was never intended to apply to decisions inv(
medical treatment); Rucker Vrent, 2012 WL 4677741 at * (N.D. Cal. Sept. 30, 2012) (statir

that “the ADA prohibits discrimin#on because of a disability, noadequate treatment for a
disability.”). When viewing thedcts in the light most favorable tioe plaintiff, there simply is
no triable issue of material fademonstrating that defendamas deliberately indifferent to
plaintiff's request for an ongog accommodation for full-time wheelchair use. See Duvall, 2

F.3d at 1139-40. Here, plaintiffraedical records establish thahile housed at the CTC,
17
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medical staff conducted a revief his medical condition and neednd determined that a DPV|

designation was no longer appropriatd. (stating that a public &ty is “required to undertake a

fact-specific investigation to determine atltonstitutes a reasonable accommodation....”).
Therefore, defendant is entitléo judgment as a matter of law as to this claim.

VIl.  Qualified Immunity

A. Standard

Defendant seeks summary judgment on tlditeonal grounds of qualéd immunity. In
resolving a claim for qualified immunity the court addresses two questions: (1) whether the
when taken in the light most favorable to plainifémonstrate that the aférs' actions violated
constitutional right, and (2) whwetr a reasonable officer could have believed that his condug
lawful, in light of clearly estialished law and the informatidhe officer possessed. Anderson
Creighton, 483 U.S. 635 (1987). Theaguestions may be addressethe order that makes the

most sense given the circumstances otHse. Pearson v. Callahan, 555 U.S. 223 (2009).

Where the answers to these questions turn on édpoaterial facts, which must be decided b

jury, qualified immunity is inappropriate. &&Vilkins v. City of Oakland, 350 F.3d 949, 956 (
Cir. 2003) (“Where the officers' entitlement toadjied immunity depends on the resolution of
disputed issues of fact in their favor, andiagt the non-moving party, sumary judgment is nof

appropriate.”), cert. aged, 543 U.S. 811 (2004).

B. Analysis

The first question has already been aar®d. As indicated above, the court has
concluded that the facts, takenthe light most favorable to plaiff, establish an ADA violation
Therefore, the only remaining question for purgosequalified immunity is whether the right

was clearly established at ttime of the alleged violation. See Saucier v. Katz, 533 U.S. 191

(2001). The court must undertake its evaluatiowléther a right was ebrly established “in

light of the specific context of the case, noadwoad general proposition3aucier, 533 U.S. at

201. In essence, the question is whether thhaal could have reasonably but erroneously

believed that his conduct did not violate thaiptiff's rights. _Devereaux v. Abbey, 263 F.3d

1070, 1074 (9th Cir. 2001); see also Anders. Creighton, 483 U.S. 635, 640 (1987) (“The
18
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contours of the right must be sufficiently clélaat a reasonable offali would understand that
what he is doing vialtes that right.”).

The actions complained of occurred in 2008. The United States Supreme Court firg

the ADA applicable to state prisons in 1998, a full years before the events giving rise to the

present action. See PennsylaDep’t of Corrections v. Yeskey, 524 U.S. 206, 210 (1998).

Furthermore, the Armstrong Remedial Plan cligdoth parties to this action was finalized on
January 3, 2001. See ECF Nos. 46-3 at 61-64, 4&-5 at 1-6. Not onligas the litigation in
the Armstrong class action continued since 2001 the CDCR'’s compliance with the remedig

plan has constantly been monitored by the tceince that time. See Armstrong v. Davis, No.

CV94-2307-CW (N.D. Cal). Therefore, in this sfieatontext, the court finds that a prisoner
rights under the ADA were sufficiently clear sathtDSP officials wouldeasonably know that
their actions violated those rights. Accogliy defendant’s motion fasummary judgment on
grounds of qualified immunitghould be denied.

VIIl. ADA Claim for Punitive Damages

Defendant argues that plaintiff's claim farnitive damages must be dismissed becaus

punitive damages are not avai@hinder Title 1l of the ADA. In Barnes v. Gorman, 536 U.S.

181, 189-190 (2002), the Court held that because pardamages may not be awarded in pri
suits brought under the Civil Rightst, it follows that they mawyot be awarded in suits brougk
under § 202 of the ADA and § 504 of the Reh#ddilon Act. Plaintiff's claim for punitive
damages must therefore be dismissed.

IT IS HEREBY RECOMMENDED that:

1. Defendant’s motion for summary judgmenCfENo. 46) be granted as to plaintiff's
claim that he was improperlyainsferred to and housed at 8B; plaintiff's claim that his
disability designation was improperly changedO status; and, plaintiff's request for puniti
damages.

2. Defendant’s motion for summary judgmendeaied as to plaintiff's claim that he w
housed in the CTC due to a lack of wheelchegeasible cells at HDSP, that he was denied &

wheelchair accessible cell for two weeks priohiplacement in the CTC, and the defendant|
19
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claim that it is entitledo qualified immunity.

3. Plaintiff’'s cross-motion for summajydgment (ECF No. 50) be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(p) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 19, 2014 _ -
mr;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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