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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOHN PHILIP MONCRIEF, No. 2:12-cv-00414-MCE-AC-P
Plaintiff,
V. FINDINGS AND RECOMMENDATION

CALIFORNIA DEPARTMENT OF
CORRECTIONS AND
REHABILITATION, et al.,

Defendants.

Plaintiff is a state prisoner proceedingorma pauperis and through counsel with a

second amended civil rights right complaint pargito 42 U.S.C. § 1983. This proceeding was

referred to this court by Local Ru302 pursuant to 28 U.S.C. 8 636(b)(1). Defendants' moti
dismiss pursuant to Rule 12(b)(6) of the FedBrdes of Civil Procedure came before the cou
for hearing on March 19, 2014. Lyndon Y. Claggpeared for plaintiff. Kelli Hammond
appeared for defendants. For the reasonsiskgd below, the court will recommend that the
motion to dismiss be grantedpart and denied in part.

l. FactualBackground.

The second amended complaint, which esdperative pleading before the court, was

Doc. 42
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filed on November 7, 2013. ECF No. 34. In it, pldiralleges that he is a disabled prisoner who

has been diagnosed with severe chronic obsteigtilmonary disease a®ll as other medical
1
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issues._Id. at 4. He was issued a Coimgneive Accommodation Chrono on July 28, 2010
which restricted his housing to the lower bunk lowaer tier cell and included an order that he
not be required to ascend or desceatdst See ECF No. 34 at Exhibit A (Chrono).

Plaintiff alleges that while being transfedri'om Avenal State Prison to Solano State
Prison (“SSP”) on November 18, 2010, the pribas stopped overnight at the California
Training Facility (“CTF”) in Soledad. Id. at 4-5 here he was placed athird floor cell which
required him to climb up three flights of stairs witlo“escort or safe path whvel.” 1d. at 5. At
2:00 a.m. he was awakened and ordered downstaimsiplete his prison trafer to SSP._Id. At
the time, plaintiff was “under the influence mbrphine and anti-aneiy medications which
impaired his ability to walk and increased his mgKalling.” 1d. Plaintiff proceeded half way
down the stairs between the second and thirddlog himself, but then fell down the remaining
Six to seven stairs to the ndahding. _Id. As a resulplaintiff was knockd unconscious and
“suffered severe lumbar spinal and head injuries including a subdural hematoma, post-concussi
syndrome... a broken back in three plaaed arm and leg injuries.”_Id.

Plaintiff was transported to and treated atiNdad Hospital in Salinas, California before
he was transferred to Stanford Medical Center tduthe severity of kicondition._Id. at 5-6.

Plaintiff further alleges that reuffered extreme pain during tharisport to Stanford Hospital &

LY

well as from Stanford Hospital to SSP on unidfiesd dates because he was transferred in a
vehicle rather than in aambulance. _Id. at 6.

Upon plaintiff's arrival at SSP in Vacaville, he had urinated on himself and had become
partially paralyzed._Id. “Defendés’ agents panicked and called the fire department who lifted
plaintiff out of the car and into an ambularased took him to San Joaquin General Hospital a
French Camp, California.”_ld.

After a brief stay at the hospital, ninenamed CDCR officersared to transport

plaintiff who refused to leave the hospital withéwtther treatment. Id. at 7. He pulled out his

IVs in protest, spraying blood everywhere. Idstéad of being transfedeéo another hospital fg

-

further diagnosis and treatment, plaintiff veace again transporteddsato CTF. _Id.

During his three to five month stay at CTRaiptiff was housed in general population despite fthe
2
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fact that he was in a wheelchair due to his mweddiondition._Id. After filing grievances about
his housing conditions and placemapigintiff was transferred t&€MF in Vacaville, where he
remains housed. Id.

[l. Procedurabtatus:Schaluling and Discovery Matters

A case management conference was hetmunction with hearing on the instant

motion to dismiss. The court expressed cont®at) although plaintiff isepresented by counse

the case has been proceeding as if brought loynaate in pro per. Specifically, there was no
initial Rule 26 conference ands$ibeen no discovery despite thet that theaction has been
pending since early 2012The requirements of Rules 16 &) Fed. R. Civ. P., do not apply i
full to “prisoner actions,” which are defined bydad Rule as actions brought by inmates in pr
per. See Local Rules 240, 101. This exempdioes not apply here, where plaintiff has been
represented by counsel from the beginning. Whetiaraate plaintiff is represented by counse
it is not appropriate to defer discovery and scheduling until after multiple motions to dismis

repeated rounds of amendment. This cagssodstrates the problems that can be created by

treating a counseled case as a “prisoner actioth'faiiing to proceed undétule 26(a)(1) and (f).

The core of this case is petitioner’s allegation that he sustainedssatjuries on or abol

November 8, 2010 when unnamed staff at CTF fadadentify and/or honohis medical chrong

and to appropriately accommodais medical limitations. If, as alleged, these staff members

acted with deliberate indifference to plaintiff siesels medical need, plaintiff may prevail. The

14
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complaint presents a very serious Eighth Amendment issue, but fails to name or even identify

with specific facts the individisresponsible for failing to rpend appropriately to plaintiff's

condition. Plaintiff has twice been granted leavamend his complaint, in response to motions

attacking other deficiencies ms pleading. ECF No. 15 (Findjs and Recommendations filed
November 10, 2010), ECF No. 18 (adopting ge and Recommendations), ECF No. 32

! Magistrate Judge Hollows orderstatus reports when the casas initially screened, ECF No
4 (Order filed May 24, 2012), but no such repavése filed and no Discovery and Scheduling
Order ever issued. The complaint has beemdettwice. The motion now before the court
the third motion to dismiss. See ECF M@, ECF No. 21 (amended by ECF No. 25), ECF Nd
35.

3
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(Findings and Recommendations filed Augs@t 2013), ECF No. 33 (Order adopting Finding
and Recommendations). None of these amendments have substituted named defendants
defendants, or provided factudlegations regarding the actionsiotlividual custodial staff.
Neither has plaintiff sought leave to amenddd auch material. At the recent hearing, couns

confirmed that no discovery has been undertaken to identify the Doe defendants.

UJ

for D

For the reasons set forth below, the undersigned recommends that the present motion to

dismiss be granted in part and denied in parie Jdrties have already bedinected to meet ang

confer, develop a discovery plan, proposeltedale for the litigation, and begin discovery

expeditiously and with a focus on the actions @edtities of the putative Doe defendants. EC

No. 41. Counsel have been cautidtieat the pendency of the Dist Judge’s review of these
Findings and Recommendations simait serve as a basis upon whiolrequest any extension @
time concerning scheduling and discovery mattérss the intention of the undersigned to
manage this case actively going forward. Follayihe District Judge’suling on these Findings
and Recommendations, an amended scheglolider will issue if appropriate.

[I. Motion to Dismiss Pursuant to Rule 12(b)(6)

Defendants move to dismiss the seconéraed complaint on the grounds that: (1)
plaintiff has failed to state aaim pursuant to either the Aaricans with Disabilities Act
(“ADA”) or the Rehabilitation Act (“RA”) becaushke has not shown the actions of the CDCR
were based solely on plaintiff's disability; (2) plaintiff's supervisory liability claim against
Defendant Grounds fails because there are no albegatnat he participated in or directed the
violations or knew about them and failed teyent them; (3) the state law claims should be
dismissed because the court should declinegocese its supplemental jurisdiction; and (4)

Defendant Swarthout should be dismissed because “there are neither factual allegations 11

causes of action” identifying him in the secondeanted complaint. ECF No. 35 at 2; ECF Na.

35-1at2,n.1:38at2n?1.
i

2 It should be noted that fémdants’ reply was untimely filb See ECF No. 38 (filed on March
13, 2014); see also Local Rule 230(d).

4
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A. Standards Governing the Motion.

The purpose of a motion to dismiss pursuaritederal Rules of Civil Procedure 12(b)(f

is to test the legal sufficiency of the comptaill. Star Int'l v. Aiz. Corp. Comm’n, 720 F.2d

578, 581 (9th Cir. 1983). “Dismissal can be basetherack of a cognizable legal theory or tf

absence of sufficient facts alleged under a cognidefgkd theory.” Baligeri v. Pacifica Police

\"ZJ

)

e

Dep't, 901 F.2d 696, 699 (9th Cir. 1990). In ordesuovive dismissal for failure to state a claim,

a complaint must contain more than a “formula&citation of the elementd# a cause of action;”
it must contain factual aldg@tions sufficient to “raisa right to relief abovéhe speculative level.

Bell Atlantic Corp. v. Twombly, 550 U.%$44, 555 (2007). “The phding must contain

something more ... than ... a statement of fdaetsmerely creates a suspicion [of] a legally
cognizable right of action.’ld., (quoting 5 C. Wright & AMiller, Federal Practice and
Procedure § 1216, pp. 235-236 (3d €d.2004)). “[Apglaint must contain sufficient factual

matter, accepted as true, to ‘statelaim to relief that is plausibte its face.” _Ashcroft v. Igbal

556 U.S. 662, 678 (2009) (quoting Twombly, 550 W@S570). “A claim hasacial plausibility

when the plaintiff pleads factual content thadwabk the court to draw the reasonable inference
that the defendant is liablerfthe misconduct alleged.” 1d.
In considering a motion to dismiss, the cauttst accept as true the allegations of the

complaint in question, Hospital Bldg. Co.Rex Hospital Trustees, 425 U.S. 738, 740 (1976)

construe the pleading in the light most favorabléhe party opposing ¢hmotion, and resolve all

doubts in the pleader's favor. Jenkins vKMdithen, 395 U.S. 411, 421, reh'q denied, 396 U.S.

869 (1969). A motion to dismiss for failuredtate a claim should not be granted unless it
appears beyond doubt that pldintian prove no set of facts support of the claim that would

entitle him to relief._See Hishon v. King 8palding, 467 U.S. 69, 73 (1984), citing Conley v.

Gibson, 355 U.S. 41, 45-46 (1957); see also Palmer v. Roosevelt Lake Log Owners Ass'n

F.2d 1289, 1294 (9th Cir. 1981).

B. Claims Under the Americans with Dishtiés Act and the Rehabilitation Act

1. Standards Governinglaintiff's ADA Claim

Title 1l of the ADA prohibits dscrimination by publi@ntities based onéhavailability of
5
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services: “[N]o qualified individual with a disdity shall, by reason of such disability, be
excluded from participation in or be denied thadfés of the services, pgrams, or activities of
a public entity, or be subjected to discrinioa by any such entity.”42 U.S.C. § 12132.

Moreover, it is undisputed thattlg Il applies to sta& prisons._PennsylvamDept. of Correction

U)

V. Yeskey, 524 U.S. 206, 209 (1998)ating that “the statutdanguage unmistakably includes
State prisons and prisoserithin its coverage”).

In order to state an ADA clainplaintiff must allege that: {lhe is an individual with a
disability; (2) he is otherwise qualified to paipate in or receive thbenefit of some public
entity's services, programs, or activities; (3was either excluded froparticipation in or
denied the benefits of the pubgatity's services, programs, activities, or was otherwise
discriminated against by the public entity; anglgdch exclusion, denial of benefits, or

discrimination was by reason of his disabili®.Guinn v. Lovelock Corr. Center, 502 F.3d

1056, 1060 (9th Cir. 2007) (citations omitted).

2. Standards Governing Plaintiff's RA Claim

To state a claim under the RehabilitationAptaintiff must show that: “(1)(1) he is an

individual with a disability; (2) he is otherwisgialified to receive the benefit; (3) he was denigd

the benefits of the program solely by reason sfdisability; and (4) thprogram receives federa

financial assistance.” Duvall v. County oitéap, 260 F.3d 1124, 1135 (9th Cir. 2001). Title
of the ADA was modeled after the Rehabilitation Aself. Id. Therefore, the elements of the
ADA and RA claim are functionally the same. rfoat reason, the ADAma RA claims will be
addressed together for purposes sbheing defendants’ motion to dismiss.

3. Analysis: Counts 1 and 2

In the first and second cowsnf the second amended complaint, plaintiff has failed to

allege sufficient facts to support aich for relief under the ADA or the RA See Balistreri v.

3 Section 504 of the Rehabilitation Act providé&No otherwise qualiéd individual with a
disability ... shall, solelyy reason of her or his disability, bgcluded from the participation in,
be denied the benefits of, or be subjedtediscrimination under any program or activity
receiving Federal financial assistance.” 29 U.S.C. § 794.

* Because plaintiff is represented by counsel éngtesent proceedings, he is not entitled to the

benefit of the liberal constructionles afforded to pro se parties. See Haines v. Kerner,404 |U.S.

6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Pacifica Police Dep’t, 901 F.2d 696, 699 (9th @B90). Defendants correctly point out that

plaintiff has failed to state any facts demonstrating that he was denied benefits or discrimi
against solely by reason of his digdy. ECF No. 35-1 at 9. Plaiifits conclusory assertion tha
the CDCR’s failure to accommodate his medicabab was based solely tis disability is not
factually supported. The second amended contpiagénely states that “[d]efendants have
violated Title Il of the ADA by excluding Plaintifrom participation in, denying Plaintiff the
benefits of, and subjecting Plaintiff to discrimation in the benefits of the services that
Defendants provide.” ECF No. 34 at 8. Thatashing more than a formulaic recitation of the
elements of the offense, which plaintiff has aligleen warned is not sufficient to state a clai

for relief. See ECF No. 32 &t see also Bell Atlantic Cp. v. Twombly, 550 U.S. 544, 555

(2007) (stating that a complaint must contain nibes a “formulaic recitation of the elements
the cause of action”). “[T]he ADA prohibits discrimination becanisa disability, not
inadequate treatment for a disability.” dRer v. Trent, 2012 WL 4677741 at *4 (N.D. Cal.

2012). Plaintiff's attempt to transform his EighlAmendment claim into a separate ADA and
claim fails for this basic reason.

Defendants further point out that the allégas in the second amended complaint do n
establish that the CDCR acted with discriminaiotgnt as opposed to mere negligence. The
are no facts in the second amended complaint from which this court can infer intentional
discrimination by the CDCR. This is an addi@b basis upon which to dismiss these claims.
The undersigned recommends dismissing the ADA and RA claims for these two separate
independent reasons.

In Count 6, plaintiff seeks relief pursuantGal. Civ. Code 8§ 54 et seq., which provideg
state remedy for violations of Title Il of tA&DA. Because the ADA claim fails, this derivative
state law claim is also subject to dismissal.

The undersigned recommends dismissing thksms without leave to amend. While

519, 520 (1972) (stating that pro se pleadings abe tiberally construed). To the extent
plaintiff specifically requested the benefitsafch rule during the hearing on the motion to
dismiss, the undersignel@nies his request.

7
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leave to amend “shall be freejven when justice so requiregunsel for plaintiff has already

been provided two opportunities to amend his compta correct deficiencies. See Fed. R. C
P. 15(a)(2); see also ECF No. 32 at 8 (Figdiand Recommendations recommending leave to

amend be granted); ECF No. 33 (Order anhgpEindings and Recommendation); ECF No. 15

(Findings and Recommendatiomsommending leave to amend); ECF No. 18 (Order adopti
Findings and Recommendation). Furtleave to amend isnwarranted.

C. Claims Under 42 U.S.C. Section 1983

1. Governing Eighth Amendment Principles

In order to state a § 1983 claim fooldtion of the Eighth Amendment based on

inadequate medical care, plaintifust allege “acts or omissions sufficiently harmful to evider

deliberate indifference to serious medical n€etstelle v. Gamble, 429 U.S. 97, 106, 97 S. (

285, 292 (1976). To prevall, plaifi must show both that hisiedical needs were objectively

serious, and that defendants pasee a sufficiently culpableagé of mind._Wilson v. Seiter, 50

U.S. 294, 299, 111 S. Ct. 2321, 2324 (1991); McKinney v. Anderson, 959 F.2d 853 (9th Cjr.

1992) (on remand). The requisitatst of mind for a medical claim “deliberate indifference.”

Hudson v. McMillian, 503 U.S. 1, 4, 112 S. Ct. 995, 998 (1992).

The Supreme Court has defined a very sstighdard for “deliberate indifference.” _See

Farmer v. Brennan, 511 U.S. 825 (1994). Neitheligexgce nor civil recklessss is sufficient.

Farmer, 511 U.S. at 835, 836-37. Neither isftigent that a reasorde person would have
known of the risk or that a defendant shouldéhnown of the risk. Id. at 842, 114 S. Ct. at
1981. A prison official acts with deliberatedifference only if the official knows of and

disregards an excessive risk to inmate theahd safety. See Gibson v. County of Washoe,

Nevada, 290 F.3d 1175, 1187 (9th Cir. 2002).

2. Standards Governing Direct Paipiation and Supervisory Liability
In a § 1983 action, an officiad liable for his own conduct and cannot be held liable fg
the misconduct of his subordinates under a theory of respondeabtsligbility. See Monell v.

New York Dep'’t of Social Servs., 436 U.S. 6880-92 (1992). When a named defendant ho

a supervisory position, the causal link between him and the claimed constitutional violatior
8
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be specifically alleged and proved. See 3sfle Gomez, 267 F.3d 895, 915 (9th Cir. 2001);

Fayle v. Stapley, 607 F.2d 858, 862 (9th Cii79)9 Mosher v. Saalfeld, 589 F.2d 438,441 (9th

Cir. 1978), cert. denied, 442 USK1 (1979). To establish a prima facie case of supervisor
liability, a plaintiff mustshow facts to indicate that the supsor defendant either: (1) persona
participated in the alleged deprivation of constitutional rights; (2) knew of the violations an
failed to act to prevent them; or (3) promulghte implemented a policiso deficient that the
policy itself ‘is a repudiation ofanstitutional rights' and is ‘th@oving force of the constitution

violation.” Hansen v. Black885 F.2d 642, 646 (9th Cir. 1989)A failure to train or supervise

can amount to a “policy or custom” sufficientitopose liability under Sgion 1983._See City o

Canton, 489 U.S. 378, 389-90 (1989); see htswy v. County of Los Angeles, 442 F.3d 1178

(9th Cir. 2006). A supervisory liability claim cdherefore be predicated on a failure to train
subordinates. Long, 442 F.3d 1178.

The Supreme Court has dipd an “objective standardd a claim of deliberate
indifference for failure to train and superviséee Farmer, 551 U.S. at 841. “[I]t may happen
that in light of the duties assigned to specificadfs or employees the need for more or differ
training is so obvious, and the inadequacy so likelsesult in the vi@tion of constitutional
rights, that the policymakers of the city caasonably be said to have been deliberately
indifferent to the need.”_City of Cantof89 U.S. 378, 390 (1989). Here, the policymaker is
alleged to be the Warden of the Californiaifimg Facility in Soledad, Defendant Grounds.

The foregoing standards for Section 1983 supenigbility claims muste read in light
of the federal courts' liberal notice pleading regnents. Federal Rule of Civil Procedure 8
simply requires that a pleading include a “short and plain statement of the claim showing t
pleader is entitled to relief.” The claimant do®t have to set out in detail all the facts upon

which a claim is based, but must provideaesnhent sufficient to put the opposing party on

> The Ninth Circuit Court of Apgals offered alternative elemeitsimpose seabin 1983 liability
on a supervisor: “(1) his or her personal invoherhin the constitutionaleprivation, or (2) a
sufficient causal connection between the superis wrongful conduand the constitutional
violation.” Jeffers, 267 F.3d at 915 (quotiRgdman v. County of San Diego, 942 F.2d 1435
1446 (9th Cir. 1991)).

9
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notice of the claim.

3. Analysis: Counts 4 and 5

Defendants assert that Counts 4 and 5, walielge Eighth Amendment violations, fail t
state a claim against Defendant Grounds becaegedthnot allege his pgonal participation in
the alleged incidents.

While it is true that there are no specitctual allegations that Warden Grounds was
present during the alleged incidents or thadlinectly supervised the actions of the Doe
Defendants, plaintiff is proceeding with these claims based on Defe@danmds’ failure to trair
the unnamed staff at CTE. See ECF No. 3®gstating that “Defedants Grounds failed to
adequately supervise and train, or were] [daiberately indifferento the training and
supervision of their subordinateand that such failure wagpeoximate cause of Plaintiff's

injuries.”); see also Lee v.if§ of Los Angeles, 250 F.3d 668, 682-(9th Cir. 2001) (stating tha

“to prevail on their 8 1983 claims, plaintiffs mustve sufficiently alleged that: (1) they were
deprived of their constitutiohaights by defendants and theimployees acting under color of
state law; (2) that the defendants haveamustor policies which “amount|[ ] to deliberate
indifference’ ” to their constitutional rightsnd (3) that these policies are the “moving force
behind the constitutional violation[s].””) (interhaitations omitted). Defendants’ motion to
dismiss does not address this theorliaddility as to Defendant Grounds.

To the extent (if any) thatlaintiff seeks to hold DefendaGrounds liable for personal
participation in the alleged misconduct, or failing to act to pevent specific Eighth
Amendment violations of which he was aware, the motion to dismiss should be granted. L
amend is not appropriate, as there is no indicahianfacts exist which could be alleged to cur
the defect. However, the undersigned finds thatsecond amended complaint has sufficient
stated a supervisory liabiliglaim against Warden Grounds basgon his failure to train his
subordinates. Accordingly, the motion should be el@iais to that theory of liability. Should th
District Judge disagree regarditige sufficiency of the failure tyain claim under Rule 12(b)(6
the undersigned recommends in thieraative that the claim besinissed with leave to amend.

I
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4. Due Process Violation: Count 3

Plaintiff conceded in his papers as welbasing oral argument that Count 3 is duplicative
of the Eighth Amendment allegations in CountZCF No. 37 at 13. Plaintiff does not oppose

dismissal of Count 3 as duplioge. Accordingly, and becaussount 3 states no independent

—+

basis for a due process viotati the undersigned recommends tBatnt 3 be dismissed withot
leave to amend.

D. Supplemental State Law Claims (Counts 7-9)

In the current motion to dismiss, defendants do not argue they are immune from sujt for

state law claims. Compare ECF No. 11-1 at 7-8 with ECF No. 35-1 at 13. Nor do they address

the sufficiency of the allegations to state a claibhey argue only that this court should decline
to exercise its pendent jurisdimti over these claims. Id. support of this argument defendants

cite Carnegie-Mellon Univ. v. Cohill, 484 U.343 (1988), which concerrsdistrict court’s

discretion to remand a removed eas state court once all fedelaw claims have dropped out
of the action and the only remaining claiare pendent state-law claims. Because the
undersigned recommends denying the motionsmidis as to plaintiff's Eighth Amendment
claims, which support continuing federal quesijimsdiction, Carnegie-M&n does not apply.
The undersigned therefore recommends denyingititeon to dismiss with respect to Count 7
(negligence against Grounds and Does 1-500n€8 (negligent supeision against Grounds)
and Count 9 (intentional infliction afmotional distress against Grounfs).

E. Defendant Swarthout

With respect to any allegations invalg Defendant Swarthout, the undersigned
recommends granting the motion to dismiss. tkinsl foremost, none of the counts in the secpnd

amended complaint expressly name Defen@avdrthout. The ADA and RA claims have

previously been limited such that they proceed solely against the CDCR. See ECF No. 15 at 6.

Defendant Swarthout is specifilygexcluded from Counts 3-6 agell as Counts 8-9 by the terms

of the second amended complaint, and pliinis named only “Individual Grounds and Does|1-

® Plaintiff's other state law claim, Count 6, is brought pursuant to Cal. Gov. Code § 54 et seq. an

is addressed above in connection to pleiatADA claim, of which it is derivative.
11
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50” in Count 7. In sum, plaintiff appears tovkaamended the complaint so as to delete his
claims against Defendant Swaotit. Even ignoring the inartfulness of the captions for each

count in the second amended complaint, theeeno specific factuallegations indicating

Warden Swarthout’s involvemeimt or knowledge of the alleged misconduct. See ECF No. 1

7 (noting same deficiency). Tleeare no failure to traiallegations made as to Swarthout. Fo
these separate and independent reasons, Deteddarthout should be dismissed from this
action. Such dismissal should be without prejudice.
IV.  Conclusion
Accordingly, IT IS HEREBY RECOMMENDED that:
1. The motion to dismiss (ECF No. 35) barged without furtherdlave to amend as to
the following claims and defendants:
a. The ADA and RA claims against the CDCR (Counts 1 and 2);
b. The due process claim alleged in Count 3;
c. The Eighth Amendment claims against Defendant Grounds based on his
personal participation; and
d. Claim 6 against CDCR for vigian of cal. Civ. Code 8§ 54 et seq_.;
2. The motion to dismiss be granteithaut prejudice as tDefendant Swarthout;
3. The motion to dismiss be denied as to:
a. The Eighth Amendment claims (Comdtand 5) against Defendant Grounds
his failure to train; and,
b. The state law claimdleged in Counts 7-9; and
4. The Second Amended Complaint be alldweproceed solely on Counts 4 and 5 (tf
Eighth Amendment claims) and Counts 7-9 (thgligence and emotionalstress claims) again
Defendants Ground and Does 1-50 pending furtheodesy and plaintiff's anticipated motion {
amend the complaint to identify the Doe Defendants.
These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days

after being served with these findings aadommendations, any party may file written
12
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objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to
appeal the District Coud’order. Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).
DATED: March 24, 2014 _ -
m:-:—-—u dﬂ.’lﬂv—&
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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