Robinson v. HD Supply, Inc. Doc. 64

1
2
3
4
5
6
7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KRIS ROBINSON, No. 2:12-cv-604 GEB AC
12 Plaintiff,
13 V. ORDER
14 | HD SUPPLY, INC.,
15 Defendant.
16
17 On July 17, 2013, the court held a heaongdefendant HD Supply, Inc.’s (“‘HDS”) Jun¢
18 || 5, 2013 motion to compel an independent medizaimination (“IME”) of plaintiff Kris
19 | Robinson. Sean Gavin appeared for plaintiftj 8rian Inamine appeared for HDS. On reviey
20 | of the motion, the documents filed in suppand opposition, upon heag the arguments of
21 | counsel, and good cause appearing toeeefTHE COURT FINDS AS FOLLOWS:
22 RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
23 | A.  FactualAllegations
24 On or about March 24, 2008, HDS, an industtiatribution corporatn, hired plaintiff to
25 | work as an Assistant Transportation Managgec. Am. Compl. (“SAC”) 1 8, ECF No. 30.
26
27 | * These facts are reproduced from the Horler@arland E. BurrellJr.’s November 1, 2012
order granting in part and denying in part defendant’'s motion to dismiss the second amendged
28 | complaint. See Order Part. Granting Def.’s Mot. Dismiss Nov. 1, 2012, at 2-5, ECF No. 34.
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Plaintiff's job duties included ‘Gheduling truck drivers and cabnating pick-ups and deliveries
throughout Northern California,” d@n‘comply[ing] with state and federal laws and regulationg
such as the Federal Motor Vehicle Safetgiations. _Id. 1 9-10. On January 11, 2010,
“[Plaintiff] informed Mary Sullivan, [HSD’s] Dstribution Center Manager and [Plaintiff's]
immediate supervisor, that he had recently beagridised with PTSD as a result of events tha
occurred during his overseas seevin the United States Marine Corps.” Id. § 11. Seven
working days later, Ms. Sullivan suspended Rifiifrom his job indefinitely. _Id. 11 12, 20, 30.
On January 20, 2010, “Ms. Sullivamstructed [Plaintiff] to loate a driver who would be
able to make a delivery from Sacramento ttn&a on short notice. [Plaintiff] was concerned
about this instruction, howevdrgcause he knew that, basedthe distance between these
locations, this delivery rout@ould necessitate a violatiari the U.S. Department of
Transportation Hours-of-Serviégegulations.” SAC | 13, ECFAN30. “[Plaintiff] shared his
concern with Ms. Sullivan, who refused to resdied order. Thereafter, [Plaintiff] consulted w

[HDS’s] Regional Transportation Manager, Beuagon” and “suggested an alternative meth

of accomplishing the delivery without violatingyaDepartment of Transportation Regulations|

Id.  14. “Mr. Gagon advised [Plaintiff] thathe was uncomfortable with the instruction, he
should ask Ms. Sullivan to issuhe order herself. [Plaiffficomplied with [Mr. Gagon’s]
direction . . . and refused to issue” the ordek.q 15. Despite Pldiff’'s compliance with Mr.
Gagon'’s advice, Ms. Sullivan “hargmed” Plaintiff and “old [him] that he would be disciplined
for insubordination if he maintained hisfusal to executthe order.” Id. § 16.

Ms. Sullivan’s actions caused Plaintiff “extreme stress and anxiety” and “exacerbats

[Plaintiff's] preexisting PTSD and [Plaintiff’'gliance on medication for his PTSD.” SAC | 1

ECF No. 30. “Ms. Sullivan’s insistence that stauld discipline [Plaintiff] if he did not execute

an order that he knew violated State and Fédeanes and regulations ffiggered the symptoms
of [Plaintiff's] PTSD and . . . interfered with [Plaintiff's] ability to coordinate with his
coworkers.” 1d. § 28. Her threaand their interaction with Plaintiff's PTSD also “hindered
[Plaintiff's] ability to concentrate” and perforthe “essential function” ascheduling drivers ang

deliveries on time and in compliance with therlald.  27. Due to the threats, Plaintiff
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“informed [HDS] that he needed to take a wiatkthe warehouse] in order to calm down” and
that “Ms. Sullivan’s threats nessitated his temporary removal frahe hostile situation.”_Id.
18-19, 22. Plaintiff was suspended indefinitiem his job later that day. Id. § 12.

“Because of the stress the seispion caused him, [Plaintiffjsited his physician’s office

and received a note from [the] Nurse Practitioner, Ms. Willerup, prescribing [that] he take & 10-

working-day leave of absence . . . ‘in order to atifa treatment for health concerns.’ [Plaintiff
provided this information to [HDOIS SAC { 31, ECF No. 30. Plaiffts request for this medica
leave immediately followed his disagreem with Ms. Sullivan._Id.  24.

Plaintiff also told “Mr. Gagon that Ms. Sullw was threatening him with discipline if h
failed to execute the [] order.” SAC { 23, EQ0. 30. Mr. Gagon “knew that permitting Ms.
Sullivan to continue [] supervis[ing] [Plaintifreated the risk thPlaintiff] would suffer
additional injuries.”_ld. at 21. Nonetheless, “M$Sullivan continued to supervise [Plaintiff]”
throughout and following the Janua@th incident._Id. at § 23.

After his medical leave, Rintiff “returned to work on February 9, 2010.” SAC { 33, B
No. 30. The next day, on February 10, 2HDS “summarily terminated [Plaintiff’s]
employment.”_Id. 1 34. The only misconduct tH&S alleged Plaintiff committed involved th
January 20th incident. 1d. T 23. In terminatingififf, “\[HDS] consideredPlaintiff's disability”
and “Plaintiff's . . . refusal to participate in awrse of action that would result in a violation of
Federal and State laws angu&ations.” _Id. 11 42, 43, 52.

As a result of the termination, plaintdfleges that he suffered emotional distress
including, but not limited to, anxiety, sleeplesss, nightmares, nervousness, depression, wo
loss of appetite, loss of libido,pi@ weight gain, hair loss, Bdaches, nervous twitching, stress
anger, feelings of hopelessness, feelingsadéison, embarrassment, ntal anguish, indignatior
apprehension, and feelings of beahySee, e.g., SAC {1 35, 45, 54, 63, 72, 80, 87.

B. Relevant Procedural History

Plaintiff commenced this action on Januddy 2012 in the Sacramento County Superi

Court against defendant-employer HDS. Nott®emoval § 1, ECF No. 1. This matter was

removed to this court on March 8, 2012 angdrsceeding on a SAC filed September 20, 2012,
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Following Judge Burrell's order paatly granting defendant’s matn to dismiss the SAC, four
claims now remain: wrongful termination, disability discrimination, failure to provide reasor

accommodations, and retaliation.

able

On July 2, 2012, Judge Burrell issued a prestdleduling order setting forth dates in this

matter. Expert disclosures were to be firediby March 15, 2013, and discovery is to conclu
on July 21, 2013. ECF No. 17 at 2.

On February 15, 2013, plaintiff identified fonon-retained experts by name, address,

e

and

telephone number: Elizabeth Willerup, NP; Ch&ugddington, CSW; Brian Dahmen, Ph.D.; and

Kim Fuller, Ph.D?* Gavin Decl. Ex. A, ECF No. 57-Plaintiff did not povide the subject
matter to which these individuals were expedtetestify or a summary of their opinions.

Also on February 15, 2013, defendant servenhitizl expert discloste list stating that
“HDS does not designate any experts at this.tillBS reserves itsghts pursuant to FRCP
26(a)(2)(B)&(C) to serve a supplemtal and/or rebuttal expeatésignation.” Pl.’s Mot. to
Exclude Ex. A, ECF No. 55-1.

On March 15, 2013, defendant served its rebaipert disclosure st identifying a single
expert, Dr. Alan Brooker, a neopsychologist. Pl.’'s MoExclude Ex. B, ECF No. 55-2.

Though the scheduling order is silent onidseie of supplementakpert disclosures,
plaintiff filed a supplemental expert witndgg on May 10, 2013 identifying two more experts
and stating, as to all now-fivexgert withesses, that each w&4aintiff's medical provider and
has knowledge as to Plaintiff’'s medical diagnasid/or treatment.” HB Opp’n to Pl.’'s Mot.
Exclude Bonoli Decl. Ex. L, ECF No. 57-3Ht1-13. On May 10, 2013, Plaintiff identified tw

additional expert witnesses.

Following plaintiff's initial expert disclosureeport, HDS attempted to depose all of the

experts, but faced considerable trouble ftbeir employer, the Veteran’s Administration
(“VA”), which refused to produce them. Aftesdr months of meet and confer efforts and

defendant’s filing of a motion to compel aadelated motion in limine, the VA ultimately

% Kim Fuller was later withdrawn frorthe list of expert witnesses.
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produced the witnessestiwvlimitations as to deposition tin{#1s. Coddington for 0.5 hours, Mr
Dahmen for 1.5 hours, and Ms. Willerup for 2 howansyl scope of testimony (only that which i
provided in the medical record). Tleedepositions occurred in June 2013.

On June 5, 2013, HDS filed the instant mntio compel an IME of plaintiff by Dr.
Brooker® Def.’'s Mot. Compel IME, ECF No. 48HDS contends that dME of plaintiff is
necessary because plaintiff alleges that he rdfeental injury as esult of HDS'’s alleged
wrongful conduct, and an examination by Dr. Brooket|inical neuro-psywlogist, is necessar
in order to properly evaluate tlegtent of plaintiff's claimed injuries. Def.’s Mot. Compel IME
2, ECF No. 48.

Plaintiff opposes this motion on the grourtkat his mental condition is not in
controversy and that there does arist good cause to conduct the IME. To the extent the ¢
is inclined to grant defendant'sotion to conduct an IME, platiff asks the court to bar Dr.
Brooker from conducting it.

LEGAL STANDARDS

Rule 35 of the Federal Rules of Civildeedure allows a court, on a motion for good

cause, to order a mental examination by a suifad#@nsed or certified examer of a party whose

mental condition is “in controvey.” Fed. R. Civ. P. 35(a); Schlagenhauf v. Holder, 379 U.S

104, 118 (1964). The requirements “are not met by w@melusory allegations of the pleading
— nor by mere relevance to the case — but requir&firmative showing by the movant that ea
condition as to which the examiran is sought is really and gemeiy in controversy and that
good cause exists for ordering each particed@mination.”_Schlagéauf, 379 U.S. at 118.

To establish that a mental conditiorfiis controversy,” te moving party should

demonstrate one or more of the following factors:

(1) a cause of action for intential or negligent infliction of
emotional distress;

(2) an allegation of a specific m&l or psychiatric injury or

% Also pending before the undigsed is plaintiff's June 12013 motion to exclude Dr. Brooke
as a rebuttal witness. Pl.’s Mdxclude Def.’s Rebuttal Witness, ECF No. 55. That motion
be addressed by separate order.
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disorder;
(3) a claim of unusually severe emotional distress;

(4) plaintiff's offer of experttestimony to support a claim of
emotional distress; and/or

(5) plaintiff's concession that ior her mental condition is “in
controversy” within theneaning of Rule 35(a).

Turner v. Imperial Stores, 161 F.R.D. 89, 95 (S.D. Cal. 1995).

Basic, garden-variety claims of emotiodatress do not warrant an IME. Sabree v.

United Bhd. of Carpenters & Joinef®6 F.R.D. 422, 426 (D. Mass.1989). However, a medical

examination is generally allowed if there are #jietacts demonstratinthat a party’s emotional

state will be at issue. Lowe v. Philadelphia Newspapers, Inc., 101 F.R.D. 296s, 298 (E.D.

Pa.

1983) (where plaintiff seeks to prove emotibaiatress and harm through her own testimony and

that of psychiatrists, defendant reagght to make a searching inquiry).

DISCUSSION
To succeed on its motion to conduct an IME, ddét must show that plaintiff's mental
condition is in controversy and thaetle exists good cause for the IME.

A. The “In Controversy” Requirement

Defendant argues that plaifis mental condition is ircontroversy in two separate
contexts: (1) in relation to plaintiff's allegan that HDS’s conduct por to his termination
exacerbated plaintiff's pre-existing PTSD, anyliPrelation to thallegation that HDS’s
decision to terminate plaintiff's employment sad plaintiff emotionatlistress. In opposition,
plaintiff argues that his PTSD it in controversy and that tieenotional distress he alleges is
merely garden variety.

1. PTSD
Defendant argues that the second Turaetor is satisfied because plaintiff accuses

defendant of exacerbating his pre-existing PTST3pacific mental or psychiatric injury or

* While Turner is the majority view of distticourts, some courts will grant a Rule 35
independent medical examination wheneverainfiff seeks compensatory damages for the
emotional pain they claim to have suffered assalt of a defendant’s #ans. See e.g., Nuskey
v. Lambright, 251 F.R.D. 3, 6-7 (D.C.C. 2008).
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disorder.” Defendant refers phaintiff's allegations that Ms. Sullivan’s conduct caused plaintiff

“extreme stress and anxiety” that “hindereddbdity to concentratetausing an “exacerbat[ion
of] plaintiff's pre-existing PTSCand plaintiff's reliance on medittan for his PTSD.” Further a
a result of Ms. Sullivan’s conduct, plaintiff wisced to “temporar[ilyfemov[e] himself from
the hostile situation,” ahlater to take a 10-ddgave of absence.

Plaintiff counters that the fattat he suffered from PTSD before he was hired by HD{
well as during the period of his employment is digputed. Insofar as defendant submits thaf
PTSD is in controversy because plaintiff olgiHDS’s conduct exacerbated the PTSD, plaint
asserts that this exacerbation relievant to his claims. Plaintiff’point is well-taken. Defenda
has not shown how the exacerbation of plaintffESD — as opposed to the mere fact that
plaintiff had PTSD — is relevant to any piaff's claims (wrongful termination, disability
discrimination, failure to provideeasonable accommodations, a@tliation). Furthermore,

none of the remaining Turner factaare applicable to @intiff's PTSD. Turner’s first and fifth

factors clearly do not apply because plaintiff does not have a cause of action for intentiond
negligent infliction of emotional distress and bessabe has not conceded that his PTSD is in

controversy. As to those Turner factors that address emotional distress, they will be discu

infra. Accordingly, the court finds thptaintif’'s PTSD isnot in controversy.

2. Emotional Distress

Although Rule 35 “is to be construed liberaltyfavor of grantng discovery,” “garden-
variety” emotional distress is infficient to put plaintff's mental state in@ntroversy._Turner,

161 F.R.D. at 96; see also Schldabauf, 379 U.S. at 118. “Onestict court has characterized

garden-variety claims for emotional distresscésms of generalized insult, hurt feelings, and
lingering resentment’ that ‘do notvolve a significant disruption of the plaintiff's work life ang
rarely involve more than a tempoy disruption of the claimant's igenal life.”” Ortiz v. Potter,

2010 WL 796960, at *3 (E.D. Cal. Mar. 5, 201qu¢éting Javeed v. Covenant Medical Center

Inc., 218 F.R.D. 178, 179 (N.D. lowa, Apr. 3, 200Bnother district court distinguished a
garden-variety claim of emotional distress frtarclaim of psychic injury or psychiatric

disorder.” Houghton v. M & F Fishing, Ind98 F.R.D. 666, 668 (S.D. Cal. Jan. 10, 2001)
7
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(quoting_Sabree v. United Broth. of Carpenterda$nders of America, Local No. 33, 126 F.R.

422, 426 (D. Mass. June 8, 1989).

In this case, plaintiff has alleged the foliag symptoms of emotional distress as a redult

of his termination: anxiety, sleeplessness, mglres, nervousness, depression, worry, loss o
appetite, loss of libido, rapid wght gain, hair loss, headachasyvous twitching, stress, anger,
feelings of hopelessness, fegls of isolation, embarrassmentental anguish, indignation,
apprehension, and feelings of betrayal.

While “there is no doubt that the ordingrgrson would suffer teporary distress if he

were unlawfully terminated from employmentdiberwise desired to retain,” Rund v. Charter

Communications, Inc., 2007 W&12037, at *2 (E.D. Cal. Jan. 32)07), plaintiff's emotional

distress in this case surpassesiga-variety and appears unubpigevere. See Ortiz, 2010 WL
796960, at *4 (in a wrongful termination and diigbdiscrimination case, the court found thalt

plaintiff’'s emotional distress was unusually sevehere she experienced damage to her teet

=

due to clenching of her jaw, depression, alyxikeigh blood pressure, migraine headaches, chest

pains, trouble sleeping, crying spells, and feelings of humiliation, degradation, powerlessngess,

helplessness, frustration, anger, depressionaaxiety); Simon v. Bellsouth Adver. & Publ’g

Corp., 2010 WL 1418322, at *3 (W.D.N.C. Apr.2010) (in a wrongful termination case, the
court found that an emotional distress claim thatilited in physical manifestations can be fair

categorized as unusually severaotional distress under TurneBchaadt v. St. Jude Med. S.C

Inc., 2006 WL 7090866, at *3 (D. Mn. Apr. 4, 2006) (in a gendersdrimination and breach of
contract case, the court found that plaintiff adsually severe emotional distress by specify

injuries such as weight losdifficulty sleeping, frequent nightames, acne, fatigue, feeling or

y

ng

worthlessness, loss oflseonfidence, social withdrawal, and loss of hope). The court therefore

finds that plaintiff's mental contlon is in controversy in relain to emotional distress. That
does not end the inquiry, however.

B. The Good Cause Requirement

The court now turns to the question whether defendant has shown good cause to conduc

the IME. To establish “good cause,” the nmayparty generally must offer specific facts
8
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showing the examination is necessary and releweatfie case. See Gavin v. Hilton Worldwide

Inc., 2013 WL 1402350, at *3 (N.D. Cal. Afr,. 2013); Raggae v. MCA / Universal Studios, 1

F.R.D. 605, 609 (C.D. Cal. 1995). Factors congiden assessing whether “good cause” exis
include, but are not limited to: 1the possibility of obtaininglesired information by other
means;” (2) “whether plaintiff plans to provertaaim through testimongf expert witnesses;”
(3) “whether the desired materials are releyand (4) “whether @intiff is claiming ongoing

emotional distress.” Juarez, at *1 (qugtimpey v. Office Depot, Inc., 2010 2985071, at *21

(N.D. Cal. July 27, 2010).
Regardless of whether the “good cause” resquent is met, it is within the court’s

discretion to determine whether to orderexamination._See Williams v. Troehler, 2010 WL

121104, at *4 (E.D. Cal. Jan. 7, 2010) (“even if goodseas shown, it is stilvithin the court's

discretion to determine whether to order aamation.”); Kob v. County of Marin, 2009 WL

3706820, at *3 (N.D. Cal. Nov. 2009) (since the defendant failed to show good cause, “it

remained within the court’s discretion whether to gthe Rule 35(a) ord€); Hodges v. Keane

145 F.R.D. 332, 334 (S.D.N.Y. Jan. 6, 1993) (suhefendant does not allege ongoing sufferin
“a Rule 35(a) order lies soundlyithin the court’s discretion.”).

The court finds that HDS has not demtoaied good cause to conduct an IME. HDS
contends that good cause exists because: (19fgiaintiff's three experts, Ms. Coddington, di
not have any knowledge of plaintiff's PTS{®) HDS could not finish the deposition of
plaintiff's other expert, Mr. Dlamen, before the time limit imposed by the VA, (3) plaintiff
identified two new experts on May 10, 2013 dad not yet produced them for deposition; (4)
HDS has been unable to view plaintiff's full meali file because plaiiff's complete medical
bills were not included; and (5) plaintiff has ragjreed to an IME. For these reasons, HDS
argues that it is unable to ds@r relevant information pertaig to plaintiff's treatment and
medical condition.

HDS's asserted bases for good cause are umgmve. Initially, tiat Ms. Coddington wa
unable inability to testify to Plaintiffs PTSD de@ot trigger a need for an IME. Additionally,

while Mr. Dahmen’s deposition was limited ime, HDS claimed that they needed only an
9
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additional twenty to thirty minutes. Asgphtiff convincingly argus, “an additional 20-30
minutes of deposition is not fungible for an emtnental examination, especially where [HDS]
has made no showing that the additionaBROninutes would have focused on plaintiff's
‘claimed mental and emotionaljimies.” As plaintiff also agues, HDS has not attempted to
depose plaintiff’'s two supplemental expertsonvere disclosed on May 10, 2013, before any
other experts’ depositions were scheduled.rédweer, defendant has not shown how or why tf
lack of medical bills would have any bearingtbe need for an IME. Finally, to the extent
plaintiff intends to submit expert testimony on theestion of either hiBTSD and/or emotional
distress, the VA has expresslglted that testimony to inforation contained in the medical

record, which HDS has in its possession.

e

Accordingly, IT IS HEREBY ORDERED thatefendant’s June 5, 2013 motion to compel

an IME of plaintiff (ECF No. 48) is denied.
DATED: July 19, 2013

Mm—-—%ﬁ—é—
ALLISON CLAIRE
UNITEDSTATESMAGISTRATE JUDGE

/mb;robi0604.disc.ime
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