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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | EDDIE L. PITTS, No. 2:12-cv-0823 TLN AC P
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | C.DAVIS, etal.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding pewith a civil rights action pursuant to 42
18 | U.S.C. §1983. Currently before the court@egendants’ motions for summary judgment. ECF
19 | Nos. 140, 143.
20 l. Procedural History
21 Plaintiff filed his first amaded complaint on July 27, 2012. ECF No. 13. On screening,
22 | the court dismissed defendants &taf California, Swarthout, ar@ate. ECF No. 14. The court
23 | also found that plaintiff hadated cognizable deliberate indifé@ce claims against defendants
24 | Fontillas, Braunger, Kiesz, and Frolahftyr “failing to provide plaintiff with timely access to a
25 | primary care physician and/or for not ascertairiva plaintiff's prescribed medications were
26
27 ! Then identified as Freland. See ECF Noa?®7-18 (directing Clerk of Court to corrdct

name on docket).
28
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timely.” ECF No. 15 at 1-2. Plaintiff was also found to hawtated cognizable claims against
defendants Austin, Morgan, Mefford, McAlpingoughn, Trujillo, Davis, Fleischman, and
de la Vegafor “the delayed shoulder injury pain aad[for] permitting or ratifying a practice o
policy of delays in the Pharmacy Department’sribstion of prescribed ntication.” Id. at 2.
Defendants Kiesz, Fleischman, McAlpineyijilto, Austin, Morgan Villanueva, Mefford,
Braunger, and Davis filed a motion to dismiss andhounds that some of plaintiff's claims ha
not been exhausted and that ottlaims failed to state a clainECF No. 24. In findings and
recommendations filed July 24, 2013, the court found that plaintiff had not exhausted his @
against defendants Braunger and Kiesz regarding denial of timely access to a primary car
physician and took no position on the exhaustion ®tlaims that Braunger and Kiesz failed t

ensure timely provision of prescription medicatimtause the issue was not raised by defenc

laims
<]
D

lants

in their motion. ECF No. 40 at 9-10 & n. 8. Thauat also found that plaintiff had not exhausted

his supervisory claims as to defendants Ayd#florgan, Mefford, McAlpne, Truijillo, Davis,
Fleischman, and Villanueva and that hismaiagainst these defendants based on their
participation in the alleged violations were ifigient to state a clan. Id. at 12-15. The
undersigned recommended dismissal of the claigasnst Braunger and Kiesz for failing to

provide timely access to a primagre physician and dismissalalf claims against defendants

2 All page numbers referencétthese findings and reconemdations reflect the numbe
assigned by the court at theptof each page upon filing.

3 |dentified alternatively as “Villanueva.” See ECF No. 40 at 1.

* The motions to dismiss based on plaintiff's feélto exhaust that were filed in this ca:
were resolved prior to the Ninth Circuit’'®dsion in_Albino v. Baca, which requires that
guestions of administrative exhaustion be dedipursuant to motiorisr summary judgment.
747 F.3d 1162, 1166 (9th Cir. 2014). In this case, copies of the appeals considered by the
deciding the motions to dismiss meeattached to the first améed complaint. ECF No. 13 at
58-140; ECF No. 13-1 at 1-57. Since the court praperly consider documents attached to t
complaint,_United States v. Ritchie, 343& 903, 908 (9th Cir. 2003) (citations omitted),

plaintiff's “failure to exhaust [was] clear frothe face of the complaint and the result would not

be altered by discovery,” McBride v. Lep, 807 F.3d 982, 985 (9th Cir. 2015) (citing Albino,
747 F.3d at 1169). Because there was “no neefdifther factual development[,]” Albino does
not affect the decisions in thisse._McBride, 807 F.3d at 985.
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Austin, Morgan, Mefford, McAlpine, Trujillo, Dagl, Fleischman, and Villanueva. Id. at 16-17.

The findings and recommendations were adopted in full. ECF No. 66.

Both defendants Fontillas and Froland atsmved to dismiss plaintiff's claims on the
ground that he failed to exhaust his administratareedies prior to filing suit. ECF Nos. 36-2,
46-1 at 3-5. Defendant Frolaatso moved to dismiss on theognd that the allegations in the
complaint failed to state a claim. ECF No. 46t5-8. In findings and recommendations filed
January 3, 2014, the court found that plaintiff baausted his claims as they related to the
failure to ensure his prescriptions were timelylled, but not as to his claim that they failed to
ensure timely access to a primary care physice@F No. 79 at 9-10. TEhcourt then found tha
plaintiff's allegations against lo defendants for failure to emrsuthat his prescriptions were
timely refilled failed to state a cognizalkaim. 1d. 12-14. The undersigned recommended
dismissal of all claims against both defendamds.at 18. The distrigudge adopted the findings
and recommendations in part. ECF No. 97. Hffisitlaims against defendants Fontillas and
Froland for failing to ensure his prescriptiomsre timely refilled were dismissed, as were any
claims he had against defendant Fontillas relatdds November 24, 2010 interview. Id. at 3.
However, plaintiff's claims that defendantsléa to provide timely access to a primary care
physician were found to state a claim and teehlaeen exhausteté were therefore not
dismissed._lId.

[l Plaintiff's Alleqgations

Plaintiff's remaining claims are agairggfendants Kiesz and Braunger for failing to
ensure his prescriptions for pain medication vignely refilled, and agast defendants Fontilla
and Froland for failing to provide timehccess to a primary care physician.

Plaintiff alleges that on December 8, 2010sbhbmitted a request tefill/renew his
ibuprofen prescription. ECF No. 13 at 7. Was then interviewed by defendant Braunger on
December 10, 2010; the interview consiste8i@unger saying that she had checked and
confirmed that plaintiff's ibuprofen was given to him. Id.

With respect to defendant Kiesz, plaintifieges that he submitteddrequest for kitchen

clearance and a renewal of lbsiprofen prescription on Januatdy2011, and he was interviewe
3
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by Kiesz on January 6, 2011. Id. During the intawhe told Kiesz thate wanted assistance
with his other requests regandi his shoulder and delayed ibugoef and she told him that she

did not see anything about that in his file, sleaild only address what was on his request, an

after that they would be doned. lat 7-8. Plaintiff left and wassked to sign a treatment refusal

form, which he did not sign because he wasefising treatment; it was Kiesz that failed to
provide any treatment for his imjas and pain._Id. at 8.

On February 10, 2011, plaintiff submitted ahlecare request in which he complained
that he was not getting his prebed medications, that his shoatdain was also causing neck|

pain, and that his rash had developed intossol@. at 9. He was interviewed by defendant

Froland on February 14, 2011, and was told that&® already scheduled to see a primary care

physician in a week and could dissuss injuries at that time.d! Plaintiff did not receive any
medical assistance at the time of the interview. Id.

Finally, plaintiff submitted another heattlre request on March 20, 2011, in which he
requested to see a doctor for sieulder injury and complained that his allergy medications |
not been provided. Id. at 9. Plaintiff wiaserviewed by defendant Fontillas on March 22, 20
at which time defendant Forék did nothing to assist priff in seeing a primary care
physician. _Id. at 9-10.

. Leqgal Standards for Summary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practiftghe moving party initially bears the burder

of proving the absence of a genuine issue of mahfact.” In re Oracle Corp. Sec. Litig.,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the reco
including depositions, documents, electronicalyet information, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” loy showing that such materialdd not establish the absence or
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presence of a genuine dispute, or that thves® party cannot produce admissible evidence t
support the fact.” Fed. R. Civ. P. 56(c)(1).

“Where the non-moving party bears the burdéproof at trial, the moving party need
only prove that there is an absence of evidéa&eipport the non-moving pgg's case.” _Oracle
Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).
Indeed, summary judgment should be entéiadter adequate time for discovery and upon
motion, against a party who fails to make a simgvgufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of proo
trial.” Celotex, 477 U.S. at 322. “[A] completaltae of proof concerning an essential eleme
of the nonmoving party’s case necedgaenders all other facts immai@.” 1d. at 323. In such
a circumstance, summary judgment should “be grasdddng as whatever fore the district
court demonstrates that thergfard for the entry of summanydgment, as set forth in Rule
56(c), is satisfied.”_Id.

If the moving party meets its initial respdmbty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact adiyydoes exist._Matsushita Ele

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, B8G1986). In attentmg to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.
Civ. P. 56(c). The opposing party must demonstratetkie fact in contention is material, i.e.,

fact “that might affect the outcome of the suit under the governing law,” Anderson v. Libert

Lobby, Inc., 477 U.S. 242, 248 (1986); T.W. EleavSdnc. v. Pacific Elec. Contractors Ass’'n

809 F.2d 626, 630 (9th Cir. 1987), and ttiegt dispute is genuine, i.&the evidence is such that
reasonable jury could return a verdict for the nonmoving party,” Asote 447 U.S. at 248.

In the endeavor to establidie existence of a factual digte, the opposing party need n
establish a material issue of fact conclusivelitsrfavor. It is sufficient that “the claimed
factual dispute be shown to requa jury or judge to resolve tiparties’ differing versions of the

truth at trial.” T.W. Elec. Serv., 809 F.2d &80 (quoting First Nat'| Bank of Ariz. V. Cities
5

f at

A4

ot




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Serv. Co., 391 U.S. 253, 288-89 (1968). Thus;pepose of summary judgent is to pierce th
pleadings and to assess the proof in ordee¢onghether there is a genuine need for trial.”
Matsushita, 475 U.S. at 587 (citatiomdainternal quotation marks omitted).

“In evaluating the evidence to determine wWisgtthere is a genuine issue of fact, [the

court] draw(s] all inferences supported by dwedence in favor of the non-moving party.”

Walls v. Central Costa Cnty. Transit Auth., 653d963, 966 (9th Cir. 2011) (citation omitted).

It is the opposing party’s obligian to produce a factual prediegtom which the inference may

be drawn._See Richards v. Nielsen Freighnelsi 810 F.2d 898, 902 (9thrC1987). Finally, to

demonstrate a genuine issue, dpposing party “must do more than simply show that there i$

some metaphysical doubt as to the matéaictls.” Matsushita, 475 U.S. at 586 (citations

omitted). “Where the record taken as a whole caoldead a rational trier of fact to find for the

non-moving party, there is no ‘geine issue for trial.”” _Idat 587 (quoting First Nat'l Bank,

391 U.S. at 289).

On June 15, 2015, defendants served plainttfi wotice of the requirements for oppos
a motion pursuant to Rule 56 of the Federal RokeCivil Procedure. ECF No. 142-4; 143-1.
See Klingele v. Eikenberry, 849 F.2d 409, 41th @ir. 1988); Rand v. Rowland, 154 F.3d 952

960 (9th Cir. 1998) (movant may provide notice) (en banc).

V. Plaintiff's Responses

It is well-established that the pleadingpod se litigants are held to “less stringent

standards than formal pleadings drafted by knsy Haines v. Kerner, 404 U.S. 519, 520 (19

(per curiam). Nevertheless, “[p]ro se litigants must folloevgame rules of procedure that

govern other litigants.” _King v. Atiyeh, 814.2d 565, 567 (9th Cir. 1987), overruled on other

grounds, Lacey v. Maricopa Cnty., 693 F.3d 896 (9th Cir. 2012) (en banc). However, the

unrepresented prisoners’ choice to proceed witbounsel “is less than voluntary” and they ar
subject to “the handicaps . . . detention neadgsmposes upon a litigdrf such as “limited

access to legal materials” as well as “souafgzroof.” Jacobsen v. Filler, 790 F.2d 1362,

1364-65 & n.4 (9th Cir. 1986). Inmate litigantsetéfore, should not be ldeto a standard of

“strict literalness” with respect to the recepments of the summary judgment rule. Id.
6
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The court is mindful of the Mth Circuit’'s more overarchingaution in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by

pro se inmates and should avoid applying summadgment rules strictly.” Thomas v. Ponde

611 F.3d 1144, 1150 (9th Cir. 2010). Accordingly, though plaintiff has largely complied wi
rules of procedure, the court wibnsider the record before it in its entirety. However, only tf
assertions in the opposition which have evidentsapport in the recordill be considered.

V. Defendant Kiesz’' Motiorior Summary Judgment

Defendant Kiesz moves for summary judgment on the grounds that plaintiff did not
exhaust his administrative remedies, that his dliegs against her do not rise to the level of a
constitutional violation, and #t she is entitled to quakid immunity. ECF No. 140.

Plaintiff opposes the motion and arguest thefendant Kiesz isarred from arguing
exhaustion because the issue was already ftithated in her motion to dismiss and that she
should be estopped from raising the argument [secplaintiff believed the exhaustion issue t(
be over and he abandoned seeking any evidentteeassue. ECF No. 163 at 1-2. He also
argues that Kiesz’ positiahat his allegations do not rise tetlevel of a constitutional violatior
relies on the material facts beingdisputed and they are not. &.3. With respect to Kiesz’
qualified immunity argument, plaintiff arguesatiKiesz should be estopped from arguing
gualified immunity because it hatready been litigated and treerefore did not collect any
evidence on the matter. Id. at 3-4. He also ad¢fo@t she is not engill to qualified immunity
because the law was clear and Kiesz wgsoresible for knowing the law that governed her
profession._lId.

A. Legal Standards for Exhaustion

Because plaintiff is a prisoner suing over teaditions of his confinement, his claims g
subject to the Prison Litigation Reform Act (“PLRA"), 42 U.S.C. § 198Ye{Under the PLRA,
“[n]o action shall be brought witfespect to prison conditions undection 1983 of this title, or
any other Federal law, by a prisomenfined in any jail, prison, ather correctional facility unti
such administrative remedies as are availaldeexhausted.” 42 UG. 8§ 1997e(a); Porter v.

Nussle, 534 U.S. 516, 520 (20028 (1997e(a)’s exhaustion requiremapplies to all prisoners
7
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seeking redress for prison circumstances or occurrences”). “The PLRA mandates that inn
exhaust all available administrative remede$ore filing ‘any suit challenging prison

conditions,’ including, but not limited tguits under § 1983.” Albino v. Baca, 747 F.3d 1162

1171 (9th Cir. 2014) (quoting Woodford v. Ngo, 548 U.S. 81, 85 (2006)).

Failure to exhaust is “an affirmative dage the defendant must plead and prove.”
Jones v. Bock, 549 U.S. 199, 204, 216 (2007). “[T]Hermtant's burden is to prove that thereg
was an available administrative remedy, and ttmafprisoner did notdaust that available

remedy.” _Albino, 747 F.3d at 1172 (citing HilaoEstate of Marcos, 103 F.3d 767, 778 n.5 (¢

Cir. 1996)). “[T]here can beo ‘absence of exhaustion’ unlessne relief remains ‘available.”

Brown v. Valoff, 422 F.3d 926, 936 (9th Cir. 20@Bjmphasis in original). Therefore, the

defendant must produce evidence showing thataadg is available “as a practical matter,” th
is, it must be “capable of use; at handlbino, 747 F.3d at 1171 (citations and internal
guotations marks omitted). Once the defentlastcarried his burden, the burden shifts to
plaintiff to provide evidence thadministrative remedies were wadable to him._Id. at 1172.

“However, . . . the ultimate burden ofgaf remains with the defendant.”_Id.

For exhaustion to be “proper,” a prisoner me@nply with the prison’s procedural rules

including deadlines, as a precondition to bringing in federal court. Woodford, 548 U.S. at
(“Proper exhaustion demands compliamath an agency’s deadlines and other critical procec
rules.”). “[l]tis the prison’s requirementand not the PLRA, that define the boundaries of
proper exhaustion.” _Jones, 549 U.S. at 219.

B. Discussion

Plaintiff's initial argument that defendalitesz is barred fromarguing exhaustion is
without merit. The order granting Kiesz’ motiondismiss stated thateldecision had no effec
on the claim that Kiesz failed to ensure plaintiff's prescription medications were timely fille
because the motion did not argue lack of extianigs to that claim. ECF No. 40 at 10 n.8.
While defendants are encouragedtmg claims that a plaintiff fled to exhaust early in a case
it is not required, and Kiesz’ argument that plaintiff failed to exhauspwagserly brought in her,

motion for summary judgment.
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On the issue of exhaustion, the parties aggmeement that plaiff filed a number of
healthcare and non-healthcare @gp during the relevant tinperiod. Defendant Kiesz’
Statement of Undisputed Factsi€kz’ SUF) (ECF No. 140) at 7-9, {1 17-18; Response to Ki
SUF (ECF No. 165) at 7-8f 17-18. What is in disputewhether any of those appeals were

sufficient to exhaust plaintiff's adinistrative remedies as to la&aim that defendant Kiesz failgd

to ensure timely provision of fiprescription pain medication. f@adants claim that plaintiff di
not file any appeals that dewith his appointment with dendant Kiesz on January 6, 2011

(Kiesz’ SUF at 9, 1 19), while plaintiff @ims that appeal number SOL-24-11-10870 was

L4

P

intended to grieve “[a]ll non-ass#stce to his shoulder injury” unitlwas cancelled as a duplicate

of appeal number SOL-24-11-10898 (Response to Kiesz’ SUF at 8, { 19ti@iten original).

He further asserts that as a result of the agmpsal cancelled, he was prevented from develo

ping

necessary facts. Id. Plaintiff does not provide copies of or argue that he submitted additignal

appeals that exhausted his administrative remediés his interaction with Kiesz on January 6

2011. Response to Kiesz’ SUF; ECF No. 163 at 1-2.
Assuming for the sake of this analythat appeal numdy SOL-24-11-10870 was
improperly cancelled, as plaintiff appearsatgue, it is not sufficient to exhaust his

administrative remedies. The appeal states as follows:

On approximately 02/10/22, | submitted a form 7362 complaining
of a shoulder injury. On 02/1#1, | was interviewed by R.N.
regarding said. No med ssistance was provided. On
approximately 03/18/11, | submitted a 2nd form 7362 for same
shoulder injury. On 03/22/11, | sawNR.again for said injury. No
assistance was provided. To prdsdate, | have yet to receive any
assistance for shoulder. | hagentinued to suffer severe pain
without the requested medsistance since 02/10/11.

ECF No. 13 at 71. Broadly construing the appeal to encasmdelays in plaintiff's receipt of h

pain medication, this appeal notifies prison offigsiahly that plaintiff began having issues with

® Defendant Kiesz attached a copy of the appeher motion for summary judgment, but

is

the copy provided is barely legible. ECF Nd1-2 at 25. The court has therefore relied upon the

copy of the appeal attached to the first amemdedplaint. In the future, defendant should be
more mindful of the quality of her attachmerds,the court will not consider as evidence
documents that it cannot read.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the treatment he was receiving on February 10, 2011.
Under 15 C.C.R. § 3084.2(a)(33n appeal was required to identify the staff members
involved, including the dates ofeln involvement, or any inforation that would assist in
identifying the staff members if their identitie®re not known. There is no indication in the
appeal that plaintiff had any isssiprior to February 10, 2011, either generally or with respec
a particular interaction with healthcare staff, and the appeal would veplé prison officials of
notice of issues prior to that date or with the care provided &yzKiBecause plaintiff was see
by Kiesz on January 6, 2011, and admits thatitieot see defendant Kiesz after that Hate
(Response to Kiesz’ SUF at 2, 1 4), his interaotvdh Kiesz is not encongssed by the appeal
Appeal SOL-24-11-10898, which was exhauste@ssentially a more detailed version
SOL-24-11-10870. In appeal SOL-24-11-10898,ntitlispecifically mentioned that his
ibuprofen prescription was notihg refilled and that he ldarequested refills during his
encounters with healthcare staff on Febyuad, 2011; March 22, 2011; and March 30, 2011.
ECF No. 13-1 at 41.He further stated that he had béewing difficulty getting his prescribed
pain medication “since February 2011.” Id. at 46 with appeal SOL-24-11-10870, this apps
does not indicate that plaintiff had issues receiving his pain medication prior to February 2
Plaintiff submitted one other appeal, P4-2011-10816, that alleged that his prescripti
pain medication was not being refilled and itdentical to SOL-24-11:0898. ECF No. 141-2 g

40-44. 1t appears that IA-22011-10816 was cancelled because the second page of the ap

tto

of

pal
011.
ot
t

beal

was not on the proper form (id. at 38-39) @ngas assigned log number SOL-24-11-10898 when

plaintiff resubmitted it using the proper formis with appeal SOL-24-11-10898, appeal 1A-24

® The regulations governing inmate apgesére modified in January 2011, but
8 3084.2(a)(3) remained unchanged. Compare@ale Regs. tit. 15, § 3084.2(a)(3) (2010) v
id. (2011).

" Though he alleges that he is “su[ing] & event that ‘started’ on January 6, 2011” (i
1 3), the complaint does not contain any allegetiagainst Kiesz beyomer alleged failure to
act on January 6, 2011 (ECF No. 13).

8 Again, the copy of the appeal provideddefendant Kiesz (ECRo. 141-2 at 4) is
difficult to read and the court has relied ugba higher quality copy provided by plaintiff.
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2011-10816 does nothing to further plaintiff'sich that he exhausted his administrative
remedies.

Plaintiff submitted only two other appealsittaddressed medication issues: SOL-24-1]
10706 and SOL SC 1100028%Appeal SOL-24-11-10706 afjed that plaintiff was not
receiving his prescription allergy medici(leCF No. 141 at 23-24, 33-34, 44-45) while SOL S
11000259 alleged that two nonparty nurses wearassing him and refusing to properly
administer his diet supplement drinks (ES&. 141-1 at 20-22). Neién of these appeals
exhausts plaintiff's administtize remedies for his claim that Kiesz failed to ensure his
prescription pain medication was timely refilled.

C. Conclusion

The court finds that plaintifflid not exhaust his administragivemedies as to the claim
that defendant Kiesz failed to ensure his griggion for pain medication was timely filled.
Defendant Kiesz’ motion for summary judgmehosld therefore be granted and the remainin
claim against defendant Kiesz should be dés@d. Because the court recommends dismisse
based on plaintiff's failure to exhaust, it declinesddress defendantd§z’ other arguments.

VI. Defendants Braunger, Fontillas, an@land’s Motion forSummary Judgment

Defendants Braunger, Fontillas, and Fnolanove for summary judgment on the groun
that they were not deliberately ifigirent to plaintiff's medical needand that they are entitled {
qualified immunity. ECF No. 143-3 at 14-20.

Plaintiff argues that defendants’ motidrosild be denied because there are disputed
issues of material fact, as evidenced by tha&tts screening of the complaint and orders on
defendants’ motions to dismis&CF No. 162 at 1-3. He further agguthat they are not entitle
to qualified immunity because the law was cl@ad defendants were responsible for knowing
law that governed their pfession._Id. at 3-4.

I

° Appeal SOL SC 11000259, which is a staff ctaim, was initiallyopened as a regular
healthcare appeal amgdsigned number SOL HI1022574. ECF No. 13 at 103.
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A. Legal Standard Governing Eighth Amendment Claims

In order to state a 81983 claim for \@atbn of the Eighth Amendment based on
inadequate medical care, plaintifiust allege “acts or omissions sufficiently harmful to evider

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢

To prevall, plaintiff must showoth that his medical needs welgectively serious, and that

defendants possessed a sufficiently culpataee of mind._Wilsonr. Seiter, 501 U.S. 294,
298-99 (1991); McKinney v. Anderson, 959 F&sB, 854 (9th Cir. 1992) (on remand). The

requisite state of mind for a mhieal claim is “deliberate indifference.” Hudson v. McMillian,

503 U.S. 1, 5 (1992).
“A ‘serious’ medical need exists if the failut@treat a prisoner’sondition could result ir
further significant injury othe ‘unnecessary and wanton idafion of pain.” McGuckin v.

Smith, 974 F.2d 1050, 1059 (9th Cir. 1992) (quotinteles 429 U.S. at 104), overruled on oth

grounds WMX Technologies v. Miller, 104 F.3d 113&(€ir. 1997) (en banc). Examples of a

serious medical need include tg existence of an injury that a reasonable doctor or patient
would find important and worthy of commenttogatment; the presenoéa medical condition
that significantly affects amdividual’s daily activities; othe existence of chronic and

substantial pain.”_Id. a@059-60 (citing Wood v. Housewtit, 900 F.2d 1332, 1337-41 (9th Ci

1990) (citing cases); Hunt v. Denfaépt., 865 F.2d 198, 200-01 (9th Cir. 1989)).

In Farmer v. Brennan, 511 U.S. 825 (1994¢ Supreme Court established a very

demanding standard for “deliberate indifferenc@/’hile poor medical treatment will at a certa
point rise to the level of consitional violation, mere malpracg@¢cor even gross negligence, d(
not suffice.” "Wood, 900 F.2d at 1334. Even civil leskness (failure to aunt the face of an

unjustifiably high risk of harm wibh is so obvious that it shoulse known) is insufficient to

establish an Eighth Amendment violation.rrRar, 511 U.S. at 836-37 & n.5. It is not enough
that a reasonable person wouldé&nown of the risk or that a defendant should have knowr

the risk. _“Toguchi v. Chung, 391 F.3d 1051, 1057 (9thZTi04). Rather, diberate indifference

is established only where the defendautjectively “knows of and disregardan excessive risk t

inmate health and safety.” Id. (citationdainternal quotation marks omitted). Deliberate
12
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indifference can be establishtay showing (a) a purposeful aot failure to respond to a
prisoner’s pain or possible medical need andhénin caused by the indifference. Jett v. Penr
439 F.3d 1091, 1096 (9th Cir. 2006) (citations orditteA difference of opinion between an
inmate and prison medical personnel—or between medical professiargsrding appropriate
medical diagnosis and treatmemé not enough to establish dilderate indifference claim.

Sanchez v. Vild, 891 F.2d 240, 242 (9th Cir. 19 uchi, 391 F.3d at 1058. To establish &

difference of opinion rises to the level of deliierindifference, plaintiff “must show that the
course of treatment the [medical personohljse was medically unacceptable under the

circumstances.”_Jackson v. Mcintosh, 90 F.3d 330, 332 (9th Cir. 1996).

B. MaterialFacts
The following material facts arndisputed except as indicated.
1. The Parties

At all times relevant to the complaint, plaintiff was an inmate in the custody of the
California Department of Corrections and Rehttion (CDCR) at the California State Prison
(CSP)-Solano. Defendants’ Statement of Undiesgphitacts (DSUF) (ECF No. 143-2) at 1, 1 1;
Response to DSUF (ECF No. 16#)9, 1. At all relevantrties defendants Braunger, Frolan
and Fontillas were registered nurses workinG@P-Solano. DSUF at 1-2, 11 2-4; Response
DSUF at 10, 11 2-4.

2. Healthcare Procedures

Inmates could request healthcare serviesg CDCR Form 7362. DSUF at 2, | 6;

Response to DSUF at 11, 6. The forms weteetoollected by healtheastaff on a daily basig

er,

-

and reviewed by a registered nurse (RN). DSWUE, 11 7, 10; Response to DSUF at 11-12, 91 7,

10 Forms that requested prescription renewatsrafills did not requira face-to-face meetin

with a RN. DSUF at 2, 1 8; Response to DSIWE?2, | 8. If the Form 7362 reported medical

19 Plaintiff denies DSUF {1 5, 7-8, 10, at14 on the ground that defendants presen
the policies on how things werepposed to be done as factualtements of what was actually
done, but he does not dispute the policy requenets themselves. The court considers these
statements as undisputed only te éxtent they reflect the procedures outlined in the policies
does not consider them to be evidence of what was actually done.
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symptoms and requested medisaivices, the inmate was to be seen in person by a RN whg

X

made a determination whether a referral phgsician was necessary. DSUF at 2-3, 11 11, 1
Response to DSUF at 13-14,11 1114nmates who needed to see a physician were to be seen
immediately in the case of an emergency, wwitlventy-four hours for urgent conditions, and
within fourteen days for routine, non-urgentttees. DSUF at 3, | 14; Response to DSUF at
13-14, 1 14. The RNs did not schedule the appwnts with the physicians. DSUF at 3, 1 15;
Response to DSUF at 14, { 5.

3. Plaintiff's Interactio with Defendant Braunger

Plaintiff's records indicate thain December 7, 2010, a physician renewed his
prescription for ibuprofen and faxed it to ghlearmacy the same day. ECF No. 143-7 at 18;
DSUF at 4, 1 21; Response to DSUF at 15,  20n December 8, 2010, plaintiff submitted a
Form 7362 complaining of pain in his left shoul@dack and neck area and requesting a reneyal
of his ibuprofen prescription. F- at 4, § 22; Response to DSUF at 15, 1 22. The same day he
signed for a fifteen day supply dfuprofen that was to be kep person (KOP). DSUF at 4, 1
23; ECF No. 143-7 at 2. On December 9, 2010, defendBnaunger reviewed plaintiff's
December 8, 2010 healthcare request. DSUF a24, Response to DSUF at 16, 1 24. Plaintff
was seen by Braunger on December 10, 2010. ECHABat 7. In addressing plaintiff's Form

I

1 plaintiff objects to DSUF { 11 on the grourldat it is not supported by the evidence
cited. The objection is overruled as thleeldration and policy citesufficiently support
defendants’ statement.

12 plaintiff denies DSUF 15 on the grouhadt RNs determined the timeframe for
appointments. This is not the same as sclmglah appointment and plaintiff does not offer
evidence that RNs were responsible fdrestuling. DSUF | 15 is deemed undisputed.

13 plaintiff disputes DSUF { 21 only as to wet the refill was actually faxed, which is
immaterial to deciding the motion. What is mateisalvhether his recordadicate the refill was
faxed, which they do. ECF No. 143-7 at 18.

14 Plaintiff does not offer any response to DSUF { 23 (Response to DSUF at 15-16, ] 23)
and his records indicate that thatsment is true (ECF No. 143a720). DSUF { 23 is therefor
deemed admitted.

1%}
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7362, defendant Braunger reviewgdintiff’'s prescripton records. DSUF at 4, 1 25; Respons
to DSUF at 16, 1 25

The records reflect that pitaiff's prescription for ibupragn was renewed on December
2010; that a refill was pending aettime (ECF No. 143-7 at 18); andhtthe signed for receipt ¢
a fifteen day supply of ibuprofen on December 8, 2010 (id. at 20). DSUF at 4-5, {1 25, 27
Response to DSUF at 16-17, 1 25, 27-28. Basddi®mformation, Braunger determined thg
plaintiff's prescriptionrequest had been addressed. UB&t 4-5, {1 25, 27-28; Response to
DSUF at 16-17, 11 25, 27-28.

4. Plaintiff's Interactio with Defendant Froland

On February 10, 2011, plaintiff submitted afo7362 requesting heatthre services an
complaining of shoulder and neck pain framinjury sustained in September 2010, and itchy
dry skin that was causing sores. DSUF at 5, {R&3ponse to DSUF at 1833. Plaintiff furthe
stated that an x-ray of his collar bone was tiegahis bruising was gone, and that he had not
received his prescription medt@ans. ECF No. 143-7 at 22. Heas interviewed by defendant
Froland about his request on February 14, 2011, at which time Froland re-faxed his presc

to the pharmacy. Id.; ECF No. 13 at 9. Durihg interview, defendant Froland attempted to

take plaintiff's vital signs, buplaintiff refused. DSUF at 5, § 3Response to DSUF at 19, { 36.

Froland also had plaintiff movedieft shoulder in a circular rtion and noted that he had pain

when he moved his shoulder. DSUF at 6, FB38Response to DSU# 19, 1 38-40; ECF Na.

162 at 6-7, 1 10. At the time plaintiff was seen by defendant Froland, he was already schg

to see a physician on February 21, 2011, and viasmed of the appointment. DSUF at 6, { 4

15 Plaintiff denies DSUF § 25 but offers avidence that defendant Braunger did not
review his records, and Braungedsclaration regarding her aat®and notation that medicatig
was dispensed on December 8, 2010, support trerstat. DSUF { 25 is therefore deemed
admitted.

18 plaintiff denies DSUF {1 27-28 on the grouttts defendant Branger did not record
her thoughts on what the records meant. He does not dispute the accuracy of his medica
or provide any evidence thabwld indicate Braunger reachedliéferent conclusion from her
review of the records. The record and fiéfis own allegation that Braunger told him his
prescription had already beéited support the statements and they are deemed admitted.
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Response to DSUF at 20, 1 42n& plaintiff was already scheédl to see a physician in seve
days, defendant Froland did meguest another appointmentdmeduled. DSUF at 6, | 45;
Response to DSUF at 18-19, 145.

5. Plaintiff's Interactio with Defendant Fontillas

On March 20, 2011, plaintiff submitted a For862 in which he stated that he had see
RN for a shoulder injury and pain on approxieia February 9, 2011, and that he was schedd
to see a physician about his pama result but the appointmielid not happen. ECF No. 143-}
at 23. He also stated that he had not recedn®gdllergy medicationral needed to renew his
ibuprofen. _Id. Plaintiff waseen by defendant Fontillas btarch 22, 2011. Id. During the
appointment, defendant Fontilleexed plaintiff’'s prescriptiorio the pharmacy and called to
make sure it was received. DSUF at 8, § 59; Response to DSUF at 25, 1 59. She also m

plaintiff's vital signs and asked him about wipadblems he was having. DSUF at 7, 152, 5

Response to DSUF at 23-24, 1 52, 54. At the plaatiff was seen by defendant Fontillas, he

was scheduled to be seen by a physician on April 4, 2011 (ECF No. 143-7 at 23), which W
thirteen days after his appdment with Fontillas.
C. Discussion

1. Defendant Braunger

The record shows, and plaintiff does deny, that on December 8, 2010, two days be
he saw defendant Braunger, plaintiff signedrémreipt of a fifteen-day supply of ibuprofen.
DSUF at 4, 1 23; ECF No. 143-7 at 20. The reasd shows that when plaintiff saw Braunge
on December 10, 2010, his ibuprofen prescriptiahddeeady been renewed. ECF No. 143-7
18; DSUF at 4, 1 21; Response to DSUF aff15l. While plaintiff argues that there is no
evidence of exactly when the renewal was faxeithe pharmacy, he does not dispute that the
prescription was in fact renewed. Response tob&t 15, 1 21. Even if plaintiff affirmatively

claimed that the prescription wast timely faxed, that assertiorowld be clearly contradicted L

7 plaintiff's arguments regarding what Faob should have done do not create a displ
as to what she actually did or her reasonimghér actions. DSUF 45 is therefore deemed
admitted.
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the medical records showing that he signeddoeipt of another fifteen-day supply of ibuprofg
on December 12, 2010, and that that supply wasdsbased on the renewed prescription. E(
No. 143-7 at 21.

Although plaintiff argues that defendaBtaunger failed to conduct a physical
examination or address his other complajBSF No. 162 at 2; Response to DSUF at 17-18,
19 29, 31), his only remaining claim against Braungénat she failed to ensure that he timely
received his prescription for pamedication. The recordhd plaintiff's own allegations
demonstrate that defendant Braunger verified glantiff received his ibuprofen two days prio
to his appointment with hend that the prescription had ady been renewed by a physician.
There is no indication that Braurrdead any reason to believe tipdaintiff was in danger of not
receiving his pain medication in a timely mannktoreover, given thatlaintiff had only just
received a refill and renewal bis ibuprofen prescription, it is not clear what further action
defendant Braunger could or shdtlave taken with respect ptaintiff's receipt of his
medication.

For these reasons, the court finds therevidence that defendant Braunger was
deliberately indifferent to plairffis serious medical need with resg to plaintiff's timely receipf
of his prescription pain medication.

2. Defendants Froland and Fontillas

Plaintiff's remaining claims against defendaftoland and Fontillas are that they faile
to provide him with timely access to a physician wtteey saw him about his healthcare requg
on February 14, 2011, and March 22, 2011, respectiyintiff appears targue that on both
dates his condition warranted emergency ornirgare, which defendants would have known
they actually conducted a physical exartioraas required. ECF No. 162 at 2-3.

While there is some dispute over the extd#rthe examinations performed by defendan

Froland and Fontillas, these disputlsnot create an issue of maaéfact. Plaintiff alleges that

both defendants failed to conduct a physaadlluation (Response to DSUF at 18-19, 23, 11 35,

40, 50), but his own admissions astdtements demonstrate thatrbkised to allow defendant

Froland to take his vital signs éBponse to DSUF at 19, § 36) andlttlat a minimum, he verbal
17
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relayed his problems to both defendants (E@F 162 at 6-7, § 10; Response to DSUF at 23,
1 52), defendant Froland evaluated the movemihis shoulder (ECF No. 162 at 6-7, { 10), a
defendant Fontillas took his vitsigns (Response to DSUF at 244). Even if this was the full
extent of the evaluations conducted by each defemnglaintiff's allegations that they did not
provide him with timely access to a physician still fail to establish and Eighth Amendment
violation.

Though plaintiff argues that his condition wasesmergency or urgemind required that
he see a physician immediately (ECF No. 162 &), 2khe policy that heites indicates that the
Urgent/Emergent Response procedures covétgations where the inni@'s condition was life-
threatening._ld. at 28. Therenie evidence that plaintiff wasféering from, or appeared to be

suffering from, a life-threatening condition. Moker, though plaintiff argues that defendants

failed to conduct proper assessmé&tand therefore did not timehgfer him to a physician (ECF

nd

No. 162 at 2-3; Response to DSUF at 20-22, 26, 11 45, 47, 63), both times he was seen he was

already scheduled to saghysician within the fourteen daysndated for routine referrals (id.
20, 26, 11 42, 63). Although it aps that neither of the Iseduled doctor’s appointments
occurred, there is no evidence that either defetoad reason to believe the appointments wa
not take place as scheduled or that theyamadhing to do with plaitiff not being seen as
scheduled.

Plaintiff's belief that he shodlhave been referred to a physician immediately amount
no more than a difference of opinion. The evaeshows that plaintiff’'s shoulder pain was du
to an old injury (DSUF at 5, 1 33; Response tdJB%t 18, § 33); that Head a prescription for
pain medication that both defendants contactegtitarmacy to have filled (ECF No. 13 at 9;
Response to DSUF at 25, 1 59atthe had already been sdwna physician about his rash and

the issue was that he had not yet receivegibscribed allergy meditan (ECF No. 13 at 8),

18 To the extent plaintiff may be attemptingague that defendants Froland and Fonti
were deliberately indifferent tois medical needs because tifeled to provide treatment durin
the appointments, these allegations are imnat® this motion beause plaintiff's only
surviving claim against these defendants & they failed to provide him timely access to a
physician.
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which both defendants attemptedatddress (ECF No. 13 atResponse to DSUF at 25, { 59);
and that he was already schedulegdee a physicianitkin the required foueen-day period for
routine referrals (Response to DS at 20, { 42; ECF No. 143-728). He offers no evidence

that it was medically unacceptable for defendantietermine that he required only a routine

referral and that his already sduéed appointments met that neéthe evidence before the court

shows that defendants conducted some leveValuation of plaintiff's condition and believed
plaintiff's already scheduled appointments, cewlplvith resubmitting his prescriptions to the
pharmacy, were sufficient to meet his needs. Astpuefendants’ failure teefer plaintiff for an
earlier physician’s appointment constitutes gagice, which does not rise to the level of
deliberate indifference.

D. Conclusion

For the reasons set forth above, it is recemded that defendants’ motion for summar
judgment be granted and the remaining clainasresg the defendants be dismissed. Because
court finds that there are no trialiksues of fact regding deliberate indifference, it declines to
consider defendants’ qualified immunity argument.
VIl.  Summary

Defendant Kiesz’ motion for summary judgnishould be granted bause plaintiff did
not exhaust the appeals process teefe filed this lawsuit.

Defendants Braunger, Froland, and Forgilaotion for summary judgment should be

granted because plaintiff cannot show that tlikefendants were deliberately indifferent to his

the

serious medical needs. Plaffisi prescription for pain medication had already been refilled and

renewed by the time he saw defendant Brauraget plaintiff's beliefthat defendants Froland
and Fontillas should have referred him foimmediate physician’s appointment is nothing m
than a difference of opinion.

IT IS HEREBY RECOMMENDED that:

1. Defendant Kiesz’ motion for summguggment (ECF No. 140) be granted and the
remaining claim against defendant Kiesz be dsseu without prejudice for failure to exhaust.

I
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2. Defendant Braunger, Froland, arahfillas’ motion for summary judgment (ECF
No. 143) be granted and the remaining claimsregalefendants Braunger, Froland, and Font
be dismissed with prejudice.

3. Judgment be entered for the defendants.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnhi provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be served anlgd within fourteen days afteservice of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 22, 2016.

28 D M%—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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