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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

EDDIS L. PITTS, No. 2:12-cv-0823 TLN AC P
Plaintiff,
V. FINDINGS & RECOMMENDATIONS

C. DAVIS, et al.,

Defendants.

Plaintiff, a state prisoner proceeding prarséhis civil rights action brought under 42
U.S.C. § 1983, alleges that health care providef3alifornia State Fon - Solano (CSP-Sol)
were deliberately indifferent tois serious medical condition®ending before the court are: (1
defendant Fontillas’ motion to dismiss (ECF No.;38) plaintiff's motion to strike defendant’s
notice of errata regarding that motion to disn{fiSSF No. 61); (3) defendant Froland’s motion
dismiss (ECF No. 46); (4) plaintiff's motion for leave to conduct oral depositions or,
alternatively, to serve written deposition questions upon defendants (ECF No. 53); and (5)
plaintiff’'s motion requesting authenttion of exhibits (ECF No. 63).

BACKGROUND

Plaintiff brought this action against ftiple health care providers and prison

! Plaintiff's recently filed motion for an ordelirecting service of a subpoena duces tecum up
non-party (ECF No. 76) is not yet submitted.
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administrators. On November 21, 2013, deints Austin, Morgan, Mefford, McAlpine,
Trujillo, Davis, Fleischman and Villanuevag(th Vega) were dismissed. See ECF No. 40

(Findings and Recommendations), ECF No. 66 (cadepting Findings and Recommendation

S).

Also dismissed as administratlyainexhausted was plaintiff'saiim against defendants Braunger

and Kiesz, both nurses, reganglitheir alleged failure to providenely access to a primary care
physician._Id. The action thereafter proceedeglaintiff's Eighth Amendment claims againsi
defendants Fontillas, Frolahdnd Broughn [Boughn], and oretlspecific claim against
defendants Braunger and Kieszdefiberate indifference to pldiff's medical needs relating to
the delay in providing plaintifivith his presdbed medicatiori. Id. Defendants Fontillas and
Froland, both prison nurses, now move for disnhisgagrounds including pintiff's failure to
exhaust his administrative remedies.
ALLEGATIONS OF THE FIRST AMENDED COMPLAINT

On November 11, 2010, plaintiff receivedemergency medical evaluation for a sport
injury to his left shoulder ancbllarbone. Plaintiff was x-rageand provided a shoulder brace,
neck brace and pain medications, and a follppaappointment with his primary care physician
(PCP) was scheduled. Over the next several Imoptaintiff was repeatedly thwarted in his
attempts to be seen by his PCP and to receesentidication he required for his injury and for
chronic headaches, as well as treatment for arggiielated rash that developed into sores.
Plaintiff submitted numerous health care servieggiest forms complaining of severe pain an
unfilled prescriptions for ibuprofen and allergy adi@ations. In response to these requests, he
was seen on several occasions bysasiwho failed to ensure theat saw a doctor or obtained h
medications.

On November 24, 2010, defendant Fontillasimewed plaintiff in response to his
request for medical assistance dated Novembe2@). Fontillas reviewed plaintiff's vital sigt

but did not conduct a physical exiation regarding the issuesegented in plaintiff's medical

% This defendant’'s name was previously misspelled as “Freland.”
% Defendants Kiesz and Braunger have filedrtheswers. ECF No. 71, 72. The Discovery af
Scheduling Order was filed on December 13, 2013. ECF No. 75.
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request, which included back,ast and shoulder pain, a problenth a nerve in the neck, and
difficulty sleeping. First Amended ComplaintX€) (ECF No. 13) at 6. Instead, Fontillas
stated: “You are already sahded to see your PCP theredpyou can address your medical
problems to the d[octo]r at that time.” She afsid him that if his situation became worse, he
could submit another medical request form. rRifiiinformed defendant Fontillas that the
ibuprofen he had been prescribed for pain foumarelated condition had not been provided by
prison pharmacy. Defendant Foragldid not contact the pharmamytake any other action at

the time, releasing plaintiff back to his unit.aiRtiff's prescription wasot delivered to him and

he was not seen by the PCP, resulting in sgyaire As a result, on December 8, 2010, plaintjiff

submitted a second CDCR Form 7362 (request for medical assistance). FAC at 6-7, 24-2
On January 29, 2011, plaintiff submitted anstard form requesting his prescription
medication but none was provided. ThereforeFebruary 10, 2011, he submitted another

CDCR 7362 form to the medical department conmatg that (1) his prescribed medications h

not been delivered; (2) his shoulder pain was causeck pain; (3) his urgated allergy rash had

progressed to becoming sores. On Fatyrid, 2011, defendant RNroland interviewed
plaintiff regarding this complaint. She re-faxeid medication prescription to the pharmacy a
told him: “You are already scheduled to see 0P in a week. You caliscuss your injuries
further with him.” Defendant Btand provided him no further medil assistance at that time.

Thereatfter, plaintiff remained in extreme paiontinued to have diffidty sleeping, experienced

the

b.

ad

the spreading of itching sores, as well as poundeagaches. He did not receive his prescribed

medications and submitted another CDCR Form @it his medical complaints on March 2

2011. ECF No. 13 at 9. Plaintiff claims thabland’s failure to conduct a physical examinatic
make a medical assessment, and notify the appteprmedical staff aboutetdelay in plaintiff's
receipt of his medication amounted to, intéa,alleliberate indiffereze. Id. at 26.

On March 22, 2011, in response to the Ma20th Form 7362, plaintiff was again
interviewed by defendant Fontidawho re-faxed plaintiff's ndication prescription to the CSP-
Sol pharmacy and also relayed the presanpto pharmacy personnel by phone in plaintiff's

presence. Plaintiff received no otmedical assistance at this timlaintiff alleges that he hac
3




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

gone without his prescription(s)rfeeventy-seven days at this ipoi He finally received his
allergy medication on March 25, 201ddareceived relief within twéo three days after taking th
medication. ECF No. 13 at 9-10. Plaintiff g that defendant Fontillas on both November
2010 and March 22, 2011 was deliberately indiffeternis medical needs by failing to examirn
him or notify the appropriate medical staff of his delayed prescription medication or delaye
doctor appointments. Id. at 24-25.

MOTIONSTO DISMISS

Defendant Fontillas moves for dismissal oowgrds that plaintiffailed to exhaust his
administrative remedies. ECF No. 36. Defaridaoland’s motion to dismiss argues that

plaintiff (1) failed to exhaust his administrativemedies, and (2) and fails to state a claim ags

her. ECF No. 46. Both motions rely in substadmart on the briefing and administrative appe

e
24,

e

inst

rals

record submitted in relation to the previously-adjudicated motion to dismiss brought by other

defendants. See ECF No. 24, 30.

l. Administrative Exhaustion

A. The Exhaustion Requirement

The Prison Litigation Reform Act (PLRA), 42 U.S.C. § 1997e(a), provides that
“[n]o action shall be broughtitih respect to prison conditionsder [42 U.S.C. § 1983], or any
other Federal law, by a prisoner confined in gaily prison, or other aoectional facility until
such administrative remediesa® available are exhausted.” gaedless of the relief sought,
whether injunctive relief or money damagesnates must exhaust administrative remedies.

Rumbles v. Hill, 182 F.3d 1064 (9th Cir999); Booth v. Churner, 532 U.S. 731 (2001).

Administrative remedies must be exhaudietbre the complaint is filed. McKinney v.

Carey, 311 F.3d 1198 (9th Cir. 2002), but sked®s v. Robinson, 621 F.3d 1002 (9th Cir. 20

(PLRA exhaustion requirement satisfied witspect to new claims within an amended or
supplemental complaint so long as administratermeedies are exhausted prior to the filing of
the amended or supplemental complaint).

Exhaustion of administrative remediasder the PLRA requigethat the prisoner

complete the administrative revigwocess in accordance withtethpplicable procedural rules.
4
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Woodford v. Ngo, 548 U.S. 81 (2006). An untimelyotherwise procedurally defective appes

will not satisfy the exhaustion requiremend. &t 84. When an inmate’s administrative

grievance is improperly rejected on procedgr@unds, however, exhaustimay be excused as

“effectively unavailable.”_Sapp v. Kibrell, 623 F. 3d 813, 823 (9th Cir. 2010).

Exhaustion may be excused where administeatmedies are effectively unavailable,

Nunez v. Duncan, 591 F.3d 1217, 1224-26 (9thZ040), or where exhaustion would be futilg
see Ward v. Chavez, 678 F.3d 1042, 1045 (9th Cir. 2012).

Prior to January 28, 20Tlinmates were to proceed dugh four levels of appeal to
exhaust the appeal process: &itgmpted informal resolutiofR) formal written appeal on a

CDC 602 inmate appeal form, (3) second level apieethie institution headr designee, and (4

third level appeal to the Director of the Calii@ Department of Corrections and Rehabilitation

(CDCR). ECF No. 24, Declaran of J. Lozano, CDCR Chief ttie Office of Appeals (ECF
No. 24-12) at 1 1-2; Barry v. Ratelle, 985 F. Supp. 1235, 1237 (S.D. Cal. 1997) (citing 15

Code Regs. § 3084.5). A final decision from Eheector’s level of review satisfies the
exhaustion requirement. 1d. H237-38. Since 2008, medical appdease been processed at thg
third level by the Office of Third Level Appesafor the California Correctional Health Care
Services.

B. Standards Governing the Motions

In a motion to dismiss for failure to exhaust administrative remedies under nonenur
Rule 12(b) of the Federal Rules of Civil Prduee, defendants “haveetburden of raising and

proving the absence of exhéins.” Wyatt v. Terhune, 315 F.3d 1108, 1119 (9th Cir.), cert.

denied, 540 U.S. 810 (2003). The parties magugside the pleadings, submitting affidavits o
declarations under penalty ofrpgy, and plaintiff must b@rovided with notice of his

opportunity to develop a recordld. at 1120 n.14. The court may déidisputed issues of fact

* Since January 28, 2011, 15 Cal. Code Regs. § 36@4.todified the inmate appeals proceq
to limit it to three levels of n@ew with provisions allowing thérst level to be bypassed under
specific circumstances. It is ciear why declarant Lozano adheteshe old regime inasmuch :
the appeals at issue are inmappeals dating from March 20&hd concern incidents beginnin
from February 2011.

> The court provided plaintiff with suatotice by Order fild on November 6, 2012
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If the court determines that plaintiff has faile exhaust, dismissalithout prejudice is the
appropriate remedy. Id. at 1120.

C. Notice of Errata and Motion to Strike

In her reply, defendant Fontillas cited Albino v. Baca, 697 F.3d 1023, 1031-32 (9th

2012), for the proposition thafter the defense has met its burden to raise and prove a lack
exhaustion, the burden shifts to plaintiff to shine unavailability of administrative remedies.

Fontillas subsequently fitea notice of errata tadaise the court that Badead been taken en ba
by the Court of Appeals. ECF No. 54. Fdaslargued that the principle for which Baca was
cited remains good lalv.Plaintiff objected to ad moved to strike the tioe of errata. ECF No.
61. The motion has no sound basis and is denied.

D. Evidentiary Record Regarding Exhaustion

The court relies in part on the evidentiaggord previously presented by now-dismisss
defendants, and incorporated by the moviniggants’ reference he This record
demonstrates that plaintiff submitted at least() administrative appeals between Novemb
11, 2010, when the alleged Eighth Amendmentatiohs began, and March 30, 2012, when tf
complaint initiating this action was filed. SEE€F No. 40 at 5. Five of these appeals were
exhausted by denial at the Third Level. @f these five, two involv@arties and/or claims
involved in this action._Id. He the court addresses the fappeals that are addressed by the
parties in their present argemts regarding exhaustion.

1. Log No. OL-24-11-10706

Plaintiff submitted this grievance on Mar80, 2011, complaining that he had not
received his prescription allergy medicatioidaing a January 20, 201dvaluation by his PCP
and despite repeated written requests. He complained of extreme shoulder pain and requ

investigation and the names of employeesamrsible for not having provided him immediate

(ECF No. 17), and defendants provided¢bacurrent Wyatt notice required by Woods v.
Carey, 684 F.3d 934, 940 (9th Cir. 2012). ECF Nos. 36-1, 46-2.

® See Hilao v. Estate of Marcos, 103 F7&¥, 778 n. 5 (9th Cir. 1996), abrogated on other
grounds by Wal-Mart Stores, Inc. v. Duk&81 S.Ct. 2541 (2011); Tuckel v. Grover, 660 F.3(
1249, 1254 (10th Cir. 2011); Bull v. Scribnbig. 1:05-cv-01255, 2012 WL 5878195 * 2 (E.D.
Cal. 2012) (citing Hilao and Tuckel).
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medical assistance. ECF No. 13 at 59; ECF29¢see also ECF No. 24-4. This appeal was
initially rejected on procedural grounds. ECF.N8-1 at 27-28. Plaintiff resubmitted the app
on April 19, 2011 and received a fitevel response indicating thia¢ had received a thirty-day
supply of his medication and was scheduled fimilaw-up appointment with his PCP. ECF N
13 at 64-66. As to plaintiff's guest that an investigation benducted to determine why he hg
not received his medication on time, the response stated:

As this incident involved multiple disciplines it is not possible to

pinpoint that a single individualactions led to your medication
delay. As we discussed, there are systems currently in place to
ensure that incidents suchths are avoided in the future.

ECF No. 13 at 66; ECF No. 24-4 at 15.

Plaintiff sought second level rew. The second level responsdicated that the appea
was “partially granted,” basezh plaintiff's having acknowledgedaeipt of his medications and
plaintiff's apparent acknowledgmetinat he was now receiving his meds on time. The respo
also stated that plaifitihad received the appropriate meditabhtment, had not been subjectec
deliberate indifference and had failed to prowddeumentation to support his claim “of any for
of staff misconduct.” ECF No. 13 at 67-69; ECF No. 24-4 at 9 - 11.

On July 12, 2011, plaintiff filed a third levappeal stating that he did not receive
his medication for more than 65 days and pratgstie finding at the second level that he had
received “appropriate medical treatment.” Rl was notified by the Office of Third Level
Appeals-Health Care that his appeal packagebesn forwarded to the CSP-Sol Health Care
Appeals Coordinator “for further processingeCF No. 13 at 96. In plaintiff's Health Care
Services Appeal History, there is an grdated August 31, 2011, noting that the second leve
appeal response needed to be amended betaig@ot address plaiiff's request to be
provided with the names of all individual medistdff responsible for seeing that plaintiff
receives his medications timeECF No. 13 at 99. An amended second level response isst
November 29, 2011, ECF No. 24-4 at 2-4, althouiglid not address thareviously-overlooked
issue. There is no evidence that plaintitbsutted the amended second level decision for thir

level review.
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Plaintiff contends that he did re-sutbr8OL 24-11-10706 for third level review on

December 1, 2011, but has never received a resp&t3E.No. 48 at 4; see also ECF No. 51 g

4-5. Plaintiff claims the record of the Office of Third Level Appeals (OTLA) is not complete.

Plaintiff provides no documentation to corroboraie #ilegation, such as a copy of a third lev
appeal dated December 1, 2011.
2. Log No. SOL-HC-11006664/S0L-24-11-10898

This grievance was filed on April 011 and concerned plaintiff's ongoing
shoulder pain and delayed medica. Plaintiff reported that hiead seen one RN on February
14, 2011 and another on March 22, 2011, anddott about his shoulder pain and lack of
ibuprofen. He complained in an attachmigwatt he had not been provided the prescribed
ibuprofen since February of 2011athis shoulder pain had “goheappropriately unassisted””
and that he continued “needlessly” to sufignbearable headaches” and persistent and
increasingly severe shoulder pain. ECF NolX8-41. Plaintiff receiwka first level appeal
response on June 2, 2011, partiallgrgng plaintiff's appeal. Platiff appealed to the second
level on June 18, 2011 and, on July 25, 2011 theappas granted. Plaintiff nevertheless
appealed to the third level on August 1, 2011. EOF24-9; ECF No. 24-3 at 1 5. This appes

was denied at the third level (Office of Tdhicevel Appeals - HealtGare) on January 26, 2012,

ECF No. 13-1 at 52-5.
3. Log No. SOL 24-11-10870

Plaintiff submitted this appeal on April 19, 2011, to present the complaints that he h
been directed to sever from SOL 24-11-107P&intiff complained that unnamed RNs had
failed to provide medical assistance on keby 14, 2011 and March 22, 2011. He requested

action in the form of a thorough instegation and an explanationwhy he had yet to be seen &

a physician for his shoulder injury. He also resfed all the names of staff “responsible for this

negligence.” ECF No. 13-1 at 15. On A4, 2011, the appeal was returned to plaintiff
because it concerned “an anticipated actionegrsibn” and because it had not been submitte

“the departmentally approved appeal forms.” FBb. 13-1 at 23. A separately dated screeni

form dated May 12, 2011, indicates that SOL 2410870 was being returned to plaintiff for the
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reasons previously stated andabecause plaintiff had submdteore than one appeal within
fourteen days. ECF No. 13-1 at 20.

The appeal was re-submitted. On Jun203,1 it was cancelled at the first level as
duplicative of SOL 24-11-10898. It was determirieak the appeal wast a staff complaint

because “there is no evidence supporting yougailien of staff miscondt or violation of

A\ —4

policy.” ECF No. 13-1 at 16-17; ECF No. 292&-24. On July 19, 2011, plaintiff attempted tc
resubmit the appeal with an explapatthat that it hadbeen rejected in error and that his efforts

at appeal were being “sabotaged.” ECF Rbat 25. On July 22, 2011, plaintiff was advised

that SOL 24-11-10870 was a duplicate of SOL 24tQ&98 because the two appeals “were about

the same issue shoulder injury and pain, whideiag handled by your pharmacy care provider.”
Id.
4. Log No. SOL- HC-11022512/S0L-24-11-11471

On July 12, 2011, plaintiff initiated a staff misconduct complaint contending that
CSP-Sol appeal coordinators Fleischmad Bavis (as well as the warden and “unknown”
others) engaged in an “inveterate” practicespécting and cancelingjaintiff's properly
submitted 602s. Plaintiff requested an “impaiti@estigation” of those who had “sabotaged”
his appeals. Specifically,ahtiff alleged that his medal 602 Log No. SOL-24-11-10870
had been improperly rejest. ECF No. 24-4 at 28, 30.

This appeal was denied at the firstdeon August 9, 2011. ECF No. 24-4 at 32-34.
Protesting that the grievance had been inappriatyieeviewed by one dhe reviewer’s against
whom he was making complaints, plaintiff sutied a second level appeal on August 21, 2011.
ECF No. 24-4 at 27, 31. The appeal walsmsitted to the third level on October 27, 2011
and denied on February 1&)12. ECF No. 13-1 at 33-35.

D. Administrative Exhaustion de Defendants Fontillas and Froland

Two of plaintiff's administrative apgals -- Log Nos. SOL 24-11-10870 and SOL-HC-
11006664/SOL-24-11-10898 -- specifically refereplzntiff's February 14, 2011 interaction
with defendant Froland and his March 22, 2011 adgon with defendantdntillas. Plaintiff

complained that on those occasions the respeatikses failed to treat plaintiff's pain and/or
9
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ensure that his medications were timelgyided. One of these grievances -- SOL-HC-
11006664/SOL-24-11-10898 -- was exhausted througthittelevel. Accordingly, plaintiff's
claims against the moving defendants for failureriteure pain medicaticon or about February

14 and March 22, 2011 are exhausted. The mad@figndants concede as much. However,

defendant Fontillas is correct thadne of plaintiff's administrate appeals complained that she

failed to provide appropriate care on Novemdgr2010. Accordingly, the claim against her i

unexhausted to the extent it is predexd on the November 24, 2010 interview.

14

\°£J

As the court has previously found in relatiortie motions of other defendants, plaintiff's

complaints about the line nurses diat alert authorities to the disct claim that those nurses h
failed to provide timely access to a PCP. ECF Nat4®10. That ruling is the law of the cas
and applies equally to the claimsadmst defendants Froland and Fontilfasccordingly, the

deliberate indifference claims against the mguilefendants should be dismissed as unexhat
to the extent they are predicated oitufe to provide timely access to a PCP.

[l Failure to State a Clai Against Defendant Froland

A. Standards Under Fed. R. Civ. P. 12(b)(6)

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6),
a complaint must contain more than a “formula&citation of the elementd# a cause of action;”

it must contain factual allegatiossifficient to “raise a right teelief above the speculative

1%

ad

sted

level.” Bell Atlantic Corpy. Twombly, 550 U.S. 544, 555 (2007). “The pleading must contain

something more . . . than . . . a statemenadfsfthat merely creates a suspicion [of] a legally

cognizable right of action.” Id., quoting 5 @iright & A. Miller, Federal Practice and

" Once a decision of law is made, it becomes the “law of the case,” and absent clear error
changed circumstances should not be change@. United States v. Estrada Lucas, 651 F.2d
1261, 1263-64 (9th Cir.1980). “The law of the cdsetrine is a judiciainvention designed to
aid in the efficient operation aburt affairs.” _Milgard Temgring, Inc. v. Selas Corp. of

America, 902 F.2d 703, 715 (9th Cir.1990), citingckert v. United States Dept. of Labor, 867

F.2d 513, 518 (9th Cir.1989). Under the doctrine;dart will generally refuse to reconsider a
issue that has already been decided by the saoréor a higher court in the same case.”
Gonzalez v. Arizona, 677 F.3d 383, 389-90 n. 4 (Gth2012), cert. granted, 133 S. Ct. 476
(2012) and aff'd sub nom. Arizona v. Inteibed Council of Arizona, Inc., 133 S. Ct. 2247
(2013); Richardson v. United States, 841 F.2d 993, 996 (9th Cir.), amended, 860 F.2d 357
Cir.1988) (accord).
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Procedure § 1216, pp. 235-236 (3d ed. 2004). “[Ahglaint must contain sufficient factual

matter, accepted as true, to ‘statelaim to relief that is plausibtan its face.” _Ashcroft v. Igbal

556 U.S. 662, 678 (2009) (quoting Twombly, 550 atS570). “A claim hagacial plausibility
when the plaintiff pleads factual content thadwak the court to draw the reasonable inference
that the defendant is liablerfthe misconduct alleged.” 1d.

In considering a motion to dismiss, the dauust accept as true the allegations of

the complaint in question, Hospital Bldg. @ Rex Hospital Trustees, 425 U.S. 738, 740

(1976), construe the pleading in the light nfasrable to the party opposing the motion and

resolve all doubts in the pleads favor. _Jenkins v. McKeithen, 395 U.S. 411, 421, reh’g denjed,

396 U.S. 869 (1969). The court will “presume that general allegatiofsace those specific

facts that are necessary to support the clfaidMational Organization for Women, Inc. v.

Scheidler, 510 U.S. 249, 256 (1994),(quotingalbw. Defenders of Wildlife, 504 U.S. 555, 56

(1992)). Moreover, pro se pleadings are held less stringent standaithn those drafted by
lawyers. Haines v. Kerner, 404 U.S. 519, 520 (1972).

The court may consider facts establishgaxhibits attached to the complaint.

Durning v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also

consider facts which may be judicially resd, Mullis v. United States Bankruptcy Ct., 828 F.

1385, 1388 (9th Cir. 1987); and matters of puldicord, including pleadgs, orders, and other

papers filed with the court, Mack v. Solghy Beer Distributors, 798 F.2d 1279, 1282 (9th Ciy.

1986). The court need not accept legal conclssioast in the form offactual allegations.”

Western Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981).

B. Elements of an Eighth Amendment Violation

In order to state a 81983 claim for \@atbn of the Eighth Amendment based on
inadequate medical care, plaintifust allege “acts or omissions sufficiently harmful to evider

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢

To prevall, plaintiff must showoth that his medical needs welgectively serious, and that

defendants possessed a sufficiently culpaldlie stf mind._Wilson vSeiter, 501 U.S. 294, 299

(1991); McKinney v. Anderson, 959 F.2d 853 (9th €#92) (on remand). The requisite state
11

ce

)76).

of




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

mind for a medical claim is “deliberate iffégirence.” Hudson v. McMillian, 503 U.S. 1, 5

(1992).

A serious medical need exists if the failtmereat a prisoner’'sondition could result in
further significant injuryor the unnecessary and wanton irtiin of pain. Indications that a

prisoner has a serious need for nesatireatment are the following: the existence of an injury

that

a reasonable doctor or patient would find important and worthy of comment or treatment; the

presence of a medical conditiorattsignificantly affects an indigual’s daily activities; or the

existence of chronic and substantial paee, e.g., Wood v. Housewright, 900 F. 2d 1332, 1

41 (9th Cir. 1990); Hunt v. Deal Dept., 865 F.2d 198, 200-01 (9th Cir. 1989); McGuckin v.

Smith, 974 F.2d 1050, 1059-60 (9th Cir. 1992).
In Farmer v. Brennan, 511 U.S. 825 (1994¢ Supreme Court established a very

demanding standard for “deliberate indifferencéNegligence is insufficient. _Farmer, 511 U.$.

at 835. Even civil recklessness (failure to adhmface of an unjustifidy high risk of harm

which is so obvious that it should be knowninisufficient to establish an Eighth Amendment

violation. Id. at 836-37. It na@nough that a reasonable persauld have known of the risk or

that a defendant should have known of the rigk.at 842. Rather, délerate indifference is
established only where the defendant subjectiviaipivs of and disregards an excessive risk

inmate health and safety.” ToguchiGhung, 391 F.3d 1051, 1057 (9th Cir. 2004) (internal

citation omitted) (emphasis added).

A finding that an inmate was seriously harnigdthe defendant’s action or inaction ten
to provide additional support for a claim of delibte indifference; howev, it does not end the
inquiry. McGuckin, 974 F.2d 1050, 1060 (9th i®92). In summary, “the more serious the

medical needs of the prisoner, and the more unwiadahe defendant’s aetis in light of those

needs, the more likely it is thatplaintiff has established delib&xandifference on the part of the

defendant.” McGuckin, 974 F.2d at 1061.

C. Sufficiency of Plaintiff Claim Against Defendant Froland

The claim remaining against defendant Frolesnthat she was delibately indifferent to

plaintiff's serious medical conditions when, orbFgary 14, 2011, she failed to make sure tha;
12
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prescribed medications wereoprded to him in a timely fashion. The first amended complaint
alleges, inter alia, that during the February emter Froland refaxed hmmedication order to the
prison pharmacy and told plaintiff that he veatieduled to see his PCP in a week and could
discuss his injuries with the doctat that time. In light of #se facts, any failure to more

aggressively treat plaintiff's pain or intercedehwihe pharmacy does not rise to the level of an
Eighth Amendment violation. The allegationglod complaint, interpreted in the light most
favorable to plaintiff, do notugpport a conclusion that defendi&moland acted with deliberate
indifference to plaintiff's suffeng. The standard for deliberate indifference, as noted, is very

demanding._Farmer v. Brennan, 511 U.S. 825. Neggg is insufficient. Defendant’s step in

—+

refaxing the prescription(s) reflescresponsiveness to plaintiféc®ncerns and demonstrates tha

Ul

her mental state was not deliataly indifferent. The court Wirecommend defendant Froland’
motion to dismiss be granted.

[l. Failure to State a Claim Against Defendant Fontillas

Defendant Fontillas did notawe for dismissal under Fed. R. Civ. P. 12(b)(6). HoweVer,

under 28 U.S.C. § 1915(e)(2):

Notwithstanding any filing fee, oany portion thereof, that may
have been paid, the court shall dismiss the case at any time if the
court determines that ---(B) the actionappeal ---(ii) fails to state

a claim upon which relief may be granted...

“It is well-settled that when determining ether a plaintiff has failed to state a claim
upon [which] relief can be granted under § 1915(ef{@)irts use the Rul2(b)(6) standard of
review.” Teahan v. Wilhelm, 481 F. Su@ual 1115, 1119 (S.D. Cal. 2007) (citing, inter alia,

Lopez v. Smith, 203 F.3d 1122, 1126-27 (9th Cir. 2000)); Huftile v. Miccio-Fonseca, 410 H.3d

1136, 1138 (9th Cir. 2005) (affirming dismissal oftalk plaintiff's claimsfor injunctive relief);
Barren v. Harrington, 152 F.3d 1193, 1194 (9th €&98). The power to dismiss sua sponte

“may be invoked ‘at any time’ the court finds thia¢ plaintiff has failed to state a claim.”_Id.
(“[t]his “at any time” language strongly suggestattthe court’s power does not exist solely at
the screening stage provided for iREL5A, but at all stages of the case.”).

This court has now determined that theyadiministratively exhausted claim against

13
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defendant Fontillas is deliberate indifferencelaintiff's serious medical needs by failing to
ensure his timely receipt of prescriptiondi@tion on or about March 22, 2011. The first
amended complaint alleges that plaintiff saw Rdtillas on that date iresponse to a health
form request dated March 20, 2011. During the imterydefendant Fontillase-faxed plaintiff's
medication prescription to the CSP-Sol pharynaShe also took the step of telephoning and
speaking to pharmacy personnel. Plaintiff allepes by that time he had already gone withot
his prescription(s) for senty-seven days. He also claimseve finally received his allergy
medication on March 25, 2011 and to have receiebef within two tothe three days after
taking the medicine.

Deliberate indifference is established onlgere the defendant subjectively “knows of

and disregards an excessive risk to innha@@th and safety. Toguchi v. Chung, 391 F.3d at

1057. The allegations remaining against defenBantillas fail to state an Eighth Amendment
claim. Plaintiff's own allegationdemonstrate that defendant Eti&s took steps to ensure that
he finally received the prescribeakdication, and that he didaeive the medication three days
later. The court will recommerdismissal of defendant Fontillas.

PLAINTIFF'S MISCELLANEOUS MOTIONS

l. Motion For Depositions

Plaintiff moves for leave toonduct oral depositions ortainatively, to serve written
deposition questions upon defendants. ECF380.Rule 30 of the Federal Rules of Civil
Procedure governs the procedure by which depositare taken by oral amination. “A party
who wants to depose a person by oral questimunst give reasonable itten notice to every
other party.” Fed. R. Civ. P. 30(b)(1). “The party who notices the deposiust state in the
notice the method for recording the testimony.’d Ae. Civ. P. 30(b)(3)(A). The noticing party
must also bear costs of recargithe deposition. Id. In additiotiat party must arrange for an
officer to conduct the depositions (absent a stiparidty all parties otherwise). Fed. R. Civ. P
30(b)(5)(A). The court cannot order defendantstarege for plaintiff to take their depositions
On the other hand, plaintiff does not require court’s permission to take defendants’

depositions.
14
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Depositions by written questions must be tagarsuant to the procedures set forth under
Fed. R. Civ. P. 31. The procedure would invghaintiff sending out a notice of deposition
identifying “(a) the deponent (i.e., the witnegs), the officer taking the deposition, (c) a list of
the exact questions to be ask#dhe witness, and (d) thetdaand time for the deposition to

occur.” Lopez v. Horel, C 06-4772 S| PRJ07 WL 2177460 n. 1 (N.D. Cal. July 27, 2007)

aff'd, 367 F. App’x 810 (9th Cir. 2010). Therewd then be an opportunity for the parties to
exchange written cross-examination questfonshe witness, followed by written re-direct
guestions, and then written re-sseexamination questions. Id. élflquestions would then be sent
to the deposition officer who woultkpose the witness with the sceigtquestions. 1d. As for an
oral deposition, the responses ggported and the transcript prepauby a court reporter._Id.
“To obtain a deposition upon writte&uestions, the prisoner thus has to pay the . . . depositign
officer fee, court reporter fee, and the cost of astapt of the proceedings.” Id. In any event| to
obtain either an oral or written question depositplaintiff must follow the applicable rule.
Leave of court is unnecessary ane thotion is denied on that ba&is.

[l. Motion for Authenticaibn of Exhibits

Plaintiff moves for a court der declaring all of the docients, exhibits and records
attached to his complaint/amended complaurthenticated. ECFd 63. Defendant Kiesz
joined defendants Braunger, Fontillas and &ndls opposition to the motion. ECF Nos. 72, 74.

The basis for plaintiff’'s motion is th#tese documents “were created, approved,
generated, reviewed, addressed and responalédytthe CDCR, CSP-Sol, defendants and the
agencies and agents thereof. ECF No. 63 at 1. Plaintiff contendsetidatctiments were created
in the regular course of business and in conformitis the applicable adinistrative procedures.

Id. Further, he argues that taelao defendant has objected on th&idaf lack of authenticity t

O

any of his attached documents.

In opposition, defendants contetiét plaintiff fails to pesent a sufficient basis for

-

8«plaintiff's in forma pauperis stus ... does not entitle him to iwer of witness fees, mileage g
deposition officer fees.”_Brady v. Fiback, 1:06CV00136 ALA (P), 2008 WL 1925242 * 2
(E.D. Cal. Apr. 30, 2008) (quoting Jacksv. Woodford, 2007 WL 2580566, at *1. (S.D.Cal.
August 17, 2007)).

15
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authentication of the exhibitstached to his original and/amended complaints. ECF No. 72.
They point to Fed. R. Evid. 901(a) which requitiest the party seekg authentication of “an
item of evidence . . . must produce evidence sufficesupport a finding that the item is what
the proponent claims it is.” Further, defent$acite Fed. R. Evid. 902 which governs self-
authenticating evidence, contending that pl#idtbes not demonstrateahthe documents he
wishes to have authenticated fall into that catggéys to plaintiff's asseion that the document
were created in the regular course of bussrtey CDCR, CSP-Sol and defendants, defendant
correct that Fed. R. Evid. 803(6)(D) requires that recordgedw@arly conducted activity be
authenticated by the testimony of a custodiaotber qualified witness dry proper certification

Plaintiff is correct that defendants havat challenged the awghticity of documents
attached to his verified amended complaidowever, plaintiff has ngbrovided the necessary
foundation for a blanket order of autheation and the motion will be denied.

In any case, authentication is not necessarptioposes of pre-trial motion practice. S¢

Fraser v. Goodale, 342 F.3d 1032, 1036 (9thZ0@3) (evidence which could be made

admissible at trial may be considered on summatgment). In addition, a verified complaint,
“because it is based on personal knowledge andaétsspecific facts adissible in evidence,

[...] may be considered in opposition to summary judgment.” McElyea v. Babbitt, 833 F.!

196, 197-98 (9th Cir. 1987) (citing Lew v. Kona Hospital, 754 F.2d 1420, 1423 (9th Cir.19§
All of plaintiff's exhibits have been accepteddate at face value. To the extent plaintiff's
request for authentication is intended to addaglssissibility at trial, the motion is denied as
premature.
DEFENDANT BOUGHN

Although the case docket indicates that an execstimmons was returned and filed as
defendant Boughn on August 7, 2013 (ECF No, # court’s review of the document
demonstrates that the summons, in fact, resnaimexecuted. The Clerk of the Court will be
directed to corredhe docket entry.

At this time, the court will direct defendi&’ counsel to query the Department of

Corrections and Rehabilitatida ascertain the whereabowofsdefendant R. Boughn. If
16
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defendant Boughn is still employed with the Depenit of Corrections drRehabilitation or any
other California state agency, coahshall provide the business adsit¢o plaintiff. If counsel is
otherwise informed of the bimess address of defendardughn, counsel shall provide the
address to this court. the event that counsel, aftenducting a good faith inquiry, cannot
ascertain the business address of deferBlamghn, counsel shall so inform the court.
Defendants’ counsel shall file asdrve the appropriatesjgonse within fourteen (14) days of tf
filed date of this order.

Should defendants’ counsel be unable to provide an address for defendant Boughn
has also herein been identified as “Broughpl3jntiff must show goodause, within twenty-
eight days of defendants’ counsel’s response so indicating, why defendant R. Boughn sho
be dismissed pursuant to Fed. R. Civ. P. 4(dnder Rule 4(m) of the Federal Rules of Civil
Procedure, the court must dismiwithout prejudice an action @sany defendant who has not
been served within 120 days afsecomplaint has been filed “onotion or on its own after notig
to the plaintiff” or specify a time for service be effected. However, “if the plaintiff shows go
cause for the failure, the court must extend the serfar an appropriate ped.” Id. If plaintiff
does not show good cause for the failure ofiserio be effected upon defendant Boughn, this
defendant will be dismissed without prejeelipursuant to Fed. R. Civ. P. 4(m).

Accordingly, IT IS ORDERED that:

1. The Clerk of the Court is directed to emirthe entry at ECF No. 44 to reflect that tf
summons upon defendant Boughn is unexecuted;

2. Defendants’ counsel is doted to provide the court, withfourteen (14) days, with
the business address for defemtdd. Boughn to be served;

3. If defendants’ counsel is unable to pd®/an address at veh defendant R. Boughn
may be served, counsel must so inform the awithin fourteen days; within twenty-eight days
thereatfter, plaintiff musthow good cause why defendant Boughn should not be dismissed
pursuant to Fed. R. Civ. P. 4(m); failure to donslbresult in a recommendation of dismissal,
under Rule 4(m) without preglice of this defendant; and

4. The Clerk of the Court is directed tamaxt the spelling of #ndefendant previously
17
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identified as “Freland” in the case docket to “Froland;”

5. Plaintiff’'s motion to strike (ECF No. 6tlpfendant’s notice ofreata (ECF No. 54) is
denied;

6. Plaintiff's motion for leave to conductal depositions or, alternatively, to serve
written deposition questions upon dedants (ECF No. 53) is denied;

7. Plaintiff's motion for an order authentitay his exhibits (ECF No. 72) is denied.

IT IS HEREBY RECOMMENDED that:

1. Defendant Fontillas’ motion to dismiss fack of administratig exhaustion (ECF No
36) be granted as to all claims but the clafmdeliberate indifference to plaintiff's serious
medical needs by failing to ensure plaintiff timedgeived prescribed medication in March 20

2. Plaintiff's claim of deliberate indiffenee against defendant Fontillas for failing to
ensure timely receipt of pain medication in March 2011 be dismissecaputsithe court’s sua
sponte screening obligations, under 28 U.S.0O®5(e)(2)(b)(ii), and defendant Fontillas be
dismissed from this action; and

3. Defendant Froland’s motion to dismis€fENo. 46) be grantemhd defendant Frolan
be dismissed.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 2, 2014 _ -
mﬂr;_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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