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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RENEE’ L. MARTIN, No. 2:12-cv-970-MCE-EFB PS
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | LITTON LOAN SERVICING LP, et al.,
15 Defendants.
16
17 This case is before the court on the reng defendants’ motion for summary judgment
18 | and motion to dissolve a prelinairy injunction. ECF Nos. 162, 183.
19 Plaintiff responded to the motion with a nwotito modify the court’s scheduling order
20 | (ECF No. 174) and an opposition in which sbquests reconsiderati of an earlier order
21 | dismissing her quiet title claim (ECF No. 17For the following reasong)aintiff’'s motion to
22 | modify the scheduling order is denied. MRert it is recommended that her request for
23 | reconsideration be denied andttdefendants’ motiofor summary judgment be granted in paint
24 | and denied in part. It is alsecommended that deféants’ motion to dissolve the preliminary
25 | injunction be granted.
26 || /1
27
! This case, in which plaintiff is proceedipro se, is before the undersigned pursuant to
28 | Eastern District of Califaria Local Rule 302(c)(21)See28 U.S.C. § 636(b)(1).
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l. Background

Plaintiff initiated this lawsuit to prevent aréxlosure of a residence in Elverta, Califorr]
(the “subject property”) that steequired in 1996. ECF No. 1 af 8der complaint purported to

assert a variety of federal anatstlaw claims. The crux of heaghs is that she timely paid he

ia

-

mortgage payments until a dispute arose betweemand the mortgage servicer over the payment

of her delinquent property taxe$o protect the beneficiary’®eured interest in the subject
property, the loan servicer, Lath, paid plaintiff's delinquent pperty taxes and then increased
her monthly mortgage payment to collect for tidvees. Plaintiff claims that this was done
without her permission and notiégt she refused to pay the higher amount. She attempted
make payments at the previous monthly amouodtreot include the additional amount for taxe
but those payments were not accepted. Ultimalt@itypn determined that she was in default o
the mortgage and initiadesteps to foreclose.

Plaintiff sought a temporary restrainiogder which was denied on April 13, 2012. EC
No. 7. Thereafter, defendants filed a motiodisimiss, and plaintiff filed another motion for a
temporary restraining ord@rln the interim, plaintiff filed a motion to amend her complaint,
which was granted (ECF Nos. 24, 25) thereimoting the motion to dismiss the earlier
complaint. Plaintiff filed her first amendedraplaint and a motion for a preliminary injunctior
and defendants moved to dismiss the amended complaint. At the hearing on the motion f
preliminary injunction, defendants’ counsebresented that defendants would postpone “any!
foreclosure sale up until the motion [to dismissilild be heard, or the settlement conference
could be completed.” ECF No. 60 at 11. Basedhat representation,gltourt concluded that
there was no imminent dangerioeparable harm and issued findings and a recommendatio
the motion for a preliminary injunction be dediwithout prejudice. ECF No. 47. However,
plaintiff sought reconsidenan of that recommendaticand provided evidence that,

notwithstanding defendants’ reggentation at the hearing, ded@ants had posted a Notice of

2 Page numbers cited herein refer to éhassigned by the cowtélectronic docketing
system and not those agséed by the parties.

% The second motion for a temporaegtraining order was also denied.
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Trustee’s Sale setting an imminesatle date. After hearing and supplemental briefing, the cg
granted reconsideration and recommended tpaglaninary injunction be granted (ECF No. 6!
at 32, 34-35) and that the motion to dismisgtanted in part and denied in pald. at 34. That
recommendation was adopted. ECF Nos. 72, 84.

Plaintiff subsequently filed a second arded complaint, a motion for sanctions, and a

urt

T

motion for summary judgment (ECF Nos. 75, 85, &) defendants moved to dismiss all clayms

in plaintiff's second amended complaint, excejimiff's cause of actiofor violations of the
Fair Debt Collection Practices Act. ECF N@.. The court denied plaintiff's motion for
sanctions and motion for summanggment, and granted in partcadenied in part defendants’
motion to dismiss. ECF Nos. 100, 103.

Thereafter, plaintiff filed her third amended complaint, which is the operative compl
The thrust of her allegations is that the defendargsstrangers” to the deed trust and the loaj
she took out to purchase the subject propergrefore, defendants hawe legal right to
payment and she does not owe anything to defeaad&CF No. 116 | 81. She further conten
that she was not properly notified of the transfer of the servicing of her mortgage from Littq
Ocwen. Id. at § 108. On that basis, she arguesttietransfer is voidnd Ocwen has no legal
right to collect her mortgage paymentd. Plaintiff also allegethat defendants Litton and
Ocwen failed to provide the information requested in her Qualified Written Request as req
by law. Id. at 37-38. She contends that shelbesen harassed by both Litton and Ocwen for
payments they have no right to collect dnat both defendants are damaging her credit by
inaccurately reporting that she was delinquent in her mortgage payreeras 30.

Defendants moved to dismiss the third amended complaint. ECF No. 119. That m
was granted in part and denied in part. Tovercdismissed all claims without leave to amend
against defendant Deutsche Bank National Camgand Western Progigve LLC, plaintiff's
Fair Debt Collection Practices Act claim agaibgton, and her quiet title claim as to all
defendants. ECF No. 134. Thauct denied the motion as to pi&ff's Real Estate Settlement
and Procedures Act (“‘RESPA”) claim against Litton and Ocwen and her Fair Debt Collecti

Practices Act (“FDCPA”) claim against Ocweld.
3
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Defendants now move for summary judgmen plaintiffs RESPA and FDCPA claims
and to dissolve the injunctiontened in this case. ECF Nos. 162, 163. As noted, plaintiff
opposes the motion and requests nsateration of the dismissal bér quiet title claim. ECF
No. 177. She also moves to modify the courtisesitling order to allow her to disclose a new
expert withess. ECF No. 174.

Il. Motion to Modify the Scheduling Order

Plaintiff requests to extend the deadlineéha scheduling order for the disclosure of
expert withesses to allow her to disclose a nepes that she did not @viously disclose. ECF
No. 174. She has failed to demonstrate good dauskee modification and therefore her motig
is denied. Furthermore, as discussed belogvptbposed new expert is not offered for testimg
on topics relevant to plainti§’ remaining claims; i.e., a RESPA claim against Litton and Ocv
and a FDCPA claim against Ocwen. Thus, tiere prejudice to plaintiff in denying the
request.

The court issued a status (pretrial sctied) order that providd, among other things,

that the parties shall make thaiitial expert disclosures on before June 17, 2015, and rebuttal

disclosure by July 15, 2015. ECF No. 145 aC, July 6, 2016, defendants moved to strike
plaintiff's expert disclosures bag®n plaintiff's failure to timelyprovide expert reports for her
proposed experts as requiredRyle 26(a)(2)(B). ECF No4B. The motion indicated that
plaintiff provided defendants with notice of hietention to call NanettBarto as an expert
witness, but failed to provide a writteeport for that expert withes§eeFed. R. Civ. P.

26(a)(2)(B) (requiring that the silosure of an expert wiiss “be accompanied by a written

report . . . if the witness is one retained aesally employed to provide expert testimony in the

case....")

The court denied defendants’ motion tok&rand instead modified the scheduling orde
to provide plaintiff two additional weeks torge any expert reports. ECF No. 159. The cour
also extended the date to complete discot@@ctober 21, 2015, and required all pretrial
motions, except discovery motions,lte completed by December 16, 201&6. On December

16, 2015, defendants filed an ex paapplication to modify thecheduling order to extend the
4
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date to file pretrial motionsECF No. 160. That motion was grantet the date to hear pretrial

motions was extended tolreary 17, 2016. ECF No. 161.

Defendants then timely filed their motion for summary judgment and motion to diss
the preliminary injunction entered in thissea(ECF Nos. 162, 163), which were noticed for
hearing on February 10, 2016 (ECF Nos. 166, 161 response, plaintiff filed a “Request ano
Opposition,” in which she argued that the motiarese not noticed for hearing in compliance
with the court’s local rules artiat therefore the hearing sholld vacated. ECF No. 168. Th4
motion was denied. ECF No. 171. However, becalaatiff had not filed an opposition to the
motions, the hearing was continusad plaintiff was directed tile an opposition, which she hs
since submittedld.; seeECF No. 177.

Plaintiff also filed the instant request to allber to belatedly discke a new expert. EC
No. 174. She contends that a scheduling mzatibn is somehow necessary due to the court
granting defendants’ ex parte applicatiorextend the date to file dispositive motiond. at 2.
Specifically, plaintiff states that “[a]s a result of this Honorable Cgnamting an extension to
Defendants, Plaintiff must nolae given an extension of time, in all fairness to provide
Defendants with an expert testimony/declaratmhe included in Plaintiff's opposition to
summary judgment.ld. Plaintiff further sates that had defendamntot moved for summary
judgment “and allowed this case to move forward jory trial, this request would not have be
necessary.’ld. She also contends that her “healtis totally disabling’and that she was
“unable to care for herself” due tacute flares of gout attacksld. at 3.

A court’s scheduling order “may be moéidi only for good cause and with the judge’s
consent.” Fed. R. Civ. P. 16(b)(4). The good ednguiry focuses on the diligence of the par
seeking the modificationdJohnson v. Mammoth Recreations, J®©&5 F.2d 604, 608 (9th Cir.
1

* The motions were originally noticed foearing before the assigned district judge,
contrary to the court’s local rulesgeE.D. Cal. L.R. 302(c)(21) (ferring to magistrate judges
matters where all plaintiffs or defendants preceeding in propria persona), and therefore the
hearing was vacated and defendavdse ordered to re-notice the motions in compliance with
court’'s Local Rules. ECF No. 165.
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1992). Thus, the “court may modifige pretrial schedule if it caot reasonably be met despitg
the diligence of the partseeking the extensionId.
Here, plaintiff has not demaoinated good cause for amending the scheduling order. |
the mere fact that the court granted defendaonisi request to modifthe scheduling order doe
not provide a basis for grantipdgintiff’'s request. Defendasitapplication was supported by
good cause, justifying a modificatido the scheduling ordeSeeECF No. 160 (explaining that
in October 2015, defendants’ counsel’s wifggdirth to premature twins—with one child
having medical complications—requiring counsetake time off from work to care for his

children and wife).

Second, plaintiff's conclusory claims oflditating health problems and gout attacks do

not persuade the court that pigf was unable to disclose hexpert witness within the time
prescribed by the court’s scheduling orderaiilff personally appead before the court on
August 12, 2015, for the hearing on defendantdionao strike. ECF No. 158. Plaintiff was
able to arrive on time for the heagiand did not appear to be inyadistress. Furthermore, at tf
hearing the court notified plaintiff of its intentiotss modify the scheduling order to give her a
additional two extra weeks (unflugust 26, 2015) to complete her initial expert disclosure.
Plaintiff did not indicatdhat two weeks would be insufficiemor did she identify any medical
issues that would prevent heorin completing her expert disclagssg within this period. More
significantly, it was not until she filed the instanotion—approximately six months after the
date for completing initial expert disclosures—that she alleged that health issues interfere
her ability to make her expertsdgiosures. Under these circumstas) plaintiff has failed to sho
that her health issues precludezt from meeting the deadline.

More fundamentally, plaintiff has failed tordenstrate that the new expert she wants
disclose will render testimony relevao the claims remaining this action. Plaintiff's motion
is silent as to how the expert relates todefense against defendants’ motion for summary
judgment. In opposition to defendants’ motion she submitted the declaration of William J.
Paatalo, who apparentlytise expert she wishes to disclogeCF No. 178. Mr. Paatalo purpor

to be an expert in foreclosure fraud, chaitittd analysisand mortgage securitizatiomd. at 2-
6
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4. He intends to testify th#te chain of title for the note anl@ed of trust is clouded due to
missing parties and therefore the current berafiainder the note and deefdtrust is unknown.
Id. at 6.

His expert opinion, however, is not relevémthe claims remaining in this action. The
only claims pending are plaiff's RESPA claim against ltion and Ocwen and her FDCPA
claim against Ocwen. These claims do not cante chain of title for the note and deed of
trust. Instead, Mr. Paatalo’s oponi appears to relate to plaifis quiet title claim, which was
previously dismissed and, as discussed belonduiest for reconsiddran of that dismissal
must be denied.

Accordingly, plaintiff has failed to shogood cause to modify the scheduling order, af
the motion is denied.

. Motion for Reconsideration

Plaintiff requests reconsidéi@n of the order dismissing hquiet title claim (ECF No.
134).

Orders that adjudicate the rights and lial@$tof fewer than all the parties may be revis
at any time before the entry of a judgmeRed. R. Civ. P. 54(b). “Reconsideration is

appropriate if the district court (1) is presshwith newly discovered evidence, (2) committed

clear error or the initial decision was manifestly upjos (3) if there is an intervening change |n

controlling law.” School Dist. No. 1Jv. AC and S, IneF.3d 1255, 1263 (9th Cir. 1993).
Further, Local Rule 230(j) requires that a motionreconsideration statevhat new or different
facts or circumstances are claimed to exist Widic not exist or were not shown upon such p
motion, or what other grounds exist for the manif and “why the facts or circumstances were
not shown at the time of the prior maii” E.D. Cal., Local Rule 230(j)(3)-(4).

Plaintiff's request for reconsideion consists presents nothimgw. It consists largely o
arguments that have already been considerédegacted by the court. She contends that
defendants have no interest in the deed of mdtnote because the deed of trust was “forgec
and not signed by plaintiff. ECF No. 177 at 5.e$lrther contends that more than eight year

elapsed after the forged deed of trust paportedly executed and that during this time no
7
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documents referencing defendamwtss ever publically recordedd. She thereforeontends that
defendants are strangers to the defetust and do not have any irdgst in the subject property.
These arguments were raised in oppodi@igndants’ motion to dismiss the second

amended complaint. Plaintiff alleged that defensléwad no interest in ¢hdeed of trust and not

[1°)

because there was no contract between her dadddnts. ECF No. 75 at 23. She also argued
that an assignment of the deed of trust ftaang Beach Mortgage Company to Deutsche Barlk
was fraudulent because it was filled out by hand indicated that plaiiff was the assigning

party, which she denied. ECF N&7. Plaintiff also contendeddalassignment of the deed of
trust was not valid because defendants dideaird the assignment until August 6, 2012, more
than eight year after ¢hassignment was executdd. at 7-9.

This court’'s March 12, 2014 findings aretommendations, which were adopted in full

explained that plaintiff's challenges to defendants’ intereiterdeed of trust and note failed
because, as she previously conceded, sha khadtract with Long Beach Mortgage Company
the entity with which she refinanced her loarMarch 2004. ECF bl 100 at 14. Documents
appended to the second amended dampalso refuted plaintiff’sllegations that defendants did
not have a right to receive hmonthly mortgage paymentsd. Finally, the court explained thaf
plaintiff's contention that thessignment of the deed of trugas fraudulent for various reasons
was based on a misreading of the documentandunderstanding of the applicable lad.
Thus, her request for reconsideration fails todestrate that these findings were erroneous ar
that the prior decision was manifestly unjulkor does plaintiff submit any new evidence that
would warrant reconsiderah of these findings.

Plaintiff appears to contend, however, tretonsideration is warranted due to an
intervening change in contfivlg law, citing a recent Califora Supreme Court decision in
Yvanova v. New Century Mortgage Cof2 Cal. 4th 919 (2016)SeeECF No. 181. As
discussed belowyvanovahas no application here.

In her third amended complaint, plaintiff sougbiguiet title to the subject property based
on her contention that the defendants have tevast in the propertdue to a defective

assignment of the deed of trust. ECF Mb6 at 28-29. She claimed that when Long Beach
8
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Mortgage Company assigned its interest in thgesit property to Deutsche Bank, as a trusteg
Long Beach Mortgage Loan Trust 2004-3, the assignment did not comply with the Pooling
Service Agreement (“PSA”) governing the loamst: Therefore, sheeasoned, the assignment
was invalid. ECF No. 116 at 26.

The court rejected this argument, observirgg tfcjourts have consistently held that a
plaintiff does not have standing to challenge t®gnment of a deed of trust based on an alle
failure to comply with a trust's PSA.ECF No. 131 at 12. Plaintiff cité&/anovaas a basis for
reconsideration. INvanovathe court held that “[a] borrower who has suffered a nonjudicial
foreclosure does not lack stangito sue for wrongful foreclase based on an allegedly void
assignment merely because he or she was in default on the loan and was not a party to th

challenged assignmentYvanova62 Cal. 4th at 924Yvanovahowever, is inapposite to this

case, which seeks to preempt foreclosure proceedingévalmvathe California Supreme Court

explicitly limited its holding to post-foreclosueetions for wrongful foreclosure. Indeed, the
court specifically stated, “Weo not hold or suggest that artmwer may attempt to preempt a
threatened nonjudicial forecloguby a suit questioning a foreclogiparty’s right to proceed.”
Id. at 924. Moreover, California Appellate Ctauthat have addressed the impacY@énova
have determined, in unpublished opinions, hanovaapplies only to wrongful foreclosure
claims, and not to actions s@aicto prevent foreclosureSee Saeed Keshtg&016 WL
4183750, at *1 (Cal. App. Aug. 8, 2016)§/anovaapplies only to actiws alleging wrongful
foreclosure, not actions fmweempt foreclosure.”Watland v. Ocwen Loan Servicing, In2016
WL 1469610, at *8 (Cal. App. Apr. 13, 2016)Yf/anovaapplies only to a borrower who has
suffered a nonjudicial foreclosusale and it disavows any suggestion that a borrower may s
the foreclosing party before the foreclosure saléhangrounds.”). Hergglaintiff's suit seeks to
avoid foreclosure, and does not seek damageanfalleged wrongful foreclosure. Accordingly
Yvanovadoes not provide a basis for disturbing tbarts order dismissing plaintiff's quiet title
claim.

Accordingly, plaintiff's motion foreconsideration must be denied.
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V. Motion for Summary Judgment

A. SummaryJudgnent Standard

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford—El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). bsttom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iseland dispose of factually unsupported clai
or defensesCelotex Cop. v. Catrettt77 U.S. 317, 323-24 (1986). Thus, the rule functions |
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e) advisory coittee’s note on 1963 amendments). Procedurally
under summary judgment practice, the moving paréysthe initial responsibility of presenting
the basis for its motion and identifying those portiohthe record, togethevith affidavits, if
any, that it believes demonstrate the abseheegenuine issue of material fa€elotex 477
U.S. at 323Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the movil
party meets its burden with a properly suppontedion, the burden then shifts to the opposing
party to present specific facts that show thegegenuine issue for triaFed. R. Civ. P. 56(e);

Anderson477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liesoathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party

need not produce evidence whinégates the opponent’s clairBee e.g., Lujan v. National
10
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Wildlife Fed'n 497 U.S. 871, 885 (1990). Rather, the mgyarty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotex477 U .S. at
323-24 (“[W]here the nonmoving party will bear therden of proof at trial on a dispositive
issue, a summary judgment motion may properlynaee in reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a
circumstance, summary judgment must be grafisedong as whatever isefore the district
court demonstrates that tharstlard for entry of summaryggment . . . is satisfied.ld. at 323.

To defeat summary judgment the opposing pautgt establish a genuine dispute as tq
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etence in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsgahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrer facts immaterial."Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue

for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
11
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demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideénere simply is no reason for trial.

The court does not determine witnessddbility. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee id at 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®e=e Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, “[lagre the record taken as a wanobuld not lead a rational trie
of fact to find for the nonmoving party, tleeis no ‘genuine issue for trial.’Matsushita 475
U.S. at 587 (citation omittedgelotex 477 U.S. at 323 (if the evidence presented and any
reasonable inferences that might be drawn fitaould not support a judigent in favor of the
opposing party, there is no genuissue). Thus, Rule 56 serves to screen cases lacking any
genuine dispute over an issue that edainative of the outcome of the case.

B. Analysis

Defendants move for summary judgment on the two claims remaining in this action
violations of the FDCPA and RESPA.

1. Fair Debt Collection Practices Act

Plaintiffs FDCPA claim poceeds only against OcweBeeECF Nos. 131, 134. The
operative complaint alleges that Ocwen vieththe FDCPA by failing tgive plaintiff an
opportunity to rebut incorot credit reports submitted to credit reporting agencies; failing to |
appropriate corrective action afteeing advised about the dispdtinformation; placing calls
between the hours of 7:00 a.m. and 10:00 pprdemand payment; and by its representatives
attempting to hide their idéity during the phone calldd. at ECF No. 116 €80-32. Plaintiff
also appears to contend ti@dtwen violated the FDCPA by miai§ documents to the subject

i
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property, which was occupied by tenants, even thauggd been notified nddo send mail to that
address.ld. at 32.

a. Correctreditreports/failingto takecorrectiveaction

Ocwen argues that plaintiff's first contesn—that Ocwen did ngtrovide her with an
opportunity to rebut incorrectedit reports or take action afteeing advised about disputed
information—does not entitle plaintiff to relief because the FDCPA does not govern such
conduct. ECF No. 163-1 at 8. To succeed on andiar violation of the FDCPA, the plaintiff
must establish (1) she is a consumer, (2) thadé¢f arises out of a traaction entered into for
personal purposes, (3) that defendarat debt collector, and (4) thihe defendant violated one pf
the provisions of the FDCPAHolmes v. Electronic Document Processing,,|866 F. Supp. 2d
925, 931 (N.D. Cal. 2013).

The FDCPA does not contain any provision raqugia debt collectoto provide a debtor
with an opportunity to correct false infornati submitted to a credit reporting agency, or takg
any corrective action when faced with such a situat®eel5 U.S.C. 88 1692t seq Indeed,
the FDCPA regulates “abusive deuilection practices,” not edit reporting. 15 U.S.C.

8 1692a(5). Thus, plaintiff's FDPA claim based on her credipreting allegations fail as a
matter of law.

b. Harassinghonecalls

Plaintiff also claims that Ocwen violatsdction 1692d(5) of the FDCPA by calling her
throughout the day. ECF No. 116 at 30.

Section 1692d of the FDCPA prohibits debtlectors from engaging “in any conduct the
natural consequence of whichtésharass, oppress, or abusg person in connection with the

collection of a debt.” 15 U.S.C. 8§ 1692hcluded among the conduct prohibited by § 1692d|is

“[c]ausing a telephone to ring engaging any person in telephawnversation repeatedly or
continuously with intent to annoy, abuse, or Barany person at the called number.” 15 U.S.C.
§ 1692d(5).

“Whether there is actionadharassment or annoyancmginot only on the volume of

calls made, but also on the pattern of callrteaga v. Asset Acceptance, L33 F. Supp. 2d
13
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1218, 1227 (E.D. Cal. 2010) (quotidgseph v. J.J. Mac Intyre Cos., LLZ38 F. Supp. 2d 1158
1168 (N.D. Cal. 2002)kee also Stirling v. Genpact Services, LRC12 WL 952310, at*4 (C.D
Cal. Mar. 19 2012) (“Numerous courts throughthé nation have held that the intent to annoy
abuse, or harass may be inferred from theraapattern, and frequeynof debt collection
calls.”). Of significance here, courts have fotinat calling a debtor several times in a short

period of time can constitutearassment under the FDCP8&ee, e.g. Akalwadi v. Risk

Management Alternative, In@336 F. Supp. 2d 492 (D. Md. 2004) (finding a genuine issue of

material fact regarding whether calling plafintiaily and on one occasion calling plaintiff three
times in a five-hour period constituted harassméqjin v. Account Control Tech., In865 F.
Supp. 1443, 1453 (D. Nev. 1994) (six calls in a 2dutas sufficient to establish harassment ¢
summary judgment)Jnited States v. Centrddjustment Bureau, Inc667 F. Supp. 370, 376
(N.D. Cal. 1986) (finding harassment where dedllector made as many as four or five
telephone calls in a ddg the same debtor).

In her verified complaintplaintiff claims that Ocwen @én started calling her before 7:
a.m. and that it would continde call her throughout the damtil 10:00 p.m. ECF No. 116 at

31. She further states that Ocweouhd often call her every 15 minutekl. at 32. Plaintiff also

submits a letter that she sent Ocwen requeshiaigit cease calling her. ECF No. 177 at 13-17.

The letter states that “Ocwen harasses nilg dg calling me several times a day with annoyin
phone calls; which is violation [sic] of federall@and constitutes ‘harassment’. . . . If my phor
is unanswered, Ocwen (based on caller 1D) mat leave a message and hang up the phone.
Twenty minutes later the harassment starts all again throughout the day . . ..” ECF No. 1]
at 13. The letter further indites that on the December 15, 200twen called her four times ir
approximately 30 minutedd. at 14. If a jury credits plafiffs’ testimony, it could reasonably
conclude that Ocwen was frequlgrcalling plaintiff with the intent to annoy or harass in

violation of § 1692d(5).

® The allegations of a verified complaint may serve as an affidavit for purposes of

summary judgment if they are based on persknalvledge and set forth the requisite facts with

specificity. See Human Life of Wasigiton Inc. v. Brumsicklé&24 F.3d 990, 1022 (9th Cir.
2010).

14
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Defendant contends, however, that the va@whcalls were due to a “difficulty in
reaching the Plaintiff to explerloss mitigation alternatives.¢e Loan Modification, Deed in
Lieu, Short Sale), rather than any intent to bau@r collect upon the bg. ECF No. 163-2  43.
Plaintiff's version of the calls contradicts defendant’s conberdind, if she is believed, Ocwen
was calling plaintiff to colleca debt. ECF No. 116 at 31, 1 @cwen would call plaintiff

throughout the day, “demanding payment.”).

Viewing the evidence in the light most favoratiehe plaintiff, thee is a genuine dispute

of material fact as to whether Ocwen’slsab plaintiff violated 15 U.S.C. 1692d(5).
Accordingly, Ocwen’s motion must be denied as to plaintiff's section 1692d(5) claim.

C. Failureto identify

Plaintiff also claims that Ocwen violatdte FDCPA based on its representatives failing

to disclose their identity durg telephone calls. 15 U.S.C. § 169dgrohibits “the placement ¢

telephone calls withduneaningful disclosure dhe caller’s identify.”

f

Ocwen argues that it is entitled to summary judgment on this claim because it maintains

policy that requires employees placing calls to fasntify their name and disclose that they a
calling from Ocwen. ECF No. 163-1 at 12; ENB. 162-2 1 45. Ocwen contends that in the
event an employee deviated from this policy,ad not be liable for sth conduct pursuant to
15 U.S.C. § 1692k(c).

“Although the FDCPA is a strict liability atute, it excepts frormability those debt
collectors who satisfy the ‘narrowona fide error defense” set forth in 15 U.S.C. § 1962k(c)
McCollough v. Johnson, Rodenburg, & Lauinger, L6887 F.3d 393, 948 (9th Cir. 2011). Tha

section provides that”

A debt collector may not be helidble in any action brought under
[the FDCPA|] if the debt colleot shows by a preponderance of the
evidence that the violation was natentional and resulted from a
bona fide error notwitttanding the maintenance of procedures
reasonable adapted to avoid such errors.

15 U.S.C. § 1962k(c).
To establish this affirmative defense, ttefendant is required to “prove that (1) it

violated the FDCPA uninteionally; (2) the violation resultefiom a bona fide error; and (3) it
15
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maintained procedures reasonablg@ted to avoid the violation.ld. The defense applies to
“procedures reasonably designed to avoid errors like clera or factual mistakes.Jerman v.
Carlisle, McNellie, Rini, Kramer & Ulrich LPA559 U.S. 573, 587 (2010).

Whether the bona fide error defense shieldsédcfrom liability herecannot be resolved

on summary judgment. Plaintiff's description ot ttalls, if believed, would show that the faildire

to provide a meaningful disclosure of the calerame was not unintentional. In her verified
complaint, plaintiff states nanly that Ocwen'’s representativesuld fail to identify themselves
but that they would “try to hid#heir identity, such as . . . pegid[ing] like they were calling for
long lost friend and were deceitfullf a fact finder were to edit plaintiff's testimony in that
regard, it could reasonabiynd that the failure to diclose was not the result of a bona fide err
Construing the evidence in thght most favorable to platiff, the failure by Ocwen’s

representatives to disclose their identity was not unintentional and therefore the bona fide

a

error

defense does not shield Ocwen form liabilityssmmary judgment. Accordingly, the motion for

summary judgment must also tenied as to this claim.

d. Mail Sent to Subject Property

Plaintiff also alleges that Ocwen viatdgtthe FDCPA by sending mail to the subject
property after she requested thatfurther mail be sent to thatldress. Although plaintiff does
not identify the precise provision of the FDCPAtkuch conduct violated, presumably it is
plaintiff's position that the mail was sent to thégect property to harass her in violation of
§ 1692d.

Ocwen argues that it is entitled tavsmary judgment on this claim because the
documents it mailed were not related to the cotbacof a debt. Ocwen began serving the loa
on November 1, 2011. Declaration®ina Feezer ISO Defs.” Mot. Summ. J. (ECF No. 163-2
1 18% Ex. 7 (ECF No. 163-3 at 35-39). Om¥ember 4, 2011, Ocwen mailed plaintiff a debt

® Plaintiff requests the court strike Ms. Fragzeeclaration, arguinthat it contains false

statements. The request is denied. Plaistdfsagreement with Ms. Freezer’s statements do
not provide a basis forrgéting her declaration.

16
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validation letter pursudrno 15 U.S.C. § 1692f.ECF No. 163-3 at 49-51 (Ex. 11). That letter
however, was sent to an adds in Fairfield, Californiand not the subject propertid. Later
that month, Ocwen mailed plaintéfletter regarding alternatives foreclosure, as well as a
Request for Mortgage Assistance to evaluate dred loan modification or other loss mitigatig
alternatives were possibléd. at 52-61 (Exs. 12, 13). Howeveresie letters were also sent to
Fairfield addresslid.

On December 15, 2011, Ocwen mailed togthigject property a Nwe of Default. Id. at
62-67 (Ex. 14). On December 22, 2011, Ocwen receiVettiea from plaintiff, in which plaintiff
requested that Ocwen cease athaaunications with plaintiff.ld. at 68-72 (Ex. 15). Curiously,
in the same letter plaintiff also recaied that Ocwen verify the deldtd. Ocwen construed
plaintiff's request for a debt validation aQaalified Written Request (“QWR”), and provided
response on January 17, 201@. at 73-75 (Ex. 16). Both the Notice of Default and the resp
to plaintiff's QWR were mailed to a P.Box located in American Canyon, Californill. at 62,
73.

Ocwen'’s evidence indicates that the letiard documents, witthe exception of the
Notice of Default, were sent f@aintiff at addresses other thtre subject property. Thus, the
evidence before the court does not demonstragéitwen mailed letters to the subject prope
for the purposes of harassing plaintiff and theperty’s tenants. Furthermore, had defendant
sent extra copies of the documents discussedeatioahe subject propertihere still would be n¢
violation of the FDCPA.

The documents Ocwen mailed consisted ofta dalidation notice, loan modification/lo
mitigation correspondence, a response tanfifis QWR, and documents related to the
foreclosure of the property (i.Botice of Default). Ocwen was required to send plaintiff the ¢
validation notice and the response to her QWRus, these documents cannot demonstrate
harassment or any intent to harass in wiofeof 8 1692d. Further, the documents sent to

plaintiff presenting alternatives to foreclosuai@ not constitute delabllection efforts for

’ That section requires a debt collectoptovide a debtor witlsertain information,
including the procedures for digmg the validity of the debtSeel5 U.S.C. § 1692g(a).
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purposes of the FDCPASee Santoro v. CTC Foreclosure SeryvikeF. App’x 476, 480 (9th
Cir. 2001) (“A letter suggesting ém workout options is not seekj to collect a debt.”) (citing
Bailey v. Security National Servicing Caorf54 F.3d 384, 389 (7th Cir. 1998). The remaining
document, the Notice of Default, was statutoréguired to initiate the foreclosure proceeding
and did not seek to collecdebt. Cal. Civ. Code § 292@rane v. Bank of New York Mellon
2012 WL 1799244, at * 4 (E.D. Cal. May 16, 2012) éiRtiff's claims are based on foreclosur
related conduct. Foreclosing opm@perty pursuant to add of trust is not debt collection with
the meaning under the FDCPA.%ge also Santord.2 F. App’x At 480 (finding that the
foreclosure sale “did not seék collect the debthe conduct forbidden under the [FDCPA].”).

Accordingly, Ocwen is entitled to summauglgment on plaintiff's @dim that it violated
the FDCPA by mailing documents to the subject property.

2. Real Estate Settlement and Procedures Act

Plaintiff asserts a RESPA claim agaibgton and Ocwen. ECF No. 116 at 36-39. Shq

contends that Litton violated FEPA by not giving her 15 days’ noé of a new servicer, and that

Ocwen violated the act by charging her a fatefor sending her paymieto Litton instead of
Ocwen. Id. Plaintiff further contends that botlitton and Ocwen violad RESPA by failing by
to respond to her qualified written request (“QWRIY. at 37-38.

Defendants argue, among other things, theihpff's RESPA claims fails because she
has not established that she suffered any dathageesulted in a pecuniary loss. ECF No. 16
12 To succeed on a claim for violation of RESRie plaintiff must estdish that she sustained
actual damage$.12 U.S.C. 1206(flsee Molina v. Wash. Mutual Bar2012 WL 431439, at *7
(S.D. Cal. Jan. 29, 2010 (failure to pleadypeary damages defeats RESPA claim). This

“requirement has the effect liting the cause of action to circumstances in which plaintiff ¢

8 Because defendants are entitled to sumijuelgment based on plaintiff's failure to
establish actual damages, the court doesdureas defendants’ additional arguments.

® In addition to actual damages, a pldfntiay recover “any additional damages, as th
court may allow, in the case of a patterrpractice of noncompliance thithe requirements of

192}

in

U

3-

an

a)
-

[12 U.S.C. § 2605], in an amount not to exceed $1,000. Plaintiff does not submit any evidence

demonstrating that defendants conduct wasqgdatpattern or practecof noncompliance.
18
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show that a failure to respond or givetice has caused him actual harrBliepherd v. Am. Home

Mortg. Servs., In¢.2009 WL 4505925, at *3 (E.D. Cal. Nov. 20, 2009).
The only damages that plaintiff purportedlstined as a result afviolation of RESPA

was a late fee that was allegedly impose®bwen. ECF No. 116 at 38. RESPA provides th

for a sixty day period beginning on the date of the effective transfer of service, if a borrower

sends her payment to the transferor (instedteofransferee, where the payment should have

been sent), the borrower will not be chargddte fee. 12 U.S.C. § 2605(d); 12 C.F.R.
§ 1024.33(c)(1). Plaintiff contends that Ocweolated RESPA by charging her a late fee for
sending her payment to Litton iesid of Ocwen. ECF No. 11626-39. But plaintiff presents
no evidence of this.

In her opposition, plaintiff states that that “Ocwad in fact charge plaintiff a late fee.”
ECF No. 177 at 10. In support of this positishe cites to Exhibits 3 and 4 of her opposititsh.
However, the exhibits appended te thpposition are not inumerical ordéf and there is no
documents identified as exhibits 3 and 4. Nthadess, the court hasviewed the documents
appended to plaintiff's opposition and none of thdemonstrate that plaintiff was assessed a
fee. See generalleCF No. 177 at 13-75. In fact, othdwcuments plaintiff untimely submitted
in support of her opposition show that Ocvelith not assess plaintiff any late féésPlaintiff
submitted four undated letters that Ocwen sent B€F No. 184 8-14. Each letter contains
boiler stating, “A late charge has been assessgdumnaccount . . . .” Just below this boiler is
table providing an itemization of thercent amount due under the lodd. In each letter the
table reflects that the cunklate charges are $0.0@. Plaintiff also submitted a Notice of
Default she received from Ocwehd. at 15-16. That document redits that as of January 18,
2012, plaintiff did not owe any late feekl. at 15.
1

19 The first exhibit appended the opposition is label¢&XH 8” and the second exhibi
is labeled “Exhibit 5.”

' Curiously, defendants move to strike untimely submitted documents, arguing that

plaintiff failed to produce these documents dudimcovery. ECF No. 185. As consideration
the documents will not prejudice defendarthe motion to strike is denied.

19
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Thus, not only does plaintiff's evidence faildemonstrate Ocwen charged her late fee in

violation of 12 U.S.C. § 2605(d), her own evideactually indicates that no late fee was ever

assessed. Thus, plaintiff cannot overcome sumudgment that she did not sustain any actdial

damages due to a violation of RESPA and @dats are entitled to summary judgment on
plaintiffs RESPA claims.

V. Motion to Dissolve Preliminary Injunction

Defendants also move to dissolve the prelary injunction previously entered in this
case and release the tethbond posted by plaintiff. ECF Nb62. Defendants argue that the
preliminary injunction should be dissolved besathe remaining claims do not warrant the
injunction preventing the satd the subject propertyld. at 3-5. The court agrees.

In October 2012, plaintiff filed a motidir a preliminary injunction, arguing that

defendants “commenced an unlawful foreclosuires [the] subject property and none of the

defendants have any lawful rights to forecloaePlaintiff.” ECF No. 28 at 2. That motion was

initially denied based on defenua’ counsel’s representatidimat defendants would postpone
“any foreclosure sale up until [a then pending motadismiss] could be heard, or [a] settlem
conference could be completed.” ECF No. 6@QJat Based on that representation, the court

found that plaintiff had failed to demonstratemediate irreparable harm and her motion for

injunctive relief was denied. ECF Nos. 47, 48. Heeveplaintiff sought reconsideration of that

recommendation and provided evidence that, nostatitding defendantsépresentation at the

hearing, defendants had posted a Notice of Trustee’s Sale settmgarent sale date. After

hearing and supplemental brigji, the court granted reconsideration and recommended that|a

preliminary injunction be granted. ECF No.&532, 34-35. That recommendation was adop

ECF No. 72. Pursuant to Ru&(c), plaintiff was ordesd to post a security in the amount of

$1,143 per month, which was the pre-escrow accmamthly mortgage payment. ECF No. 72.

At the time the injunction was issuedaipitiff was proceeding on her first amended
complaint, which alleged a quiet titled claim gileg that defendants were strangers to the de
of trust and note and therefdrad no interest in the subjgmioperty. ECF No. 65 at 19-20.

i
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However, plaintiff subsequently filed acond amended complaint which indicated that
defendants had obtained an interest in thgext property through assignment of the

promissory note and deed of tru§eeECF No. 100 at 20 n.9. Eventlyaplaintiff's quiet title

—+

claim and all other claims challenging defendamti€rest in the propertywere dismissed withou

leave to amend, with only claims for violatiohthe FDCPA and RESPA remaining. ECF No

U7

103, 131.

As explained above, the remaining defemtdare entitled to summary judgment on
plaintiffs RESPA claim. In any event, RESPAly permits an aggrieved party to recover
damages and does not provide for injunctive rell@&mburri v. Suntrust Mortg., Inc875 F.
Supp. 1009, 1013 (N.D. Cal. 2012). The only viaidem is plaintiffs FDCPA claim against
Ocwen for placing harassing phondl<@ violation of 15 U.S.C8§ 1692d(5) and (6). However,,
even if plaintiff succeeds on her FDCPA clashg is not entitled tmjunctive relief. See
Varnado v. Midland Funding LLGI3 F. Supp. 985, 993 (N.D. Cal. 2014) (“Injunctive and
declaratory relief are not avdile to litigants acting in amdividual capacity under the
FDCPA.").

In short, plaintiff no longer has any claiisallenging defendants’ authority to foreclose
on the subject property which could entitle heinfanctive relief. Thusthere is no basis for
keeping the preliminary injunction in place. adedingly, defendants’ motion to dissolve the
preliminary injunction must be granted.

Defendants also request exmaten of the bond and releasetbé funds to defendants.
ECF No. 162-1 at 5-7. As noted above, the bamtsists of monthly payments plaintiff made to
the court in the amount of thumdisputed portion of her monthigortgage payment. ECF No.
162-1 at 6. Defendants explairattsince the issuance of injuion, plaintiff has not paid her
mortgage payment, property taxes, or her é@wmner’s insurance ondlsubject property, and
that these costs have been advanced by defendB@ No. 162-1 at 6. They therefore argue
that that the entire bond shdle released to them.

“Before a court may execute a bond, it mustlfihe enjoined or restrained party was

‘wrongfully enjoined or restrained.”Nintendo Am., Inc. v. Lewis Galoob Toys, |d6 F.3d
21
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1032, 1036 (9th Cir. 1994). “[T]here is a rebuttgimesumption that a wrongfully enjoined pafty
is entitled to have the bond executed awbver provable damages up to the amount of the
bond.” Id. However, the enjoined “party may not demand damages on the bond simply bgcause
the injunction was improperly granted. He mdismonstrate injury as a consequence of the
injunction.” Matek 862 F.2d at 733. “[T]his standardprdes an equitable means by which
courts can decline to impose damages on thepaatg who has lost @ase on the merits but
nevertheless should not suffer the exeruof the preliminary injunction."Nintendq 16 F.3d at
1037.

Here, plaintiff's claims cHienging defendant’s interest the property and authority to
foreclose were without merit and have beemdésed without leave to amend. Accordingly,
defendants were wrongfully enjoined from fomsthg the subject property. Furthermore, the
bond posted by plaintiff only includehe undisputed amount of plaintiff's mortgage payment,
which defendants were entitledreceive. Further, plaintiff deenot dispute that she has since
not made any mortgage paymentfendants, nor paid her propgetdxes or insurance paymenmnts
on the subject property5eeECF No. 177 at 10-11. Accordinglgefendants are entitled to the
entire bond, which will cover sombut not all of defendants’ damages. Accordingly,
defendants’ request thatethond be released to them should also be granted.

VI.  Conclusion

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion to modify the scHaling order (ECF No. 174) is denied; and

2. Defendants’ motion to ske (ECF No. 185) is denied.

Further, itis RECOMMENDED that:

1. Defendants motion for summary judgm@CF No. 163) be granted in part and
denied in part as follows:

a. Summary judgment be denied apltontiff's FDCPA claim against Ocwen fg

-

violation of 15 U.S.C. § 1692d(5) and (6).;
b. The motion be granted in all other respects, and

i
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c. The action proceed on plaintifF©OCPA claim against Qeen for violation of

15 U.S.C. § 1692d(5) and (6).

2. Defendants’ motion to dissolve the pretiary injunction and ater releasing the bond

(ECF No. 162) be granted,;

3. The preliminary injunction entered onr\26, 2013 be dissolved, the related bond
exonerated, and the Clerk be directedelease those funds to defendants.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: September 15, 2016.
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