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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GARY STEVEN LOESCH, No. 2:12-cv-1103-EFB P
12 Petitioner,
13 VS. ORDER
14 | TERRI GONZALES,
15 Respondent.
16
17 Petitioner Gary Steven Loesch is a stategmer proceeding pro séth a petition for a
18 | writ of habeas corpus purant to 28 U.S.C. § 2254 Petitioner challenges a judgment of
19 | conviction entered against him on February 4, 20@%8e Sacramento County Superior Court pn
20 | the charge of assault with a deadly weapath a finding that he suffered a prior Oregon
21 | conviction that qualified as aipr “strike” convictionwithin the meaning o€alifornia’s three
22 | strikes law. He seeks federal habeas relethe grounds that higal counsel rendered
23 | ineffective assistance by failing to: (1) rememtbat the prosecutor intended to impeach him
24 | with prior convictions if he cheasto testify; (2) oppose in limé motions regarding impeachment
25 | of the prosecution’s witness€8) request a jury ingiction on defense gfroperty; (4) change
26
27 ! This proceeding was referred to this d¢day Local Rule 302 pursuant to 28 U.S.C.

8 636(b)(1) and is before the undersigned pursuahetparties’ consent (ECF Nos. 6, 11). E|D.
28 | cal. Local Rules, Appx. A, at (k).
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the trial court’s ruling regardg admission of a 9-1-1 recordiag a spontaneous statement; and
(5) object to the trial court’s consideration of atement petitioner made afprobation hearing to
determine that the prior convieh qualified as a strike und@alifornia law. Upon careful
consideration of the record atite applicable law, the undersighéenies petitioner’s application
for habeas corpus relief.
I. Background

In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

Defendant got into an argument with a roommate and their
disagreement moved from their apartment to the parking lot. As the
argument became more physical, deferdgot into his truck, put it
in gear, revved the engine awdove toward his roommate and
some others. Defendant pinned the victim between his truck and
another vehicle, lifting the etim off the ground. The victim was
released only when defendant pug thuck into reverse, backed out,
and sped out from the parking lot.

Defendant was charged withsasilt with a deadly weapon.
He raised claims of accident, self-defense, and necessity, asserting
that he hit the victim unintentionally as he tried to escape being
attacked. An automotive services director testified that defendant's
truck was in poor shape and leakpower steering fluid, making it
difficult to steer when fluid ran i®8. The witness testified that he
did not know the condition of defeant's truck on the date of the
accident.

People v. Loesch, No. C064587, 2011 Cal. App. Unpub. LEXIS 6755, at *2 (Cal. App. 3d Dist.

U7

Sept. 7, 2011); Resp’t’s Lodg. Doc. 4.

After the California Courdf Appeal affirmed petitiors judgment of conviction,
petitioner filed a petition for writ of habeas corpus in the Superior @b@alifornia, County of
Sacramento. Resp’t's Lodg. Doc. 5. That petitrariuded the claims thatial counsel renderec
ineffective assistance by failing to: (1) rememttext the prosecutor intended to impeach
petitioner with prior convictions if he chosettstify; (2) oppose in limine motions regarding
impeachment of the prosecution’s witnesses;(8hdequest a jury instruction on defense of

property. Id. The Superior Court denied that petitin a reasoned decision. Resp’t’s Lodg.
2
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Doc. 6. Petitioner then raiséte same claims in a petitionrfarit of habeas corpus in the
California Court of Appeal, Third Appellate Digdt, which was summarily denied. Resp't's
Lodg. Docs. 7, 8. Petitioner again raised these clanragetition for writ othabeas corpus in tf
California Supreme Court, which was also summarily denied. Resp’'t’'s Lodg. Docs. 9, 10.
On April 25, 2012, petitioner filed a petition famwrit of habeas corpus in this court, ug
which this action proceedsECF No. 1see also ECF No. 28 at 1 (Jan. 15, 2014 Order noting
that this case “stands submitted for dexison the claims in petitioner’s April 25, 2012
petition”)
Il. Standards of Review Appliaable to Habeas Corpus Claims
An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilsonv. Corcoran, 562 U.S.  , 131 S. Ct. 13, 16 (2010);

Estellev. McGuire, 502 U.S. 62, 67-68 (1991Fark v. California, 202 F.3d 1146, 1149 (9th Cin.

2000).
Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeasrpois on behalf of a person in custody
pursuant to the judgment of a State coudllshot be granted with respect to any
claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim -

> On September 16, 2013, over a year after redgarhad answered the original petitio
petitioner purported to file aitbt amended petition.” That amendment was filed without lea
of court and without an accompanying motioratoend articulating the bases for his propose
amendments. ECF No. 27. Accordingly, it wias$ authorized by the Federal Rules of Civil
Proceduredee Rule 15 (a)) and petitioner was not permitted to proceed @eetECF No. 28.
Nevertheless, the court notiaait ultimately, the claims raised therein lack merit.

3 According the California Courts’ website titiener filed a secongetition for writ of

habeas corpus in the California Suprenoei€on March 11, 2013. The petition was summarily

denied on May 1, 2013, with citationsltore Waltreus (1965) 62 Cal.2d 218, 225 ahdre
Miller (1941) 17 Cal.2d 734, 73%ee ECF No. 27 at 20.
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(1) resulted in a decision that wesntrary to, or involved an unreasonable
application of, clearly established Fealelaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination

of the facts in light of the evidenpeesented in the State court proceeding.

For purposes of applying § 2254(d)(1), “cleagbtablished federal law” consists of
holdings of the United States Sapre Court at the time of the lassoned state court decisior
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
__,132 S.Ct. 38 (2011%anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidlliams v.

Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng

what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,

633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit

precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/farshall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as correctild. Further, where courts of appebhbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.
Carey v. Musladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppiedio the facts of the prisoner’s cdskockyer v.

* Under § 2254(d)(2), a state court decision Basea factual determination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).
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Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgumdgment that the relevanase-court decision applied clearly
established federal law erroneously or incdiyecRather, that apmation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the setourt’'s decision."Harrington v.
Richter, 562 U.S.__, 131 S. Ct. 770, 786 (2011) (quotargorough v. Alvarado, 541 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificani that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenkcitteér,
131 S. Ct. at 786-87.

If the state court’s decision does not nteetcriteria set forth in 8§ 2254(d), a reviewing
court must conduct a de novo reviewadfabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[I]t is now clear both that we magt grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutial issues raed.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

hat

—

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may

presumed that the state court adjudicated the claim on the merits isémealf any indication
5
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or state-law procedural pgiples to the contrary.’Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “theereason to think some other explanation for

the state court’s decision is more likelyld. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnsonv. Williams, _ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. at 784. This court “must detene what arguments or theories . . .
could have supported, the stateid’s decision; and then it rmtiask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.ld. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotiRighter, 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal

habeas court must rew the claim de novoSanley, 633 F.3d at 86@Reynoso v. Giurbino, 462
6
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F.3d 1099, 1109 (9th Cir. 2006Yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).
lll. Standards Applicable to Ineffective Assistance of Counsel Claims

The clearly established federal law forfiieetive assistance of counsel claims is
Strickland v. Washington, 466 U.S. 668 (1984). To succeed daireckland claim, a defendant
must show that (1) his counsel's performawees deficient and thgR) the “deficient
performance prejudiced the defensé&d! at 687. Counsel is constitutionally deficient if his or
her representation “fell below an objective standdneasonableness” guthat it was outside
“the range of competence demanded of attorneys in criminal cdseat’687—-88 (internal
guotation marks omitted). “Counsel’s errors mustsieeserious as to deprive the defendant o
fair trial, a trial whose result is reliable.Richter, 131 S.Ct. at 787-88 (quotirgrickland, 466
U.S. at 687). Further, reviewing courts mtistiulge a strong presumption that counsel’s
conduct falls within the wide range of reagble professional assistance . . Sickland, 466
U.S. at 689.

Prejudice is found where “there is a r@aable probability that, but for counsel’s
unprofessional errors, the result of freceeding would have been differen&trickland, 466
U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” Id. “The likelihood of a different result mulsé substantial, not just conceivable.”
Richter, 131 S.Ct. at 792.

IV. Analysis of Petitioner’s Ineffective Assistance of Counsel Claims

A. Failure to Remember That Prosector Intended to Impeach Petitioner

Petitioner contends th&ial counsel provided ineffecvassistance by foetfing that the
prosecutor intended to impeach him with prior conei if he chose to testify. ECF No. 1 at
16-17° Petitioner explains that on December 2009, the prosecution filed a motion seeking
impeach him with his prior convictiorier crimes involving moral turpitudeld. at 16, 31 (Ex.
A). Petitioner’s trial counsel subsequently filednotion in limine stating, “The prosecution hg

not indicated whether it desiresimpeach defendant using arlleged prior convictions, charge

® For ease of reference, all references to pamebers in the petitioare to those assigne
via the court’s electmic filing system.
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or conduct.”ld. at 17, 36 (Ex. B). Based upon trial couns@pparent oversight in this regard
petitioner concludes that his coun's#iin’t test the adversary’s caseltl. at 17.
The Superior Court of California, County cié@amento, the last court to issue a reasd

decision addressing the matter, rejected this claim on the merits as follows:

The People’s trial brief, filed on Demder 21, 2009, stated that the People
would seek to impeach Petitioner witiree convictions for crimes of moral
turpitude if he testified. Defense counsehotions in limine, filed on January 25,
2010, stated that the prosecution had ndiciated whether it intended to impeach
Petitioner with any prior convictions. ddetheless, counsel’s motion requested a
hearing to exclude mention of Petitiongpisor convictions. Such a hearing was
held on February 1, 2010 and Petitionaréafter testified Although counsel may
have erred as to the prosecutor’s piitentification of impeachable prior
convictions, Petitioner has not shown ttreg error resulted iany prejudice.
Counsel sought to exclude the promnvictions and a hearing was held.
Therefore, there is no likkood of a different result.

Resp’t’'s Lodg. Doc. 6 at 2.

The Superior Court’s decisias not an unreasonable appliion of clearly established
Supreme Court precedent. That is, petitionsri@ shown that but for the oversight in trial
counsel’s motion is limine, “the result ofetiproceeding would have been differentickland,
466 U.S. at 694. Although trial counsel’s motiorimine incorrectly stated that the prosecutig
had not indicated whether it desired to impeaetitioner with prior convictions, trial counsel
requested a hearing on the matted sought to exclude the primonvictions on three different
grounds, including remoteness, improper propemsityence, and the burden that admission ¢
such convictions would place on gigther’s decision to testify atil. Reporter’s Transcript on
Appeal (RT) at 6-9. Petitioneloes not suggest that trial couinsteould have made additional g
different arguments related to exclusion ofmi®r convictions. Because the Superior Court
reasonably concluded that petiter was not prejudiced by thessiiatement in trial counsel’s
motion in limine, petitioner is not entitled to federal habeas relief on this claim.

B. Failure to Oppose in Limine Motions

Petitioner contends th&ial counsel provided ineffecivassistance by failing to oppose

the People’s in limine motion seeking to prevenpeamchment of their witnesses. ECF No. 1 §

17-18. Petitioner arguesattrial counsel should have sought to impeach Donna Marie Becl
8
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a 2004 misdemeanor conviction for welfare &and Terrance Smith with a 2006 juvenile
adjudication for residential burglaryd. Petitioner argues thatalprobative value of a
witnesses credibility is enormous when trying to ascertain the truth of a matter,” and that
failing to impeach these witnesseggh their prior convictions, triccounsel acted as a “surrogat
prosecutor.”ld.
The Superior Court of California, County ci@amento, the last court to issue a reasd

decision addressing the matter, rejected this claim as follows:

Next, Petitioner argues that coehshould have opposed the People’s

request to exclude priopbavictions involving moral turipude of withesses Donna

Marie Beck (misdemeanor convictiorr feelfare fraud) and Terrance Smith

(juvenile adjudication for first-degree lglary). Petitioner has not attached any

evidence to support this claim. Althougim@nute order states that in limine

motions were discussed on JanuaryZZd,0, it does not indicate what rulings

were made, if any. Nor does it indicatbether counsel objesd to the motions.

Therefore, Petitioner has failed to shthat counsel's conduct was unreasonable.
Resp’t’s Lodg. Doc. 6 at 3. However, petitiotelatedly included copies of the relevant
transcripts when filing petitions in the CalifoanCourt of Appeal, Third Appellate District, and
the California Supreme Court. Resp’t's Lodg. Doat Y1-Y3; Resp’'t’'s Lodg. Doc. 9 at Y1-Y3
Therefore, the California Court of Appeal andifdania Supreme Court did not reject this clair
for the same reasons as the Superior CougtaBse there is no reasomttision from the state
court for this court to look to, petitioner muktmonstrate “there was no reasonable basis for
state court to deny relief.Richter, 131 S. Ct. at 784. As disssed below, the state court’s
summary denial is not an unreasonable appba of clearly estaished Supreme Court
precedent, as petitioner has not shown thdtdoansel performed deficiently by failing to
oppose the People’s in limine motion seeking to @né¥mpeachment of their withesses or tha

he suffered prejudice as a result.

1. Terrance Smith’s Juvenile Adjudication

On January 25, 2010, the People filed a motion in limine seeking to exclude:

any reference to victim Terrance Sn'stR006 juvenile adjudication for first
degree burglary pursuant to Eviderede section 352 (undue consumption of
time, jury confusion). As a juvenile adjication the incident is not a conviction
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itself for the purposes of impeachment, and would necessarily require additional
on the subject testimony should the victieny it. Moreover, the adjudication is
minimally probative since the present case has no allegations that the victim
prompted the defendant to act due to s&md of theft. Should the victim deny

the existence of the adjudication it wolne the responsibility of the defense to
offer witnesses to prove themduct, resulting in &ial within a trial. As such, the
People request that any evidence concerthiisgadjudication, or any other arrests,
be excluded.

Clerk’s Transcript on Appeal (CT) 45.

The trial court heard argument from the parties as follows:

THE COURT: The final [motions intnine] refer to a Donna Marie Beck’s
2004 conviction for a misdemeanor wedfdraud, and then Terrance Smith’s 2006
juvenile adjudication for a first degree blary. [1] I'll take up the Terrance Smith
item first because he’s the victim, correctPAfid he’s the one that testified at the
prelim in a fashion which, as it was debexd to me, is somewhat favorable to the
defense.

[PROSECUTOR]: Yes.

[DEFENSE COUNSEL]: really don’'t have amwbjection to that.

THE COURT: Excluding it?

[DEFENSE COUNSEL]: Yeah.

THE COURT: And that was why | was asking. [1] | will simply grant it
without objection.

[DEFENSE COUNSEL]: Thank you.

Terrance Smith subsequently testified &l in a manner favorable to petitione®ee RT

63-64, 77 (testifying that petitioner was a good friesith whom he could discuss his problem
Smith testified that on the day thfe offense, petitioner enterbis truck and attempted to drive
away. RT 71. However, Randy Dickinson, a wesevolved in an argnent with petitioner,

tried to prevent petitioner from leaving. RT 71-73. Smith also testified that Dickinson follo,
petitioner and hit the hood of petitioner’s truckiwa steel pole or lead pipe. RT 72-73, 75, 9
94. Smith’s testimony supported petitioner’s claim ti@got into his truck in an attempt to ge

away to avoid Dickinson. RT 394-95, 402.

10

JJ

).

wed

—+




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Smith also testified that p&tiner hit him with the truck by accident. RT 77. He added

that petitioner’s truck was veryfticult to steer, almost as if did not have power steering. RT]
98-99. Smith even stated that of the twenty ttyfeehicles he had dran, petitioner’s ranked ir
the top five in terms of being difficult @rive. RT 99-100. This testimony corroborated
petitioner’s claim that hitting Smith was an accident, caused in part, by the truck’s mechani
failures. See RT 341-356.

Given that Smith was a friendly witness wiestified favorably for the defense, the

California Supreme Court may have determined getitioner would have gained nothing from

impeaching Smith. The Court may have furth@nctuded that the outcome of the proceedings

would not have been different had trial counsgweached Smith with a four-year old juvenile
adjudication. Thus, petitioner $iaot established that there was no reasonable basis for the
court to deny relief. Petitioner is not entitkedfederal habeas relief as to this claim.

2. Donna Marie Beck’'s Misdemeanor Conviction

On January 25, 2010, the People filed i in limine seeking to exclude:

any reference to witneg§onna Marie Beck’s 2004onwviction for misdemeanor
welfare fraud pursuant to Evidence Cagetion 352. The conviction itself is a

five year old misdemeanor . . .. The cantnn is remote in time without being
necessarily probativend should be excluded.
CT 45-46.

The trial court heard argument from the parties as follows:

THE COURT: And then finally, a maih to exclude Donna Marie Beck’s
2004 conviction for misdemeanor welfareuda [] Do you have any intention of
bringing up that issue?

[DEFENSE COUNSEL]: | would like t&eep it out there just in case. |
don’t have any intentioat this point, but - -

THE COURT: I'll tell you what. I willreserve ruling on it. If you decide
that you want to ask it for some reason, $ingpproach, and I'll rule on it at that
time, okay?

[DEFENSE COUNSEL]: Thank you.

THE COURT: But at the moment itsxcluded absent my permission to
ask it.

11
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[DEFENSE COUNSEL]: Thank you.
RT 21-22.

In his opening statement, trial counsel akite jury to pay attention to how the
prosecution witnesses changed itls¢ories over time. RT 49-5(rial counsel made an examg
out of Beck in this regarahoting during his questioning of hthat she had waited until three
days before testifying to claimahpetitioner was armed with aaih on the day of the assault.
RT 186-187, 197-199.

In addition to highlighting Beck’s evolving amant of the assault,id counsel pointed to
facts suggesting that Beck was a biased witn@ssiial, Beck testified that Terrance Smith, th
victim, was her son and that shad discussed the faaifthe case with him. RT 155, 183. Be
also testified that she had been dating Fidickiols (a withness and petitioner’s roommate) for
nearly sixteen years, and that Randy Dicemsgvas Nichols’s cousin. RT 157, 182. In his
closing argument, trial counsebared that Nichols, Smith, Beck, and Dickinson “are all famil
essentially. [Petitioner] is the outsider. Theg all trying to insulate tmselves from criminal
responsibilities. Alsaf’s closely tied with thenotive to lie.” RT 497.

Trial counsel also capitalized on Beckestimony that she did not know where Randy
Dickinson was at the time petitioner moved hisk. RT 190-191. In his closing, he argued t

her denial in this regard wassjuan effort to deflect blame:

| don’t know where Randy was when thedk moved forward? | didn’t see
Randy. Really? Really¥ou missed Randy swinging the stick with all his might
against the truck? How do you miss that?

RT 499-500.

In essence, trial counsel challenged Beck&dibility by showing how her account of th
assault had changed over time, and suggestinghiatas biased and had a motive to lie. Gi
trial counsel’s broad attack on Beck’s crelityp the California Supreme Court may have
concluded that the results of the proceeding waolchave been any different if trial counsel h
further impeached Beck with her prior mesdeanor conviction. Thus, petitioner has not
established that there was no reasonable basisefatdle court to deny reliePetitioner is not

entitled to federal habeas relief as to this claim.
12
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C. Failure to Request Jury Instuction on Defense of Property

Petitioner contends that trieounsel provided ineffectivassistance by declining to
request a jury instruction on féese of property. ECF No. 1 8. The Superior Court of
California, County of Sacramemtthe last court to issua@asoned decision addressing the

matter, rejected this claim on the merits as follows:

Finally, counsel declined to request ttie trial court instrat the jury with
CALCRIM No. 3476, which states thaparson may use reasonable force to
protect property from imminent harm.céording to the exhibits, the prosecutor
suggested that the trial cogive the instruction. Theourt stated that absent a
defense request, it would ngive the instruction; #instruction was not given.
Petitioner has not shown that the requeststruction was appropriate as there
was no evidence that Petitioner was protecting his property from damage.
Consequently, counsel's conduct was regitimreasonable nor prejudicial to
Petitioner’s case.

Resp’t’'s Lodg. Doc. 6 at 3. As discussed belthe Superior Courd’ decision is not an

unreasonable application of clearlyaddished Suprem€ourt precedent.

At trial, petitioner presentettie related defenses of self-dee, accident, and necessity.

RT 485-95. Trial counsel did natgue defense of property andipener never suggested that
his actions were motivated by a desire to prdtectruck. Rather, petitioner repeatedly stated
that his intent was to pvent personal injurySee, e.g., RT 402 (stating that he was “[jJust tryin
to get away”); RT 440 (stating that he was “[t]rying to get out of there before something

happened to me”). Petitioner discussed his vireglith condition, noting #t he had open heart

surgery seventeen months before the incidadthad not fully recovered from a prior back

Q.

surgery. RT 396-97. He claimed that Dickin$aa dragged him into a dresser and thrown him

against a door. RT 376, 420-21. He stateddfiat getting away, hentered his truck and
fumbled for his keys while Dickingg Frank Nichols, and Smith were all outside shouting at
RT 379-80, 385, 426. Petitioner stated that Diakmisad his aggressive pit bull dog with him
Nichols had a stick, and Smith had a pip&rl 361, 372, 379-80, 425-426. Dickinson hit the

hood of petitioner’s truck, the driver’s sidernor, and the driver’s side door. RT 388-92, 399;

400. Petitioner added thidtchols also hit his truck, but thttiiat he was not “too concerned”

with him “because he was on the passenger siRd.’395. Petitioner explained that he “was
13
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more concerned” with Dickinson because Dickinson was “committing personal harm,” and
petitioner was “trying to mtect himself.” RT 395. Petitioner algsstified that he was so afraic
that Dickinson was going to hit him that he “duckeer in fear” and put thieuck in drive just tg
get away. RT 392. Thus, petitioner’s testimengated a foundation for the defenses of self-
defense, accident, and necessity, but digonmtide a basis for the defense of property.

After trial, counsel informed the court euld not be requesting an instruction on

defense of property, the court added:

| don’t think | am going to give it. Tdt clearly would be an instruction
designed to assist the defenand | don'’t think that theis any evidence at all that
the reason for what was happening here was to protect his truck, although |
understand that perhaps the curiosity as to whether that would exist as a defense.

The defendant testified throughout fheceedings, and it appears from all
of the evidence I've heard the only reasonable inference would be that if this was
some sort of an accident, it was for selfafefe. It was motivated by his desire to
avoid personal physical harm as opgb$o any damage to his somewhat
dilapidated truck.

RT 463-64. Similarly, counsel’s decision to fgoean instruction on defense of property could
have been based on the lack of evidence suggesiat petitioner struc®mith while trying to
defend his “somewhat dilapidated truck.”

Moreover, even if trial counsel performeeifectively, petitioner failed to show that it
resulted in prejudice. Since they did not believe that petitioner was justified in using force
defend himself from injury, it is unlikely that thery would have believed he was justified in
using potentially deadly fae to defend his property.

On this record, fairminded jurists could cantg disagree that the Superior Court’s
decision was completelpéking in justification.See Richter, 131 S. Ct. at 786. Petitioner is nc
entitled to habeas relief on this claim.
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D. Determination that 9-11 Recording Was Not Admissibl&

On January 25, 2010, the People filed a matidimine to exclude a recording of
petitioner’s call to 9-1-1 as inadssible hearsay. CT 45. TReople argued that the call was
made “two and a half hours after the incident iegjion, so it cannot be said to fall within any
hearsay exception and lacksyandicia of reliability.” Id. Petitioner contends that counsel
performed deficiently by allowig the trial court to determine that the recording was not
admissible as a spontaneous statement. ECE Biol8. The trial court heard argument from

parties as follows:

THE COURT: ... I should indicatepwever, there is an exhibit that's
been marked. It will be Court’'s Exhildit It was provided to me by the defense,
and it is the 911 call made by the defenddhts a 911 calthat I've read the
transcript. I've also listened to the tapecan hear the defendant’'s demeanor, and
| would note that it was made at least sal/bours, it appears, from what happens
in the tape - - several houasfter this incident occurred.

[DEFENSE COUNSEL]: Thank you, yottonor. [{] | would just like to
point out that, though Evidence Code [section] 13480¢arly holds that - - or
provides that evidence of a statement ismatle inadmissible by the hearsay rule
if the statement, A, purports to narrate, describe or explain an act, condition or
event perceived by the declarant aBdyas made spontaneously while the
declarant was under the stress of excitement caused by such perception, | think it'g
been established through case law - - and I'm referrifgdple v. Smith, 135
Cal.App.4th, 914 - - that although the stag¢etnmust be spontaneous, it need not
be instantaneous. The lapse of time isalyea relevant factor in determining

® It appears from the record that this nidias not been presented to the California
Supreme Court and is therefore unexhaus@eherally, a state prisoner must exhaust all
available state court remedies, either on direct appeal or through collateral proceedings, b
federal court may consider gramgi habeas corpus relief. 28 U.S.C. § 2254(b)(1). However,
federal court considering a habeas petition deyy an unexhausted claim on the merits whe

2005). Seealso 28 U.S.C. § 2254(b)(2) (“An application for a writ of habeas corpus may be
denied on the merits, notwithstanding the failof¢he applicant to exhaust the remedies
available in the courts of tl&tate”). As discussed hereinistisourt will deny the claim on the
merits, notwithstanding petitner’s failure to exhaust.

’ California Evidence Code section 1240 provithes “[e]vidence of a statement is not
made inadmissible by the hearsay rule if theestant: (a) Purports toarrate, describe, or
explain an act, condition, or event perceivedh®/declarant; and (b) Was made spontaneous
while the declarant was under the stressxaitement caused by such perception.
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whether the statements were made utitkestress of excitement and while the
declarant’s reflective powers were still in abeyance.

In this case | think it's clear by listery to the tape that Mr. Loesch was
still under the stress tiie event for which he was desxng, as if one reads - - or
sorry - - listens to the tapthey can clearly hear that Mr. Loesch is almost
sobbing, | believe, while he’s talking the 911 dispatcher, and, therefore, |
believe part B would then be satisfied. Pais satisfied in the sense that he is
simply telling the 911 operator, explaining the reason for his call, which was the
event he is describing in the tap% And with that, I'll submit.

THE COURT: People?

[PROSECUTORY]: Ah, yes. [1] | wouldote for the record that the crime
occurs at 1535 and that the call irthie police from Mr. Loesch occurs at 1831,
just four minutes short of three hours later.

(b) of 1240 - - of Evidence Code [sext] 1240 states that the call be made
spontaneously and while the declarantnger the stress ofd@lexcitement caused
by such perception. [{]] So three hours la@on’t think that it can be concluded
that the defendant was excited and understress of what he had just witnessed.

He - - 1 don’t hear him cry until the 911 operator tells him the police are on
their way to talk to him. What | he&r a very monotone voice throughout the call,
and not until the operator says that ploéice are on their waglo | hear any crying
from the defendant.

| also think this is actually a type of siion that - - that is the exact - - it is
an example of what shouldn’t come throdagitause it is three hours later, and the
defendant had time to sit and think about how to, basically, create a defense for
himself. | think it would also violat€rawford, in the sense that the People would
not be allowed to cross-examine someat@se hearsay is coming in. And the
Crawford analysis that has been appliedstomme 911 calls that fall within 1240
just wouldn’t apply in thizase because of the lagging time and the fact that he’s
not calling for aid as some of the cases.

Both Crawford v. Washington, 124 Supreme Court, 1354, aRebple v.
Corella, 122 Cal.App.4th, 461, very much fecan someone calling in need of
help and under the stress of what's jusppened. [{] So | think it's hearsay, and
there’s no - - there is no apgiale exception to allow it in.

* % %

[DEFENSE COUNSEL]Last | understoo@rawford, it was for a criminal
defendant’s Sixth Amendment Right tass-examine and confront the witnesses
against him. | don’t think that would apgior the People in this case. [{]] Other
than that, I'll submit.

16
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THE COURT: The theory underlying tlexception is that the defendant’s
lack of opportunity - - or th declarant’s, rather, lack of opportunity for reflection
in the absence of sufficient time forlideration and fabrication supply adequate
assurance of the statent’s trustworthines$eople versus Poggi sets forth the
criteria, and some of the circumstances distal exist in this case, but he’s got
one problem, and it's a rather significamtd controlling problem: There must be
some occurrence startling enough to paslthis nervous excitement and render
the utterance spontaneous and unréfigcThe term unreflecting causes him
some problems.

Certainly, the incident itself dfeing involved in the accident and
somebody being struck would fall under whattuld characterize as a spontaneous
or sufficiently startling situation tocause someone to have a spontaneous
declaration, but the manner in which tbise was delivered was not necessarily
unreflecting. There’s tlee hours that passed.

Two, the utterance must have beenegherrather, the terance must have
been before there had been time to Beatand misrepresent. In other words,
while the nervous excitement made bpmosed still to dominatand the reflective
powers to be yet in abeyance. - - [{]] Andtth where the real problem is, is there
is - - | have listened tthe tape. | would not characize this all as almost
sobbing. For the most part, he is vergnotone. | actually had the impression
more, rather than sobbing, was intoxezhtis what came to my mind. And maybe
that’s - - maybe he just has a tone thah& fashion, which is very deliberate and
plodding, but I got very little of the- what you've described as sobbing.

There was a portion right when vas giving his phone number is my
recollection, where he appeared thaybethere was something that sounded like
sobbing for a second, but he immedmatelgained control for himself and
managed to say the phone number without a hint of it again. [{] And so | don’t
know how to describe the demeanor elyattut sobbing is far from the way |
would describe it.

But the bigger problem is, throughouetlntire conversiain with the 911
officer, it was apparent, whether it's traenot, everything that he said was
indicating that he din’t do anything wrong.

* % %

But he indicates initially that h&¢idn’t do anything wrong that the only
reason any of this happened is people vattigcking him and they were beating up
his truck, that the only reason this happkisehe was trying on get away from the
people that were attacking him. He indesaseveral times he was scared. He just
wanted to get out of there. It was an accident. He didn’t want any problems. In
fact, at page 3 at the very bottom portibreyas written as unintelligible, but in
listening to the transcripts what he aclpahys, | believe, is, “I don’t feel | did
anything wrong. | was just trying,’hd then he’s interrupted by the law
enforcement officer.

17
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The entire statement is self-servinbhere is no question. And whether
it's accurate or not | don’t think thereégy way to tell, and I'm certainly not
inclined under a 1240 exceptitmallow an unchallenged version in front of the
jury which is a rendition of events froyour client taken thieehours later, which
is self-serving and indicative of a self-defense claim of some sort.

It's exactly why cross-examinationists, to determine the accuracy or
truthfulness of this type & statement, and it fails under item number two of the
analysis set forth iPeople versus Poggi, and that's 45 Cal.3d at 306.

The final item, number 3, is the uttac® must relate to the circumstances
of the occurrence, and there’s no questias tkterance does. It talks about his
version of this event, buit fails under item numbet and in part under item
number 3, which requires unreflected.

So the request to play the 911 tapefber it without subjecting your client
to cross-examination under a 1240 exception is denied.

RT 12-18.

Petitioner faults trial counsel for allowing the trial court to determine that the 9-1-1
recording did not qualify as a spontaneous stateém But trial counsel timely sought admissic
of the recording as a spontaneous statement pursuant to Evidence Code section 1240, pr
identified the requirements for admissibility@spontaneous statement, and argued that the
recording satisfied those requiremt® Petitioner does not suggest that trial counsel should |
made additional or different arguments, or otfise demonstrate that counsel could or shoulc
have done more. Because petitioner fails to stmavtrial counsel performed deficiently or tha
the result of the proceedj would have been different, he id eatitled to federal habeas relief
on this claim.

E. Determination that Prior Conviction Was A Strike Under California Law®

Petitioner contends that trial counsel perforrdeficiently by failing to object to the trial
court’s use of a statement contained in the grobaeport to establish & petitioner’'s Oregon

i

8 It appears from the record that this clailso has not been presented to the Californi
Supreme Court and is therefore yinausted. As discussed hereims court will deny the claim
on the merits, notwithstanding petitioner’s failure to exhaust.
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conviction qualified as atrike under California law. ECF No. 1 at 19-20, 56-73 (Ex. J), 100-
101 (Ex. AB). He further denies having madedtaement contained withthe probation repof
that he “fired a 40 caliber glock handgun in theediion of a vehicle ocquied by two victims.”
Id. at 19;see also CT at 163.

Petitioner’s claim is based on the faulty prentiss the trial court relied on a statemen
the probation report to determine that the pemmviction qualified aa strike under California
law. While the probation report wanade part of the record, tkas no indication that the trial
court relied on it (or any statements contaitiextein), in counting the Oregon conviction as a
strike. In finding that the Oregon conviction qualifiedaastrike, the trial court referred to the
“‘documentation [he had] reviewed,” and noted that petitioner had entered pleas of guilty ir
Superior Court of the State of Oregon to ¢harges of firing a handgun at the occupied vehic
of Michael Eugene Johnson anddilan Dwyer. RT 538-539. The trial court also noted tha
the conviction was for attempted assault i fist degree, and was entered on September 9,
1992. Id. The facts recited by the trial court come from a copy of the certified conviction th
had been submitted by the prosecuti@ee Clerk’s Supplemental Trangpt on Appeal (CST) at
13-20 (copy of certified conviction, including the indictmentjchhstated that petitioner
committed the offenses “by firing the handgun at . . . Michael Eugene Johnson [and Eric A

Dwyer] contrary to the statutes in such cas@sle and provided, and against the peace and

% In the Superior Court of dfornia, County of Sacrameni petitioner raised a similar
claim, though it was related &ppellate counsel’'s conduct. Resp’t’'s Lodg. Doc. 5 at 4 (Grour
2). The Superior Court rejected the claim on the merits as follows:

Petitioner contends that the trial couolated his Fifth Amendment right
by considering a statement made at a pgrobdearing to deterime that the prior
conviction qualified as a strike. Therenis evidence attached the petition that
the trial court considereslich evidence. Insteadgtbpinion on appeal found that
the record of the conviction itself provéhat it qualified as a conviction because
the indictment and conviction established that Petitioner committed attempted
assault in the first degree and personafigd a handgun. As the Court of Appeal
found that the trial court properly deténad that the Oregon prior conviction
qualified as a strike, Petitioner hag shown that appellate counsel was
ineffective.

Resp’t’s Lodg. Doc. 6 at 29-30.
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dignity of the State of Oregon”). Because titi@ court did not relyon petitioner’'s statement
contained in the probation report, there wasimgt improper for counsel to object to. Thus,
petitioner has not demonstrateefiiective assistance of counseajju@ing federal habeas relief.
V. Conclusion

For the foregoing reasons, IT IS HEREBY DIERED that petitioner'sipplication for a
writ of habeas corpus is deniadd the court will not issuecartificate of appealability. The

Clerk is directed to close the case

PATED: May's, 201 W%ML—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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