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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RICHARD VINCENT ROOD, No. 2:12-cv-01476 AC P
Petitioner,
V. ORDER and
GARY SWARTHOUT, FINDINGS AND RECOMMENDATIONS
Respondent.

Petitioner is a California stapgisoner proceeding pro se wiln application for writ of
habeas corpus pursuant to 28 U.S.C. § 2254 athion proceeds on the first amended petitio
filed on March 30, 2015, ECF No. 45, which presents four claims challenging petitioner’s 3
conviction and sentence for firdegree residential burglary. $p®ndent filed a first amended
answer, ECF No. 63, and petitioriged a traverse, ECF No. 65.

BACKGROUND

PreliminaryProceedings

Petitioner was originally chged with two counts of firadegree residential burglary in
violation of California Penal Cod&ection 459 in two sepdeacriminal complaints filed in Shas
County on September 15, 2009 (case number 09-0&rtBPctober 9, 2009 (case number 09
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07628). 1 CT 1, 5. The September 15, 2009 complaint ¢fear petitioner with burglarizing the
residence of Sadie and Ladel Redinger (“IRgdr residence”) on September 12, 2009. 1 CT

The October 9, 2009 complaint charged petitiomén burglarizing the residence of John and

Julie Fotopoulos and David and Emily Phe(fisotopoulos residence”) on September 9, 2009,

CT 5. Both complaints alleged that petitioned Ibao prior convictions foserious felonies that
qualified as “strikes” under Califora law, and that he served a prior prison term under whicl

sentence enhancement could be imposed purgu@atlifornia Penal Code Section 667.5(b).

On November 4, 2009, the prosecution movedttsolidate the two cases for trial. 1 €

16—-20. On November 30, 2009, petitioner's counsel agaptiee motion orally in court; and lat
filed a written opposition on December 3, 20A9CT 22—-29. On December 7, 2009, the trial
court denied the motion twnsolidate without prejudice.1 CT 30. The prosecution renewed
motion to consolidate on May 3, 2010, which thal court granted on May 20, 2010. 1 CT 55
60, 96—-98.

On May 20, 2010, the prosecution filed a consoidahformation charging petitioner with two
counts of first degree residentlalrglary in violationof California Penal Gde section 459. 1 C
81-83. Count one charged petitioner with the lanygof the Fotopoulos residence on Septenm
9, 2009 and count two charged petitioner whih burglary of the Redinger residence on
September 12, 2009. 1 CT 81-82. The consolidatedmation also alleged petitioner’s two
prior convictions for serious fehies that qualified as “strikesghd his prior prison term under
which a sentence enhancement could be impogedPétitioner’s two prior strikes were both f
first degree burglary, the first oating in 1992 and the secondi897. Id. Prior to trial, both
parties stipulated that the priconviction and prison term alletians would be bifurcated from
the jury trial on the charged crimes. 1 CT 79.

i

i

1 “CT" refers to the Clerk’s Transcript orppeal, Volume One (“1 CT”) and Volume Two (“2
CT").
2 At the time, Judge James Ruggiero jgied over the preliminary proceedings.
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Trial

Trial commenced on May 18, 2010. The prosiecupresented the following evidence
regarding the Redinger burglary. On Segieni2, 2009 at approximately 10:00 a.m., 15-yea
old Sadie Redinger (“Sadie”) wastching television in her limg room when she heard a kno

on the front door, followed by a series of bangiogses. She looked out the window and saw

unfamiliar truck and someone she did not know. Saslie was going to the front door to lock it

the doorknob started to jiggle. She then ratihéooffice where she shut and locked the door.

Sadie heard someone come after her amabinded like someone ramo the house and ran

around inside. Sadie heard the person takeaaft blown the hallway. At that point, Sadie called

her mother, Ladel Redinger (“Ladel”), and told keere is someone in the house. While waiting

for her mother to come home, Sadie hid belaitdiack filing cabinet in the office and heard
footsteps in the house.

Once Ladel arrived home, Sadie came out of the office and saw Ladel standing in t
kitchen door screaming at a man in her backy&uath Sadie and Ladel noticed the sliding ba
door to the house was open and testified thatiéier open because the family has two cats
two dogs that are not supposed®together. Ladel told tmean that she called the police ang
he responded that he was not wgjtaround and got into his truckdleft. Ladel got in her car
and pursued the man in her vehicle Wwas unable to successfully chase him.

A couple of hours later, Ladel and Sadie weating in their kitchen and saw the same
truck drive by their house. Ladel again got im \ehicle and pursued the truck. Ladel was al
to contact the police and provide a partial licepis¢e and description d¢iie truck before the
driver of the vehi@ got away again.

Police apprehended petitioner, and Sadie amglhaere taken to a location to identify &
possible suspect. The detective who escorteieZand Ladel read the following directions to

them:

You will be asked to look at one or more individuals. The fact that
the individuals are being showa you should not influence your
judgment. You should not conclude guess that thfield show up
contains the person who commateéhe crime. You are not
obligated to identify anyone. It jast as importanto free innocent
persons from suspicion as to identify guilty parties. Please do not
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discuss the field show up witiy other witnesses nor indicate in
any way that you have identified anybody.

RT 1803

Sadie identified petitioner as the man sh& ataher front door; and both Sadie and Lad
identified petitioner as the mahney saw in their backyard.

During the trial, Sadie ideni#d petitioner in court as the man she saw in her house ¢
September 12, 2009. She also identified petitioriartk as the truck she saw in front of her
house on September 12, 2009. Sadie testifieddtivatg the in-field lineup she was not
influenced in any manner by the fact that fp@tier may or may not have been in custody, she
identified petitioner from her own independerdakection as being the person that was in het
house, and there was nothing that was said or danéftuenced her identdation of petitioner.
Similarly, Ladel identified petitioner during trial &#se man she saw in her back yard. She we
asked if there was any doubt in her mind thatipaer was the person that was in her house ¢
September 12, 2009 and she testified, “There is no doubt at all.” RT 178.

The prosecution presented the following evimeregarding the Fotopoulos burglary. (
the morning of September 9, 2009, John Fotopouliizhff’) observed a silver truck on his stre
while walking his dogs with his wife, Julie Fotoposil(“Julie”). Approximately twelve to fiftee
minutes later he saw the silver truck agairipglinto his nephew’s dreway, which was near
his house. The driver of the truck told Johatthe was lost and drowsvay. John identified
petitioner as the person drivingetlruck. After seeing the truckive off, Julie received a phonq
call about someone begin in theiruse. David Phelps (“David”)phn’s stepson, testified that
was home at the time John and Julie left to Wa¢kdogs. David testifiethat he was sleeping
and woke to his dog barking. When he opemsdedroom door he saw the blur of a person

running by and saw a person moving near his fdoot. When the intruder saw David, he sai

el
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that he had the wrong house and left. David wethiedront porch and saw the person get into a

truck. David went back into the house and whlgsister who called John and Julie. David

identified petitioner as thiatruder during the trial.

3 “RT” refers to Reporter’s Transcript on Appeal, Volume One.
4
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On June 1, 2010, the jury found petitioner guatyirst degree burglary at the Redinger
residence (count two). RT 312-313. Howeveg,jtlry could not reach a verdict on count one
involving the Fotopoulos residen@d the court declared a mistréd to that count. RT 308—
312. One June 3, 2010, the district attorney agi@edsmiss count one after petitioner agreec
could be considered hts sentencing hearirfgRT 319-322. On July 20, 2010, petitioner file(
an “Invitation for Court to Dismiss Prior Convichs Under the Three Strikes Law Pursuant tc
Penal Code Section 1385,” alkoown as a Romero motidrwhich the court subsequently
denied. 2 CT 437-441; RT 325-349.

On August 27, 2010, the court sentenced petititm@6 years to life dut his two prior
strikes. RT 349. It then imposed two fiveay enhancements for each prior serious felony
conviction and a one-year enhancement for the prison term, resulting ia total sentence of
36 years to life in state prison._Id.

Post-ConvictiorProceedings

On November 15, 2010, petitioner filed a tignappeal with the California Court of
Appeal, Third Appellate District. Lodged Doc. ©On appeal, petitioner gued that (1) the trial
court erroneously imposed a one-year enhancefoea prison term, and (2) the trial court
abused its discretion when it denied petitionertgtion to dismiss at least one of his prior
“strikes” under California law._Id. On Mard@9, 2011, the California Court of Appeal affirme

the judgment of conviction and the sentence ditipeer’s prior two “grike” convictions, but

=

&N

found that the prior prison term enhancement iradgaursuant to California Penal Code Section

667.5(b) should be stricken, reducing petitionsgatence from 36 years to life to 35 years to
life. Lodged Doc. 4. On April 11, 2011, petitioregppealed to the California Supreme Court

the question of the triabairt’s alleged abuse of digtion in failing to dismiss at least one of hi
prior strikes. Lodged Doc. 5. On June 8, 2Qh&,California Supreme Court summarily denie

review. Lodged Doc. 6.

4 See People v. Harvey, 25 Cal. 3d 754 (1979).
5> See People v. Superior Court (Romero), 13 @hl497 (1996), as modified on denial of reh
(Aug. 21, 1996).

5

d

g




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

On May 31, 2012, petitioner filed a petition ferit of habeas corpus in the California

Supreme Couft. Lodged Doc. 8. Petitioner alleged ineffective assistance of both his trial and

appellate counsel

d. at 3. On August 8, 2012 Ghlifornia Supreme Court denied the petiti
with citations to People v.vall, 9 Cal. 4th 464, 474 (1995) and In re Swain, 34 Cal. 2d 30(

304 (1949¥ Lodged Doc. 7.
On May 14, 2014, petitioner filed a habeas coqmet#tion in the Shasta County Superid

Court, alleging that (1) his fedemilie process rights to a fair trial were violated because the

DN

-

trial

judge did not disclose that heusband was employed as a detective with the same agency that

arrested petitioner, (2he trial court abused its discretion“gentencing petitioner to life” under
California’s “three strikes lawand counted a “non-valid strikebnviction as a prior strike, and
(3) trial counsel provided ineffective assistabgdailing to argue the 1992 conviction was not
strikable offense and by failing “explore immutable physicahpairments which could have
vendicated [sic] petitioner.” Lodged Doc. @n June 13, 2014, the Shasta County Superior
Court denied this petitioin a three-page order. Lodged Doc. 10.

On August 8, 2014, petitioner filedhabeas corpus fiteon with the California Court of
Appeal raising the same claims of a violatadrdue process based orftinial judge’s alleged
conflict of interest, the trialaurt’s abuse of discretion and usea “non-valid strike” conviction,
and ineffective assistance of trial counsebdfjed Doc. 11. Petitioner@eld a fourth claim of
ineffective assistance of aplage counsel._Id. On Augud4, 2014, the California Court of
Appel summarily denied this third petition. Lodged Doc. 12.

i

® This is the same date paitier filed his first se@on 2254 petition in fedet@ourt, as discusse
below.

" Lodged Documents 7 and 8 are incorrectly labheleodged Document 7 is the “Order from t
California Supreme Court Denying the Habeastiat’ and Lodged Document 8 is “Petitione
Petition for Writ of Habeas Corpusléd in California Supreme Court.”

8 The citations to Duvall and In re Swain refi@the procedural requirements of habeas corp
petitions in California, namely: the defendariigden to establish ¢éhgrounds for release by

fully stating a claim with paidularity and providing documentary supporting evidence, Duvanll, 9

Cal. 4th at 474; and the defendamesponsibility to “fully disclse his reasons for delaying in
presentation of [the facts upon which he wouldeha final judgment oveutned],” In re Swain,
34 Cal. 2d at 304.
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On October 29, 2014, petitioner filed anothebdes corpus petition in the California
Supreme Court. Petitioner re-alleged his clannsidicial bias and vi@tion of due process due
to the judge’s alleged conflict afterest, ineffective assistancetoél and appellate counsel, an
added a claim based on an alleged improperly stigges-field” lineup in violation of his Fifth

and Sixth Amendment rights. Lodged D&8. On January 14, 2015, the California Supreme

Court denied this final state petition withation to_In re Clark, 5 Cal. 4th 750, 767—69 (1993),

Lodged Doc. 14.

On May 31, 2012, by operation of the prison tmax rule, petitioner filed a petition for

habeas corpus in this cod?t. ECF No. 1. On October 18, 2012, respondent answered. ECF

15. On April 24, 2013, in his traverse, petitionequested a stay under Rhines v. Weber, 544

U.S. 269 (2005) to exhaust his oaof judicial bias and pursue gesonviction remedies in stat
court under Proposition 36. ECF N&t. On March 30, 2015, aftdre court granted the stay
(ECF No. 29), petitioner filed his First Aended Petition. ECF No. 45. On August 21, 2015,
respondent filed a first amended answer, ECF No. 63, and on September 17, 2015, petitio
his traverse, ECF. No. 65.

STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

d

No.

==

D

ner fil

t of

° In In re Clark, the court noted that “absent angje in the applicable law or the facts, the court

will not consider repeated applications for habs@pus presenting claims previously rejected
nor will the court consider “newly presentgebunds for relief which were known to the
petitioner at the time of aipr collateral attaclon the judgment.” 5 Cal. 4th at 767—68.

10 See Houston v. Lack, 487 U.S. 266 (1988) (estaihlisrule that a prisoner’s court documer
is deemed filed on the date the prisoner dedistghe document to prisarfficials for mailing).

7
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(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 562 U.S. 86, 99

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication orage-law procedural principles to thentrary. _Id. at 99 (citing Harris v}
Reed, 489 U.S. 255, 265 (1989) (presumptionrokats determination when it is unclear

whether a decision appearing tstren federal grounds was déed on another basis)). “The

presumption may be overcome when there is retmstinnk some other explanation for the state

court’s decision is morkkely.” Id. at 99.
The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Only Supreme Court prenechay constitute “clearly established

Federal law,” but courts may look ¢arcuit law “to ascertain whethe. . the particular point in

issue is clearly established by Supreme Coratedent.”_Marshall \Rodgers, 133 S. Ct. 1446
1450 (2013).

A state court decision is “contrary to” ctaestablished federal law if the decision

S,

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 529

U.S. 362, 405 (2000). A stateuwrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular stgtesoner’s case.” Id. at 407—08.is not enoughhat the state
court was incorrect in the vieof the federal habeas courtgthtate court decision must be

objectively unreasonable. WiggimsSmith, 539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recorattivas before the state court. Cullen y.

Pinholster, 131 S. Ct. 1388, 1398 (2011). The questitims stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the

state court’s adjudication is set forth in a maed opinion, § 2254(d)(1)vew is confined to
8
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“the state court’s actual reasoning” and “ataralysis.” _Frantz v. Hazey, 533 F.3d 724, 738

(9th Cir. 2008) (en banc). A different rule #ipp where the state court rejects claims summar
without a reasoned opinion. In Rieh supra, the Supreme Coheid that when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsangported the state casrdecision, and subject

those arguments or theories to 8 2254crutiny. _Richter, 562 U.S. at 101.

DISCUSSION

Claim One: The Trial Court Abused itsdoretion in Denying Petitioner’'s Motion tg
Dismiss One or Both of His Prior Strikes

A. Petitioner’'s Allegations

Petitioner contends that théaircourt abused its discretiavhen it did not dismiss one o

-

both of his prior strikes and sentenced hirfetdraconian 36 year to life sentence for a non-

violent property crimeX ECF No. 45 at 11. Petitioner claitns is “outside the spirit of the

strikes law” because the instant conviction ditlingolve violence or property damage, his prior

strikes were “remote in time” (specifically 992 and 1997), he has no history of violent crime

convictions, and, other than thenvictions in 1992 and 1997, his cimal record “consists of all

minor offences [sic].”_Id. Petitioner claims thihe sentence of 36 years to life “does not serve

the purpose of why the strikesMavas created.”_Id. at 11-12.

Before sentencing, petitioner filed a Romerdiomrequesting that the trial court dismigs
petitioner’s two prior'strike” convictions under CaliforniRenal Code section 1385. 2 CT 437-

42. In his_Romero motion, petitioner advancezighme arguments he now asserts before this

court, as well as claims that a sentence utidethree strikes law wadilconstitute cruel and
unusual punishment and that petitioner committed the offense due to a drug addiction and

to enter a residential rehaltation program. 2 CT 440. Inlmg on the motion, the trial court

ly,

wantt

considered both parties’ arguments, petitionsuporting documents and testimony, as well as

11 As noted in the discussion on post-conwistproceedings, supra, the California Court of
Appeal vacated a one-year prior prison term enhancement, reducing petitioner’s sentence
years to life.

9
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the probation recommendation samting report. RT 325-49. Theurt found that petitioner did

not “fall outside the spirit of the three str&klaw” and denied petdner's Romero motion to
dismiss his prior convictions. RT 349.

B. The Clearly Established Federal Law

“[1]t is not the province of #ederal habeas court to reexamine state-court determinat

on state-law questions. In conducting habedgwe a federal court is limited to deciding

whether a conviction violated the Constitution, laerstreaties of the United States.” Estelle V.

McGuire, 502 U.S. 62, 67—68 (1991) (citing 28 U.S.C. § 2241; Rose v. Hodges, 423 U.S. ]

(1975) (per curiam)). The Supreme Court haséadpdly held that a state court’s interpretatic
of state law, including one announced on diegaeal of the challergl conviction, binds a

federal court sitting in habeas corpu&tadshaw v. Richey, 546 U.S. 74, 76 (2005).

C. The State Court’s Ruling

Petitioner raised his abusgtrial court discretion clairon direct appeal. Because the
California Supreme Court denied review withoamment, the opinion of the California Court
Appeal constitutes the last reasoned decision on thiesmaad is the subject of habeas review

this court. _See YIst v. Nunnemaker, 805. 797 (1991); Ortiz v. Yates, 704 F.3d 1026, 1034

(9th Cir. 2012). The California Court of Appeal ruled as follows:

Defendant’s current crime togiace in September 2009 when he
broke into a house where a 15-year-old girl was home alone. The
girl hid in the office and called henother on the telephone to alert
her someone was in the house. Meanwhile, defendant went into the
girl's bedroom and tooker “MP3 player.” Within five minutes of
being called, the mother returned home to find defendant in her
backyard and confronted him. Hed in his truck. A jury found

him guilty of residential burglary, which is a strike.

Defendant had two other strikesxd was therefore subject to a
minimum sentence of 25 years to life in prison. He argued the trial
court should dismiss his prior strikes. The trial court refused,
finding defendant did not “fall outsidéae spirit of the three strikes
law.” On appeal, defendant mends this was an abuse of
discretion because his currenffemse did not involve violence,
weapons, or injuries, his prior strikes were “remote,” his prior
offenses were “minor,” and “dig use and alcohalse...led [him]
to...mak[e] bad choices.”

There was no abuse because tbertts decision was well within
the bounds of reason. (Peoplémilliams (1998) 17 Cal. 4th 148,

10

ons

19, 21

n

of

n




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

162 [standard of review].) Deaidant’'s criminal conduct began
when he was a juvenile, comtied into adulthood, and included
multiple periods of incarceration, some for major crimes. In 1986,
he was found to have committed burglary and petty theft and
engaged in lewd or dissolute cortlin a public place, resulting in

a juvenile wardship. Five years later, as an adult, he was convicted
of battery, petty theft with a pniptrespass, vandalism, and being
under the influence of an intoxicating substance while in public.
He served time in jail and wasaglked on probation. One year later,

in 1992, he was convicted of petty thahd his first strike, i.e., first
degree burglary. He served momadiin jail and was continued on
probation. In 1993, he violated probation and was sentenced to
prison for four years. In 1995, lneas convicted opetty theft with

a prior and violated his parole, régwy in more ja time. In 1996,

he was convicted of being undertimfluence of an intoxicating
substance, violating paroleand violating a Shasta County
ordinance prohibiting the taking shlmon from an area closed to
salmon fishing. He served morel jand prison time. In 1997, he
violated parole again and wasnvicted of second degree burglary,
receiving stolen property, andshsecond strike, i.e., first degree
burglary, resulting in a 13-year prison sentence. In 2008, he was
convicted of reckless driving wh intoxicated and was found to
have violated parole twice.In early 2009, before his current
offense, he was found to have violated parole yet again.

On this record, it was reasonalthe court gave “little weight” to

the remoteness of his prior strikes “in light of [his] continued
criminal conduct.” Furthermorepntrary to defendant’s assertion
that his crimes were “minor,” age have recountkthey included a
prior residential burglary along wittihe current burglary in which

he broke into an inhabited honmegnduct which carried with it the
possibility that someone could bejured, regardless of whether
defendant himself was armed.Finally, rather than being a
mitigating factor, defendant’s unchecked drug use that played a role
in his criminal conduct weighed against dismissing a strike. On this
record, there was no abuse.

Lodged Doc. 4 at 2—4 (footnotes omitted).

D. Objective Reasonabless Under § 2254(d)

As a preliminary matter, the court notes tteipondent asserts that this claim is
procedurally defaulted, and petitioner agreE€F No. 65-1 at 4. The claim is more easily
disposed of on the merits, however, and the dberefore elects to bypas®ttefault issue. Se

Batchelor v. Cupp, 693 F.2d 859, 864 (9th Cir. 1982urt may exercise discretion to reach

merits where doing so would be more efficigr@n adjudicating the gagon of procedural
default).

I
11
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Petitioner's Romero claim isquestion of California law and not cognizable on federa

habeas review. See Brown v. Mayle, 283 R.3i9, 1040 (9th Cir. 2002) (“[Petitioner] argued

that he should be resentenced in lighthaf California Supreme Court’s decisiorRomero, . . .
which held that judges have discretion not to count prior qualifying offenses as strikes. The
district court correctly concludethat this state law claim et cognizable on federal habeas

review.”) (internal citation®mitted) (overruled on other grounds, 538 U.S. 901 (2003)).

Therefore, even if the trial and appellate coerted, petitioner cannaobtain federal habeas

relief because errors of state law are not reviewable in a § 2254 proceeding. See Estelle,[502 L

at 68.

[l Claim Two: Judicial Bias

A. Petitioner’'s Allegations

Petitioner next contendsattthe trial judge witheld a conflict of inteest arising from her
husband’s employment as “a major crimes deteetitte the agency that is largely responsible
for the arrest, investigation, and preparatiothefprosecution[] of petitioner.” ECF No. 45 at 3.

Specifically, petitioner alleges thtite trial judge’s husband workath the Shasta County Sherjff

[®X

and within the same unit as the lead investigain the Fotopoulos case, Terissa Clemens an
Eric Magrini. 1d. at 16.

B. The Clearly Established Federal Law

It is clearly established thduie process requires a fair Lilaa fair tribunal. _In re
Murchison, 349 U.S. 133, 136 (1953).is equally well establishetthat to prevail on a claim of
judicial bias a petitioner muptead and prove facts sufficietat “overcome a presumption of

honesty and integrity in those serving apiditators.” Withrow v. Larkin, 421 U.S. 35, 47

(1975). There is no constitutional violatiomhout a showing of facts that objectively

demonstrate a serious risk of actual biagse Saperton v. A.T. Massey Coal Co., Inc., 556 U.5.

868, 883-84 (2009).
C. The State Court’s Ruling

The California Supreme Court denied this claiith citation to_In re Clark, 5 Cal. 4th at

767-69. Lodged Doc. 14. Because Clark indicateg#étition is procedurally defective, see
12
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supra n.9, this does not constitute a decision on the merits of the claim.

In the only reasoned state court demsithe superior court ruled as follows:

[P]etitioner argues that his due process rights to a fair trial were
violated because the trial judge did not disclose that her husband
was employed by the same law enforcement agency that arrested
petitioner. However, other tharaihg that his rigls were violated,
petitioner fails to describe in vabhmanner he was prejudiced by not
knowing this information. Furthenglicial canons oéthics require
such a disclosure only when the family member is a party or a
witness to the proceedi. Since the judgelsusband was neither a
party nor a witness in petitionersial, the judge’s failure to
disclose that information was not required and did not affect
petitioner’s ability to receive a fairial. A petitioner bears a heavy
burden initially to plead dgficient grounds for relief. Reople v.
Duvall (1995) 9 Cal.4th 464, 474.)

Lodged Doc. 10 at 3.
D. Objective Reasonabless Under § 2254(d)

The record is devoid of factisat objectively demonstrate aiseis risk of actual judicial
bias. See Caperton, 556 U.S. at 883—-84. Petitlmepresented no facts indicating that the t
judge’s husband was personally involved in tneestigation of the Fotopoulos burglary. Ever
assuming that the trial judge'misband had worked with the law enforcement personnel who
were involved in the Fotopoulos eashere are no indications thhae trial judge was affected b
those relationships in the handliofythis case. Nor are therecfa suggesting that the judge wg
biased against petitioner on the Isasi extra-judicial considerationsr that petitioner’s right to
fair trial was infringed in any way. Because petier’s judicial bias @im lacks support in the
record, it was not unreasonably rejected.

[I. Claim Three: ImpermisBly Suggestive Lineup

A. Petitioner’'s Allegations

Petitioner alleges that his Fifth and &iXmendment rights were violated during an
“unconstitutionally suggestive lineup in whicletpetitioner was the only person in the lineup]|
and was without counsel.” ECF No. 45 at 19. Mgpecifically, petioner claims that if he had
been told that he was a burglayspect, he would have told thiaer that he would be willing
to speak with him with the presence of counsel and would have remained silent. Id. at 23

Petitioner alleges the lineup was conducted auththe presence of counsel, which petitioner
13
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claims “caused [him] to suffer undue prejudice aneptal bias.” Id. at 24 (stating that if

counsel had been present, counsel would have asked the “important question” during the lineup

whether petitioner had an accent given Ladel ststtedbelieved the suspect “to be ‘Mexican™).
Petitioner claims that it is “vgmplausible” that Ladel and 8& were aware petitioner was on

active parole for burglary

d. at 25-26. Petitionergatethat he was the only individual being
viewed when the lineup occurred, and that he reanoved from a police cruiser in handcuffs and
held by two officers to stand next his truck. _Id. at 26) Pé&bner concludes that “the lineup
was suggestive and without coehsMisconduct occurred, andette were several facts of
evidence that if looked into by counsel priotthe lineup would havproven the suspect not
petitioner. Counsel would haveddared the lineup illegal, andds to petitioner.”_Id. at 27.

B. The Clearly Established Federal Law

“The Sixth Amendment right . . . does notatt until a prosecution is commenced, that is,

at or after the initiation ofdversary judicial criminal proceadjs—whether by way of formal

charge, preliminary hearing, indictment, inf@tion, or arraignment.”_McNeil v. Wisconsin, 501

U.S. 171, 175 (1991) (quoting United State§ouveia, 467 U.S. 18288 (1984)) (internal

guotation marks omitted). “[T]he right to coungelaranteed by the Sixkmendment applies at
the first appearance before a judicial officewhtch a defendant is told of the formal accusatipn

against him and restrictionseaimposed on his liberty.” Rothgery v. Gillespie County, 554 U|S.

191, 194 (2008).

—

A lineup or field show-up also does not ilcpte the Fifth Amendment privilege agains

self-incrimination. _United Stat v. Wade, 388 U.S. 218, 221967);_Schmerber v. California,

—J

384 U.S. 757, 761, 763—-64 (1966). The privilegeragjaelf-incrimination “offers no protectiot
against compulsion to submit tmdjerprinting, photographing oreasurements, to write or spegk
for identification, to appear in court, to stand, to assume aestemwalk, or to make a particular
gesture.”_Schmerber, 384 U.S. at 764.

The State Court’s Ruling

There is no reasoned state ¢apinion concerning petitioms impermissibly suggestive

lineup claim. The California Supreme Court deniad ¢haim with citation to In re Clark, 5 Cal
14
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4th at 767—69. Lodged Doc. 14. Respondent artipa¢ghe claim is procedurally defaulted
because the limitations period expin@ore than two years beforetiiener raised this claim.

The court exercises its discretionbgpass the procedural default questibrBecause the
state supreme court rejected the claim on mhoie grounds, there is no merits adjudication

entitled to AEDPA deference and district cawtiews constitutional issue de novo. Pirtle v.

Morgan, 313 F.3d 1160, 1167 (9th Cir. 2002), adhied, 539 U.S. 916 (2003). Where a claim

fails under the pre-AEDPA de novo standardesfiew, it would also fail under AEDPA’s
heightened standard of defecerto state court judgmentBerghuis v. Thompkins, 560 U.S. 37
389 (2010).

C. Merits of Claim Three and Objee¢e Reasonableness Under § 2254(d)

Petitioner’s claim that the Sixth Amendntevas violated by the in-field lineup is
misguided. Petitioner did not hageight to counsel at the tinod the lineup, because the lineu
preceded initiation of criminal proceedingsaatst petitioner. (See Lodged Doc. 13 at5
(petitioner stating that he was not arrested uni@rahe lineup).) Because no formal charges
been made, petitioner’s Sixth Amgment rights were not violated.

Similarly, the Supreme Counts specifically held thatleneup is not testimonial in

nature, and therefore does not violate the Fifth Amendment:

We have no doubt that compellingetaccused merely to exhibit his
person for observation by a peasition witness prior to trial
involves no compulsion of the accused to give evidence having
testimonial significance. It is ogpulsion of the accused to exhibit
his physical characteristics, natompulsion to disclose any
knowledge he might have.

Wade, 388 U.S. at 222. It necessarily folldhet there can be no violation of Miranda v.

Arizona, 384 U.S. 436 (1966), as Miranda isdzhon the Fifth Amendment privilege against

12 District courts retain the siiretion to determine a petition s merits, bypassing an assertg
procedural bar, where the undeéng claims are “clearly naneritorious.” See Lambrix v.
Singletary, 520 U.S. 518, 525 (1997); s¢so Day v. McDonough, 547 U.S. 198, 208-09 (20
(district courts can exercise discretion in eacle caslecide whether the administration of just
is better served by dismissingethase on statute of limitationsognds or by reaching the merit
of the petition); Granberry v. Greet81 U.S. 129, 135 (1987) (discumsability of district court
to bypass exhaustion determination where the peétidoes not raise a colorable federal clai
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compulsory incrimination. Accordingly, thedaim fails under either de novo or AEDPA
reasonableness review.

V. Claim Four: Ineffective Assistance of Counsel

A. Petitioner’'s Allegations

Petitioner claims counsel failed to condugrrampt investigatiomnd obtain favorable
evidence, namely video footage of petitiobeing on camera at three separate business
establishments on September 12, 2009 (the ddteed®edinger residence burglary) and medi
information regarding petitiones’2008 knee injury, which would Y& supported that he was n
capable of running or climbing at the time oé thurglaries. ECF 45 at 28-29. Petitioner also
claims that counsel failed to argue before the dbattthe cases were joinederror. _Id. at 29.

B. The Clearly Established Federal Law

To establish a constitutional violatiblsed on ineffective assistance of counsel, a
petitioner must show (1) that counsel’s eg@ntation fell below aobjective standard of
reasonableness, and (2) that courss#ficient performance prejumid the defense. Strickland
Washington, 466 U.S. 668, 692, 694 (1984). Prepidieans that the error actually had an
adverse effect on the defense. There mustie@asonable probability that, but for counsel’s
errors, the result of the proceeding would hawenldifferent._Id. at 693—94. The court need 1
address both prongs of the Stiaokd test if the petibner’s showing is insufficient as to one
prong. Id. at 697. “If it is easier to dispose ofi@ffectiveness claim otine ground of lack of
sufficient prejudice, which we expect will oftée so, that course should be followed.” Id.

C. The State Court’s Ruling

Regarding petitioner’s claim that counsebsld have looked into simedical history to
discover a knee injury, the Califoembupreme Court denied relieitlvcitation to_In re Clark, 5
Cal. 4th at 767—69. Lodged Doc. 14. In the aelysoned state court decision on the merits,

superior court ruled as follows:

Petitioner also claims his atteey should have looked into
petitioner’'s medical history to sitover[] a knee injury which would
have assisted petitioner in beifagind not guilty. Petitioner claims
that his 2008 knee injury would v& prevented him from being
about to “. . . run and scale a chain link fence.”

16
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The issue of ineffective asssice of counsel was directly
addressed by the California Supreme Court for the purposes of
Habeas Corpus iReople v. Karis (1988 46 Cal.3d 612, at p. 657.
The court stated a petitioner mgsiow counsel’s performance “fell
below an objective standard of reasonableness . . . under prevailing
professional norms.” Then the petitioner is required to demonstrate
a “reasonable probability exists that a more favorable outcome
would have been reached abstet deficient performance.”In(re
Codero (1988/) 46 Cal.3d 161 at p. 180.) Even if petitioner’s
counsel would have presented ende of a knee inpy, it is hard

to imagine how petitioner would have fared better. Petitioner was
identified by three separate indivals as being inside two houses.
Petitioner was also found drivingvahicle that was identified by all
three people as being used by the burglar to leave the crime scenes.
Unfortunately, petitioner has ngresented evidence that had his
knee injury been presented to ayjune would have experienced a
more favorable outcome. Therefore, his claim is without merit.

Lodged Doc. 10 at 2-3.

There is no reasoned stataud opinion concerning petner’'s remaining ineffective

assistance of counsel claims: that counsel shoaNé located camera footage and argued tha[:

two cases should not have been consolidate@. Céttifornia Supreme Court denied these clai

with citation to_In re Clark, 5 Cal. 4th @7—-69. Lodged Doc. 14. Respondent argues that t

he

S

ne

claim is procedurally defaulted because the linotatiperiod expired more than two years before

petitioner raised this claim.

The court exercises its discretion to bypasgtioeedural default isgs related to Claim
Four.!® Because the state supreme court rejetttealaim on procedural grounds, there is no
merits adjudication entitled to ABPA deference and distticourt reviews conigutional issue de
novo. Pirtle, 313 F.3d at 1167. Where a claiils iander the pre-AEDPA de novo standard o
review, it would also fail under AEDPA'’s heiginted standard of deference to state court
judgments._Berghuis, 560 U.S. at 389.

1

13 District courts retain the stiretion to determine a petition s merits, bypassing an assertg
procedural bar, where the undenlgiclaims are “clearly not miésrious.” See Lambrix, 520 U.$
at 525; see also Day, 547 U.S. at 208-09 (distoigtts can exercise discretion in each case t
decide whether the administration of justice igdreserved by dismissing the case on statute
limitations grounds or by reaching the merits of the petition); Granberry, 481 U.S. at 135
(discussing ability of distriotourt to bypass exhaustion deteration where the petitioner does
not raise a colorable federal claim).

17
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D. Merits and Objective Reasableness Under § 2254(d)

Regarding petitioner’s claim that counsel shcdde investigated his medical history, {
state court did not unreasonably deny rel\&fithout a showing of the evidence that counsel
could have developed and presented to achieNfeaent result, the claim fails as a matter of
law. See Strickland, 466 U.S. at 697 (if it is estsie dispose of an ineffectiveness claim on t
ground of lack of prejudice, that course shoulddiewed). Plaintiff made no such showing.

Accordingly, he cannot prevail. Hendrgck. Calderon, 70 F.3d 1032, 1042 (1995) (“Absent

account of what beneficial evidentcwestigation into any of thesssues would have turned up
[petitioner] cannot meet the prejudice prong @ 8irickland test.”). Because petitioner’'s
allegations do not establish a prima facie clamder_Strickland, the state court’s denial of reli
was both reasonable and correct.

The same analysis appliesgetitioner’s remaining claimsf ineffective assistance of
counsel. First, petitioner’s counsel did arg¢jue cases should bertsolidated. RT 40-75.
Petitioner’s argument that counsélould have done just what tiel defeats any claim that
counsel was ineffective. Second, regardingvileo footage, petitioner again made no showi
beyond his own speculation that istigation into any of thesesues would have turned up
beneficial evidence that wouldVeaffected the outcome of the proceeding. In other words,
petitioner fails to establish amgasonable probability that, bior counsel’s alleged errors, the
result of the proceeding would have beiferent. _Strickland, 466 U.S. at 693—-94.

CONCLUSION

For all the reasons explained above, the statea<alenial of petibner’s claims was not
objectively unreasonable within th@eaning of 28 U.S.C. § 2254(dEven without reference to
AEDPA standards, petitioner has not establis®dviolation of his constitutional rights.

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of Court slll randomly assign a

district judge to this action.

IT IS HEREBY RECOMMENDED that the petitidor writ of habeas corpus be denied.

he

1

n

[1°)
—

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 &.C. 8636(b)(I). Within twenty-one day
18
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after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitioner files objections
he shall also address whether a certificate oalgbility should issue and, if so, why and as t
which issues. See 28 U.S.C. § 2253(c)(2). Anyyrapthe objections shHde served and filed
within fourteen days after seoa of the objections. The partieg advised that failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: June 25, 2019 _ -
m.r;_-—u M"}—L
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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